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CASES  ARGUED  AND  DETERMINED 


JANUARY  TERM,  1889. 


HANRICK  1?^.  ANDREWS. 


AT 

I 


9p      9 
9r    433 

9p      9. 

1.  A  defence  of  usury,  as  it  avoids  a  contract,  is  allowable  under     [jpT^I 
the  plea  of  nan-asaumpsit* 

2.  But  a  special  plea,  disclosing  particularly  the  facts  proposed  to 
be  proved  in  a  defence  of  usury,  is  allowable — special  demur- 
rers not  being  tolerated  in  this  State. 

3.  A  judgment  sustaining  a  demurrer  to  a  special  plea,  which 
contains  matter  that  would  be  good  under  the  general  issue, 
does  not,  of  itself,  authorise  the  rejection  of  the  same  matter, 
as  evidence  to  support  the  general  issue. 

4.  The  intercourse  of  mankind  requires,  that  the  acts  of  parties, 
valid  where  done,  should  be  recognized  in  other  countriesi 
provided  they  be  not  contrary  to  good  morals,  and  the  policy 
of  the  State. 

6.  It  is  the  comity  of  nations,  aiid  not  the  comity  of  courts,  that 
authorises  the  administration  of  foreign  laws  within  the  limits 
of  a  State :  and  where  they  are  not  repugnant  to  local  policy, 
or  prejudicial  to  local  interests, — the  courts  can  exercise  no 
discretion  on  the  subject. 

• 

6.  Pesrsonal  contracts  am  to  have  the  same  validity,  interpr^ation 
and  ^ect,  in  evetf  other  country,  which  they  have  in  the 
9P  2  •    v 
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Hanrick  vs.  Andrews* 

country  where  they  are  made,  or  are  to  be  performed :  and 
parties  are  presumed  to  be  conversant  of  the  laws  of  the  coun- 
try, in  reference  to  which  they  contract. 

t.  Contracts  are  to  be  construed  or  interpreted  according  to  the 
laws  of  the  place  where  they  are  made — unless  they  are  en- 
tered into  with  a  view  to  the  I^ws  of  some  other  State. 

Si  Where  parties  enter  into  a  contract,  without  any  stipulation 
for  interest,  but  upon  which,  on  default  of  pa3rment,  interest 
accrues — its  rate  must  be  admeasured  by  the  scale  prescribed 
by  the  laws  of  the  country  where  the  contract  was  made :  un- 
less the  parties  contracted  in  reference  to  another  jurisdiction 
— ^in  which  case,  the  law  of  the  place  of  payment  will  govern. 

9.  Where  a  bill  is  drawn  in  New  York,  payable  in  Alabama^ 
which  does  not  contemplate  the  payment  of  interest  on  its 
face — and  interest  is  only  to  accrue  in  default  of  payment  at 
maturity — the  interest  will  be  regulated  by  the  law  of  Alabama. 

ICUuf^where  a  loan  is  made  in  New  York,  and  the  interest  is 
there  paid  on  it;  and  a  bill  is  there  drawn,  payable  in  Ala- 
bama, for  the  amount  of  the  loan,  with  usury — the  law  of  the 
former  State  furnishes  the  criterion  by  which  it  is  to  be  deter- 
mined whether  the  contract  is  usurious. 

11.  It  is  not  conclusive,  to  shew  that  the  parties  to  a  bill  of  ex- 
change, contracted  in  reference  to  the  interest  prescribed  by 
the  law  of  Alabama, — that  the  bill  expresses  on  its  face,  the 
place  of  payment  to  be  in  Alabama : — Extrinsic  proof  is  ad- 
missible, to  explain  the  intention  of  the  parties. 

12.  It  is  incumbent  on  an  endorser  of  negotiable  paper,  if  he 
would  prevent  xiswry  from  being  set  up  against  him,  to  shew, 
that  he  became  the  irinocent  holder  of  the  paper,  for  a  vcdu- 
able  consideration,  before  its  maturity. 

13.  The  act  of  Congress,  of  May,  seventeen  hundred  and  ninety, 
does  not  exclude  other  modes  of  authenticating  the  acts  nf  the 
Legislature  of  a  sister  State. 

14.  The  statutes  of  New  York,  published  imder  the  public  au- 
thority of  that -State,  are  properly  admitted  in  evidence  in  tbis 
Stale. 
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Hanriek  vb,  Andrews. 

» 

Error  to  the  Circuit  court  of  Montgomery. 

Assumpsit  on  a  bill  of  exchange,  tried  before  A,  Mar- 
tin,  J. 

The  defendant  ih  error  brought  an  action  of  assump- 
sU  against  the  plaintiff,  in  the  Circuit  court  of  Montgo- 
mery, as  the  drawer  of  a  bill  of  exchange,  of  the  follow- 
ing tenor : 
"  $7000.  New  York,  Dec.  20th,  1836. 

"Seventy-seven  days  after  date  of  this  first  of  ex^ 
change,  (second  of  the  same  tenor  and  date  unpaid,)  pay 
to  Messrs.  Hanriek  &  Forest,  or  order,  seven  thousand 
dollars,  negotiable  and  payable  at  the  Bank  of  Mobile^ 
fm  value  received.  E.  Hanrick. 

"  To  Daniel  Carpenter,  Montgomery,  Ala." 

Which  bill  was  endorsed  by  Hanrick '  <k  Forest,  to 
Pond,  Converse  &  Wadsworth,  and  by  Pond,  Converse  4t 
Wadsworth,  to  the  defendant  in  error. 

To  the  declaration,  the  plaintiflf  pleaded — 

First — Non-assumpsii;  ^ 

Second — That  the  bill  of  exchange  was  made  in  New 
York,  and  the  consideration  of  said  bill  was  usurious  in 
this,  that  more  than  seven  per  cent,  interest  was  reserved 
upon  the  loan  made ;  that  by  the  law  of  New  York,  the 
contract  was  wholly  void. 

The  second  plea  being  demurred  to,  was  adjudged  bad 
by  the  court,  and  the  case  was  submitted  to  the  Jury  on 
the  general  issue. 

The  presiding  Judge  sealed  a  bill  of  exceptions,  wbtch 
Informs  us  that  the  defendant  in  error  read  to  the  Jury 
the  bill  of  exchange,  with  its  endorsements,  and  pvowd 
ttnut  the  same  was  protested  for  non-payment,  and<  notfw 
thereof  given  to  the  plaintiflf  in  error. 


f* 
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Ttie  plaintiff  then  offered  in  evidence,  a  law  of  the 
State  of  New  York,  which  was  admitted  to  be  regularly 
and  duly  authenticated,  and  in  force  in  that  State  at  the 
time  the  bill  was  drawn  and  negotiated.  In  addition  to 
which,  the  plaintiff  in  error  offered  to  prove,  that  the  bill  , 
was  drawn,  accepted  and  endorsed  in  the  city  and  Staie  of 
New  Yorlc,  and  made  to  enable  him  to  raise  money  upon 
It— and  that  all  the  parties  to  the  bill  became  such,  at 
the  request,  and  for  the  accommodation  of  Juimself.  The 
plaintiff  in  error  further  offered  to  prove,  that  the  con* 
slderation  of  the  bill,  was  a  loan  of  money  made  to  him, 
by  H.  M.  Andrews  &  Co. ;  that  the  agreemept  between 
H.  M.  Andrews  &  Co.,  and  himself,  in  relation  to  the  loan, 
was  made  in  the  city  and  State  of  New  Yorlc,  on  or  about 
the  eleventh  6{  January,  eighteen  hundred  and  thirty- 
seven. 

By  the  agreement  with  H.  M.  Andrews  &  Co.,  the 
plaintiff  in  error  was  to  receive  six  thousand  three  hun* 
dred  dollars  for  the  bill,  ten  per  cent,  being  deducted  from 
the  face  of  the  same,  for  exchange  and  interest.  In  pur- 
suance of  that  agreement,  the  plaintiff  received  from 
H.  M.  Andrews  &,  Co.,  the  sum  agreed  on  the  eleventh  of 
January,  eighteen  hundred  and  thirty-seven,  In  the  State 
of  New  York.  Further,  the  plaintiff  in  error  offered  to 
show,  that  at  the  time  the  agreement  was  made  with 
H.  M.  Andrews  ^  Co.,  and  the  money  paid  to  him,  the 
current  rate  of  exchange  betwen  New  York  and  Mobile, 
was  from  three  to  five  per  cent.  ' 

This  evidence  was  offered  by  the  plaintiff  in  error,  to 
prove  that  the  contract  on  which  the  bill  was  negotiated, 
was  Ulegttli  usurious,  and  void,  by  the  laws  of  New  York 
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— ^all  of  which  was  objected  to  by  the  defendant  in  error, 
because  the  bill  was  payable  in  the  State  of  Alabama ; 
and  whether  the  bill  was  founded  on  a  usurious  consld- 
eration,  should  be  determined  by  the  laws  of  that  State, 
and  not  the  law  of  New  York.  And  the  objection  was 
sustained  by  the  court,  and  the  evidence  rejected :  where- 
upqp  the  plaintiff  excepted,  <kc. 

The  defendant  in  error  then  offered  to  read  to  the  jury, 
from  a  volume  purporting  to  be  a  printed  copy  of  the  re- 
vised statutes  of  the  State  of  New  Yorlc,  a  law  of  said 
State,  giving  ten  per  cent,  damages  upon  the  sum  drawn 
for,  upon  any  bill  of  exchange  protested  for  non-pay- 
ment, drawn  by  any  person  in  the  State  of  New  York, 
upon  any  person  in  any  other  State  than  North  Caro- 
lina, South  Carolina,  Georgia,  Kentucky  and  Tennessee. 
He  also  oflfered,  in  connection  therewith,  a  printed  extract 
from  the  Appendix  to  tlie  volume,  in  these  words: 

"  When  the  printing  of  the  revised  statutes  shall  be 
completed,  the  reviewers,  or  any  two  of  them,  shall 
certify  the  same  to  have  been  compared  by  them  with 
the  original  acts,  and  with  the  acts  amending  such  ori- 
ginals, and  shall  deposit  a  copy  so  certified,  in  the  of« 
flee  of  the  Secretary  of  State,  which  shall  be  conclu- 
sive evidence  of  such  statutes:  such  certificate  shall  be 
printed  in  each  copy  of  the  revised  statutes,  published 
under  the  direction  of  the  reviewers,  and  every  copy  so 
printed  by  the  printers  employed  for  that  purpose,  in 
which  such  certificate  shall  be  inserted,  aiay  be  read  in 
evidence  in  all  courts  of  justice,  and  before  any  ofllceri 
board  or  body  In  this  State." 
.  The  defendant  in  error  then  offered  in  evidence  a 
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printed  certificate,  answering  to  that  required  by  the  ex- 
tract read  from  the  Appendix,  dated  the  fifth  of  June, 
eighteen  hundred  and  twenty-nine ;  to  all  of  which  evi- 
dence, the  plaintiff  in  error,  by  his  counsel,  objected,  and 
prayed  the  court  to  exclude  the  same  from  the  Jury;  but 
his  objection  was  overruled,  and  the  evidence  read  to  the 
jury — whereupon  the  plaintiff  excepted,  &c. 

The  law  of  New  Yorlc,  offered  to  be  read  in  evidence 
by  the  plaintiff,  and  rejected  by  the  Circuit  court,  is  a 
statute  of  that  State,  which  declares  that  the  legal  rate 
of  interest  there  shall  be  seven  per  cent,  and  no  more, 
"  for  the  loan  or  forbearance  of  any  money,  goods,  or 
things  in  action." 

The  fifth  section  of  the  act,  which  is  principally  relied 
on,  is  in  these  words : 

*•'  Section  5.  All  bonds,  bills,  notes,  assurances,  convey- 
ances, all  other  contracts  or  securities  whatever,  and 
other  deposites  of  goods,  or  other  things  whatsoever, 
Whereupon  or  whereby,  there  shall  be  reserved,  or  taken, 
or  received,  or  agreed  to  be  reserved  or  talsien,  any  greater 
sum  or  greater  value,  for  the  loan  or  forbearance  of  any 
money,  goods,  or  things  in  action,  than  is  above  pre- 
scribed, shall  be  void,— but  this  section  shall  not  extend 
to  any  bills  of  exchange  or  promissory  notes,  payable  to 
order  or  bearer,  in  the  hands  of  an  endorsee  or  holder, 
who  shall  have  received  the  same  in  good  faith  and  for 
valuable  consideration,  and  who  had  not,  at  the  time  of 
discounting  such  bill  or  note,  or  paying  such  consfdera- 
tJon  for  the  same,— actual  notice  that  such  bill  or  note, 
had  been  originally  given  for  an  usurious  consideration, 
or  upon  an  usurious  contract." 
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This  is  so  much  T)f  the  record,  as  need  be  recited,  ia 
order  to  a  proper  understanding  of  the  questions  which 
ba;ire  been  raised  in  the  cause. 


CampbeU,  for  piaintiff  in  error. 
Gayh  ^  Craighead,  contra. 

Campbell,  for  the  plaintiff  in  error.— The  principle  for 
which  we  contend,  is,  that  the  law  of  New  York  is  ta 
be  regarded,  in  the  construction  of  this  contract.  It  was 
proven,  that  the  contract  under  which  interest  was  re- 
served, was  made  in  New  York. 

The  prohibitions  of  the  statute  extend  directly  to  such 
reservations.  The  statute  is  sought  to  be  evaded  by  the 
fact,  found  in  the  contract,  that  the  bill  taken,  was  pay^ 
able  out  of  New  York. 

The  contract  was  one  of  loan.  The  interest  on  that 
loan  was  settled  in  New  York.  The  security  for  the 
payment  of  that  loan  was  completed  there.  Can  the 
mere  fact,  that  the  security  was  taken  payable  else- 
where, make  a  difference?  What  opportunities  for  de- 
feating  the  objects  of  the  statute,  would  be  afforded  by 
such  a  construction  ? 

The  doctrine  is  admitted,  that  all  the  consequences  to 
arise  from  the  non-fulfilment  of  a  contract,  are  to  be  de- 
termined by  the  place  where  that  contract  is  to  be  per- 
formedr 

In  this  case,  the  interest  complained  of,  will  not  f(A^ 
low  the  breach  of  the  contract ;  it  entered  its  inception ; 
it  forms  a  part  of  the  security  for  the  return  of  the  loan ; 
it  oomposes  a  part  of  the  principal  debt. 
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There  Is  a  wide  distinctioa  between  the  cases.  Where 
interest  follows,  as  settled  damages,  it  is  governed  by  the 
place  of  performance,  for  there,  damage  occurs— (Confl.* 
Laws,  8  Mart.  27. ) 

It  is  in  this  view  that  the  civil  law  writers  consider  it. 
One  of  them  defines  interest  to  be  the  profit  payable  to 
a  creditor,  upon  the  money  that  is  due  to  him— (Martin 
respecting  de  Jurisprudence.)  Another  defines  it  the  in- 
demnity due  to  a  creditor,  for  the  loss  he  has  sustained 

■ 

In  his  patrimony,  and  the  privation  of  his  gains— (Touil- 
lier,  3.) 

The  writer  of  the  Treatise  on  Equity,  says,  that  "  in- 
terest was  not  esteemed  by  them  (civilians)  as  any  natu- 
ral produce,  but  given  only  in  certain  cases,  to  recom- 
pense a  delay  of  payment"— (Fonb.  Eq.  643.) 

It  would,  then,  be  the  consequence  of  those*  principles, 
that  damages  are  to  be  estimated  where  the  performance 
was  to  occur ;  that  interest  is  to  be  governed  by  the  law 
of  the  place  of  payment. 

But,  where  the  contract  is  one  for  the  loan  of  money, 
and  interest  is  the  compensation  for  its  uie,  the  principle 
is  opposite.  Then,  the  locus  of  the  contract  is  likewise 
that  where  the  profit  is  reserved— and  the  validity  of 
both  is  to  be  tested  in  that  place. 

Thus,— if  I  make  a  note  payable  in  New  York,  and 
•fail  to  pay, — the  interest  of  New  York  is  due: — but 
when  I  make  a  contract  payable  in  New  York,  and  am 
to  pay  for  the  use  of  the  money  in  the  mean  time, — the 
place  where  the  loan  is  made,  is  the  place  to  determine 
the  validity  of  all  the  stipulations  in  the  contract. 

What  is  the  common  practice  among  men  ?    Not  a 
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perfect  staodard  of  what  the  law  is— but  it  explains 
what  it  is  universally  understood  to  be. 

Did  any  bank  ever  enquire  the  rate  of  interest  of  New 
York,  or  of  England,  when  a  bill  was  presented  for  dis- 
oofoM,  payable  in  those  countries  ?  or  is  it  pretended,  that 
ail  the  transactions  in  mercantile  paper  in  the  United 
States,  are  violations  of  law  ? 

Thts  distinction  between  discount  and  interest,  in  de- 
termining the  law  of  the  contract,  is  very  strongly  ex- 
inressed  in  a  quotation  from  Burgundlus— (cited  in  8 
Martin,  28.)  It  is  strongly  enforced  in  the  opinion  of  tlie 
court,  in  the  case  I  have  cited— (8  Martin,  27,  and  fol- 
lowing.) It  is  stated,  that  this  case  is  overruled  by 
Judge  Story,  with  the  approbation  of  Chancellor  Kent. 
The  point  on  which  there  is  supposed  to  be  a  difference, 
is  the  right  of  the  party  to  contract,  with  reference  to 
either  place. 

Now,  In  relation  to  the  contract  of  interest,  Martin 
does  not  assert  there  is  any  such  right :  on  the  contrary, 
he  denies  the  right  to  reserve  in  the  contract,  a  greater 
rate  of  interest  than  the  lex  loci  contractus  will  permit — 
(8  Mart  27.) 

Bat  he  denies  this,  with  regard  to  the  rate  of  interest 
deducted  out  of  the  contract.  Judge  Story  evidently  re* 
gards  him  as  asserting,  that  interest  {ex  mora)  is  regula- 
ted by  the  lex  loci  contractus,  a  doctrine  he  repudiates; 
and  by  his  failure  to  distinguish  between  the  two,  falls 
into  the  error.  The  proposition  last  announced  by  Judge 
Story,  as  containing  the  substance  of  the  authority,  is 
identical  with  that  of  Martin.  It  is  at  war  with  his 
oondusions  upon  the  criticism  of  Martin.  He  admits  the 
9P  3 
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proposition,  "  tliat  a  contract,  void  by  the  law  of  the 
place  of  payment,  is  void  every  wliere,  tliough'tlie  con- 
tract is  valid  by  the  law  where  the  contract  was  madei 
and  interest  stipulated.  Yet,  he  says  where  interest 
forms  a  part  of  the  contract,  the  lex  loci  prevails,  unless 
it  shall  appear  the  parties  had  in  view  another  place — 
admitting  the  proposition,  that  there  may  be  two  places 
of  contract:  adopting  tlie  very  proposition,  which  he 
had  before  reprobated  Martin  for  adopting. 

When  it  shall  be  examined.  I  have  no  fears  but  that 
the  reasoning  in  the  case  of  Martin,  will  stand  the  test 
of  scrutiny,  and  will  be  sanctioned  by  this  court,  and 
the  Supreme  court  of  the  United  States. 

The  other  proposition  is,  that  the  contract  was  actu- 
ally for  the  return  of  the  money  to  New  Yorlc.  Ex- 
change, I  understand  to  be  a  comparison  of  the  curren- 
cies of  two  countries.  Exchange  is  at  par,  when  a  given 
amount  of  money  at  one  place,  will  purchase  the  same 
amount  at  another  place ;  and  the  difference  of  exchange, 
is  the  excess  required  to  be  given  of  the  one.  to  purchase 
the  same  amount  of  the  other.  Where  Andrews  ^  Co. 
stipulate  for  interest  and  exchange,  their  stipulation  is 
intended  to  cover  the  expenses  of  all  the  delay  and  risk, 
incident  to  a  receipt  of  the  money  at  Mobile.  Such  be- 
ing the  case,  his  loan  is  actually  a  loan  made  in  New 
York,  to  be  returned  to  New  York  by  the  borrower. 
The  case  of  Lomass  vs.  Barker,  was  of  advances  made 
in  New  Orleans,  to  be  reimbursed  by  drafts  on  New 
York.  The  court  say,  that  the  lender  had  the  right  to 
the  difference  of  exchange,  and  in  default  of  payment,  to 
New  Orleans  interest    It  was,  therefore,  a  New  Orleans 
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contract.     So,  here  all  these  items  are  included,  so  as  to 
^determine  the  locality  to  be  New  York. 

Thirdly— The  court  should  have  admitted  the  evidence, 
and  left  It  to  the  jury,  if  there  was  any  intention  to  vio- 
late or  evade  the  statute  of  New  York. 

Oayle,  for  defendant  in  error. — The  case  in  8  Martinis 
Rep.  1,  is  where  a  note  was  given  in  New  Orleans,  pay- 
able In  New  York,  reserving  ten  per  cent,  interest,  which 
was  leggal  in  the  former,  but  usurious  in  the  latter  place. 
If  the  decision  in  tbat  case  can  be  sustained,  the  case  is 
with  plaintiff  In  error ;  and  the  adjudications,  without 
conflict,  in  Europe  and  America,  will  be  overturned. 

The  principle  stated  by  Chancellor  Kent,  (v.  2,  p  459,) 
in  his  Commentaries,  is  as  follows :  "  If  the  contract  be 
made  under  one  government,  and  is  to  be  performed  un- 
der another,  and  the  parties  had  in  view  the  laws  of 
such  other  country,  in  reference  to  the  execution  of  the 
contract,  the  general  rule  is,  that  the  contract,  in  refer- 
ence to  Us  construction  and  force,  is  to  be  governed  by  the 
law  of  the  country  or  State  in  which  it  is  to  be  exe- 
cuted." 

Judge  Story,  in  his  Conflict  of  Laws,  p.  238,  lays  down 
the  proposition  thus :  "  But  where  the  contract  is  either 
expressly  or  tacitly  to  be  performed  in  any  other  place, 
(than  the  place  of  making  the  contract,)  there,  the  gene- 
ral rule  is  in  conformity  with  the  presumed  intention  of 
the  parties,  that  the  contract,  as  to  its  validity^  nature^  ob- 
ligation  and  interpretation,  is  to  be  governed  hy  the  law  of 
the  place  of  performanceP 

The  first  case  is  the  one  in  2  Burrow's  R.  1077,  1078. 
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This  was  tlie  case  of  a  bill  of  exchange.  The  case  in  1 
J.  R.  93,  is  the  case  of  a  promissory  note,  void  by  the  lawB 
of  France,  but  valid  in  New  York,  where  it  was  payable. 
The  case  in  4  Johns.  K.  285,  is  also  the  case  of  a  note 
made  in  Jamaica,  and  payable  in  New  York.  TheCtfae 
of  Thompson  vs.  Powles,  referred  to' In  2  Kent,  460,  is 
also  the  case  of  a  note,  made  in  England,  and  payable 
in  America.  This  contract,  or  note,  on  its  face,  was  void 
by  the  laws  of  England,  because  it  reserved  a  higher 
rate  of  interest  than  those  laws  allow.  The«contract 
would  have  been  void  if  payable  in  England,  but  as  it 
was  payable  in  America,  it  was  held  not  to  be  usuriotUL 
Here  are  three  cases,  of  notes  which  are  in  point.  As  to  *. 
the  general  principle,  as  laid  down  by  Kent  and  Story, 
we  refer  to  the  following  authorities,  which  include  as 
well  the  principle  as  the  exceptions— (Story's  Goofl.  of 
Laws,  233,  234,  238, 243,  248, 254 ;  2  Kent's  Com.  459, 
460,  461;  6  Peters'  R.  172  to  202;  2  J.  R.  235;  2  Bur- 
row, 1077;  1  J.  R.  93;  4  Term  R.  182;  7  do.  242;  3  J. 
R.  263;  8  J.R.  189;  17  J.  R.  511;  4  J.R.285;  4  Gal. 
R.  371;  N.  Hampshire  R.  405.) 

Acceptances  of  bills  are  deemed  contracts  in  the  place, 
and  are  to  be  performed— (Story's  Confl.  of  Laws,  263, 
274 ;  4  B.  &  Aid.  654)— therefore,  if  an  acceptor  be  an 
accommodation  acceptor,  payments  under  a  contract 
made  with  drawee,  will  be  deemed  payments  of  the 
drawee  in  the  place  of  acceptance— (Story's  Con.  c.  266.) 
The  points  on  which  the  demurrer  was  sustained,  were 
the  same  as  those  contained  in  the  evidence  rejected — 
(See  record.) 

The  plaintiff  was  an  innocent  endorsee,  (see  record,) 
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and  the  evidence  rejected  only  tended  to  show  usury  in 
H.  M.  Andrews  <fc  Co. 

It  is  not  perceived  what  influence  the  agreement  as  to 
interest,  can  have  in  this  case.  It  is  certain  that  no  in- 
tecest  is  stipulated  in  the  contract—- (See  bill  of  exchange.) 

Craighead,  also  for  defendant— Bill  drawn  in  New 
Orleans  on  Philadelphia,  a  foreign  bill— (2  Peters'  Rep. 
486,  170.)  Lex  loci  the  place  of  payment— (6  Cond.  R. 
U.  a  22,  note.) 

Laws  of  one  country  to  have  no  ex-territorial  force, 
&c.  except  from  comity.  No  nation  should  acknowlege 
the  validity  of  foreign  laws,  which  would  affect  contracts 
entered  into  with  a  view  to  other  laws— (6  Cond.  U.  S. 
Rep.  21.) 

Subsequent  endorser  not  competent  to  prove  facts  in 
discharge  of  prior  endorser ;  and  the  drawer  of  a  note 
can  not  discharge  endorser— (8  Peters'  R.  12.)  Where 
rate  of  interest  is  expressed  at  legal  rate,  there  must  be 
an  intention  knowingly  to  contract  for,  and  take  usuri* 
OUB  interest.  But  if  both  act  bona  fide  and  innocently 
tbe  law  will  not  infer  a  corrupt  agreement— (9  Peters'  R, 
399— settled  in  the  time  of  Croke  Elizabeth,  642;  ibid. 
741;  Croke  James,  507;  also  9  Peters'  R.  400,  401,  402, 
403 ;  6  Peters'  R.  203, 204 ;  2  Johnson's  R.  241;  4  John. 
287.) 

COLLIER,  C.  J.— The  course  of  the  arguments  at  the 
bar,  leads  us  to  enquire— 

First— Was  tbe  plaintiff  foreclosed  by  the  Judgment  on 
demurrer  to  bis  second  plea,  from  introducing  evidence 
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to  show  that  tlic  transactioa  with  H.  M.  Andrews  &  Ck). 
was  usurious,  according  to  the  law  of  New  York? 

Second — In  determinining  the  question  oftisury,  in  the 
negotiation  of  the  bill,  does  the  law  of  Alabama,  or  New 
York,  furnish  the  rule  of  decision  ? 

Third— Was  the  evidence  o^ered  to  the  jury,  by  the 
plaintiff  in  error,  to  establish  w^wry,  — admissible,  as 
against  the  defendant? 

Fourth — Was  the  law  read  from  the  revised  statutes  of 
New  York,  at  the  instance  of  the  defendant  in  error,  le- 
gally admitted  in  evidence? 

First — The  second  plea,  it  may  be  remarked,  is  ob- 
jectionable in  itself,  and  does  not  present,  by  direct  aver- 
ment, the  legal  question  which  the  defendant  in  error 
proposed  to  raise.  True,  it  alleges  the  bill  to  have  been 
made  in  New  York,  but  it  does  not  aver  that  the  loan 
which  formed  its  consideration,  was  made,  or  agreed  for, 
there.  Besides,  the  defence  of  usury,  as  it  avoids  the 
contract,  is  clearly  allowable  under  the  plea  of  non-as- 
sumpsit; for  which  cause,  however,  a  special  plea,  dis- 
closing with  particularity  the  facts  proposed  to  be  proved 
in  the  defence,  would  not  be  bad,  as  with  us  special  de- 
murrers are  not  tolerated. 

So  that,  without  pass^ing  upon  the  merits  of  the  de- 
fence, the  Circuit  court  may  have  adjudged  the  second 
pica  (for  some  one,  or  all  the  causes  we  have  indicated,) 
to  be  bad. 

But,  even  conceding  the  plea  to  have  tendered  the  pre- 
cise defence,  which  the  plaintiff  proposed  to  make  by 
his  evidence,  and  the  judgment  on  demurrer,  did  not,  of 
itself,  authorise  the  rejection  of  the  evidence,  if  it  were 
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legally  admiasible.  This  point  was  directly  presented,  in 
the  case  of  Cummins  vs.  Gray,  (4  Stew.  <fc  Por.  R.  403.) 
In  that  case,  a  demurrer  to  the  declaration  had  been  over- 
raled :  at  a  subsequent  term,  the  piaintilT  demurred  to 
the  defendant's  pleas,  and  though  the  court  believed  the 
pleas  to  be  bad,  yet,  as  the  declaration  was  considered 
defective,  the  demurrer  was  visited  upon  it,  and  a  judg- 
ement rendered  against  the  plaintiff. 

In  this  court,  ic  was  assigned  for  error,  that  the  Cir*' 
cult  court  erred  in  sustaining  the  plaintiff's  demurrer  to 
his  declaration,  because  the  same  court,  at  a  previous 
term,  had  overruled  a  demurrer  at  the  instance  of  the  de- 
fendant. The  court  considered  the  assignment  not  well 
taken,  the  objection  to  the  declaration  on  the  plaintiff's 
demurrer,  being  presented  in  a  different  form^  than  whea 
demurred  to  by  the  defendant. 

The  court  proceed  further  to  remark,  that  "  it  may  so 
happen,  where  a  special  plea,  containing  matter  which 
would  be  good  under  the  general  issue,  has  been  over- 
ruled on  demurrer,  and  the  defendant  offers  evidence  of 
the  same  defence  under  the  general  issue ;  or  it  may  be 
so,  where  a  motion  in  arrest  of  Judgment  is  made,  on  the 
same  objection  to  the  declaration,  for  which  a  demurrer 
has  been  overruled  ;  and,  on  the  same  principle,  the  sup- 
posed insufficiency  of  the  declaration,  was  subject  to  au 
Independent  consideration  on  the  demurrer  to  the  pleas." 
The  Judgment  on  demurrer,  then,  interposed  no  objection 
to  the  introduction  of  the  facts  disclosed  in  the  plea,  as 
evidence  under  the  general  issue.  The  case  cited  is  de- 
cisive of  the  question,  and  reason  fully  warrants  the  con- 
elusion* 
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Second— The  solution  of  this  question  renders  neces* 
sary  an  examination,  to  some  extent,  of  the  doctrine  in 
regard  to  the  lejr  loci  contractus.  In  considering;  thia 
branch  of  the  law,  we  are  sensible,  that  we  undertake 
a  taslc  of  no  ordinary  difficulty— for  no  legal  topic  Is 
more  embarrassed  by  refined  distinctions,  and  the  con- 
flicting decisions  and  dicta  with  which  the  books^both  of 
the  civil  and  common  law,  abound.  This  branch  of  ju- 
risprudence is  far  from  being  matured,  but  owing  to  the 
increase  of  litigation,  and  of  consequence,  its  variety 
throughout  the  commercial  world,  it  may  be  considered 
in  a  state  of  rapid  advancement  towards  the  establish- 
ment of  rules  and  principles  by  which  the  application 
of  foreign  laws,  may,  in  all  cases,  be  readily  determined. 
Influenced  by  this  state  of  things,  we  propose  little  more 
than  merely  to  review  the  authorities  within  our  reach, 
and  state  our  conclusion  on  the  point  before  us,  with  refe- 
rence to  the  facts  upon  the  record^  instead  of  making  the 
general  enquiry,  how  far  contracts  are  governed  the  by 

lex  loci  celebratu^  contractus. 

The  general  proposition,  that  the  laws  of  a  country 
have  no  binding  force  extra  territorium,  is  certainly  truef 
their  authority  is  admitted  abroad,  not  ex  propria  vigore^ 
but  ex  comitate;  or,  as  Huberus  expresses  it,  quatenus  sine 
prmjudicio  indulgentum  frieri  potest — (Story's  Confl.  of  L. 
37;  2  Kent's  Com.  457;  Blanchard  vs.  Russell,  13  Mass. 
Rep.  6.) 

Mr.  Justice  Story  considers  that  the  phrase,  "  comity 
of  nations,"  is  most  appropriate,  as  indicating  the  foun- 
dation and  extent  of  the  obligation  of  the  laws  of  one 
nation  within  the  territories  of  another.     The  extra-ter- 
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ritorial  influeDce  of  laws,  is  derived  from  the  voluntary 
coi»ent  of  the  nation  within  which  its  application  is  pro^ 
posed ;  and  they  are  tacitly  adopted  jure  gentium^  in  the 
absence  of  any  positive  rule,  affirming,  denying,  or  re- 
straining their  operation ;  unless  they  are  repugnant  to 
loeal  policy  or  prejudicial  to  local  interests.  It  is  net  the 
comity  of  courts,  but  the  comity  of  nations,  which  au- 
thorises the  administration  of  foreign  laws  within  the 
limits  of  another  sovereignty— and  subject  to  the  limita- 
tions we  have  mentioned,  the  courts  can  exercise  no  dis- 
cretion on  the  subject. 

The  principle  upon  which  one  State  recognises  and 
applies  the  laws  of  another,  relative  to  contracts,  results 
from  the  courtesy,  comity,  or  mutual  convenience  of  na- 
tions, between  which  commerce  has  introduced  dealings^ 
In  fact,  the  necessary  intercourse  of  mankind,  requires 
that  the  acts  of  parties  valid  where  done,  should  be  re- 
cognised in  other  countries,  provided  they  be  not  contra- 
ry to  good  morals,  or  repugnant  to  the  policy  or  positive 
institutions  of  the  State— (2  Kent's  Com.  454;  13  Mass- 
R.  6 ;  4  Co  wen's  R.  511,  et  post  in  note,  and  case  cited ; 
Story's  Con.  of  L.  232  to  248 ;  Goodman  vs.  Munks,  8 
Porter's  R.  84,  and  cases  there  cited.) 

And  we  understandnhe  doctrine  to  be  settled,  that  per- 
sonal contracts  are  to  have  the  same  validity,  Interpreta- 
tion and  effect,  in  every  other  country,  which  they  have 
in  the  country  where  they  were  made,  or  are  to  be  per^ 
formed.  Parties  are  presumed  to  be  conversant  of  the 
laws  of  the  country  in  reference  to  which  they  contract^ 
and  to  stipulate  with  regard  to  them ;  and  it  is  a  max- 
inO)  that  lociis  contractus  resrit  actitm^  unless  the  parties 
9P  4 
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have  manifested  a  contrary  intention— (Bank  of  the  U. 
8.  vs.  Donally,  8  Peters'  R.  361;  Watson  vs.  Orr,  3  Dev. 
R  161;  2  Kent's  Com.  458.) 

In  regard  to  the  lez  loci,  when  the  contract  is  silent  as 
to  the  place  of  performance,  there  is  but  little  difficulty 
in  determining  what  law  is  to  govern ;  but  when  its 
performance  is  contemplated  in  another  country,  ques- 
tions the  most  embarrassing  arise— (2  Kent's  Com.  455, 
459 ;  Story's  Con.  of  L.  9,  10,  25,  29,  303,  307;  4  Cow. 
R.  510,  note  a.)  In  stating  the  general  rule,  as  applica- 
ble to  the'latter  description  of  contracts,  there  is  but  little 
difference  in  the  books. 

Mr.  Chancellor  Kent  says,  "  If  a  contract  be  made  un- 
der one  government,  and  is  to  be  performed  under  ano- 
ther, and  the  parties  have  in  view  the  laws  of  such  other 
country,  in  reference  to  the  execution  of  the  contract,  the 
general  rule  is,  that  the  contract,  in  respect  to  its  con- 
struction and  force,  is  to  be  governed  by  the  law  of  the 
country  or  State,  in  which  it  is  to  be  executed"— (2  Kent's 
Com.  459.) 

Mr.  Justice  Story  expresses  himself  on  the  subject  thus : 
"  Where  the  contract  is  either  expressly  or  tacitly  to  be 
performed  in  any  other  place,  there,  the  general  rule  is 
in  conformity  to  the  presumed  intention  of  the  parties, — 
that  the  contract,  as  to  its  validity,  nature,  obligation  and 
interpretation,  is  to  be  governed  by  the  law  of  the  place 
of  performance"— (Story's  Con.  of  L.  333.) 

In  Blanchard  vs.  Russell,  (13  Mass.  R.  4,)  in  an  elabo- 
rate examination  of  the  lex  loci,  the  court  remark,  "  that 
It  is  now  a  principle  generally  received,  that  contracts 
are  to  be  construed  and  interpreted,  according  to  the  laws 
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of  the  State  in  which  they  are  made,  unless  from  their 
tenor  it  is  perceived  that  tliey  were  entered  into  with  a 
view  to  the  laws  of  some  other  State— (See  further,  Van 
Reimsdyice  vs.  Kane,  1  Gallison's  R.  371;  Thompson  vs. 
Ketchan,  8  Johns.  R.  189 ;  Fanning  vs.  Consequa,  17 
Johns.  R.  511;  Harrison  vs.  Sterry,  5  Cranch's  R.  289 ; 
Slocum  vs.  Pomeroy,  6  Cranch's  R.  221;  Smith  vs.  Mead, 
3  Conn.  R.  253 ;  Toureo  vs.  Cassio,  1  Nott  4*  McC.  R.  173  ; 
Ball  vs.  Gaillard,  1  Nott  &  McO.  Rep.  67;  Medbury  va 
Hopliins,  3  Conn.  Rep.  472 ;  Thompson  vs.  Ketcham,  4 
Johns.  R.  288,  and  note  b,  and  cases  there  cited ;  Bar- 
man vs.  Harman,  1  Baldwin's  R.  130,  cited  from  Amer. 
Jurist,  April,  1838,  p.  178;  De  Sobry  vs.  Terrier,  2  Bar. 
&  Johns.  R.  220 ;  2  Fonb.  Eq.  443,  and  note  t ;  Comyn 
on  Usury,  8,  9,  152,  153 ;  Law  Lib.  vol.  5 ;  3  Dall.  Rep. 
374,  note ;  Consequa  vs.  Fanning  et  al,  3  Johns.  Ch.  R. 
602,  610;  Conframp  et  al.  vs.  Bunel,  4  DalL  R.  419.)  • 

Having  taken  this  brief  view  of  the  general  doctrine 
of  the  lex  loci^  we  proceed  to  a  more  particular  examina- 
tion of  the  question  before  us.  It  is  clearly  inferable, 
from  what  has  been  already  said,  that  where  parties  enter 
into  a  contract,  without  any  stipulation  for  interest,  but 
upon  which,  on  default  of  prompt  payment,  interest  ae- 
crues,  its  rate  must  be  admeasured  by  the  scale  prescribed 
by  the  laws  of  the  country'-  where  the  contract  was  made; 
unless  the  parties  contracted  in  reference  to  another  Jo- 
risdiction — in  which  case,  the  law  of  the  place  of  pay* 
ment  will  ascertain  the  quantum  of  interest  This  prD* 
position  is  conceded  by  the  counsel  for  both  parties; 
but  the  counsel  for  the  plaintiS*  insists,  thai  where  tbe 
parties  theinselTes  have  stipulated  a  particidar  rafe  of 
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Interest;  the  lex  loci  celehratus  must  determine  the  legali- 
ty of  the  stipulation— that  the  contract,  if  invalid  where 
made,  is  void  in  etery  other  country  in  which  it  is  sougtat 
to  be  enforced. 

To  sustain  this  argument,  we  have  been  referred  to 
the  case  of  Depau  vs.  Humphreys,  (8  Martin's  Rep.  27, 
28.)  In  that  case,  the  very  point  came  directly  in  judg- 
ment, and  is  most  elaborately  and  learnedly  considered, 
with  a  review  of  many  authorities,  deduced  both  from 
the  civil  and  common  law.  The  learned  Judge  who 
pronounced  the  opinion  of  the  court,  after  remarking 
that  the  legal  rate  of  interest,  is  the  measure  of  damages 
in  obligations  to  pay  money— that  tlie  Roman  law  did 
not  contemplate  interest  as  a  profit,  at  the  time  of  the 
contract,  but  only  as  a  consequence  resulting  from  a  de- 
lay of  payment ;  and  that  therefore  it  was  regulated, — 
by  the  lex  locus  destinatm  solutionis,  proceeds  as  follows : 
"  But  in  a  loan  of  money,  nothing  is  more  common,  in 
countries  where  the  parties  are  not  restrained  by  law  to 
one  rate  of  interest,  to  stipulate  a  particular  one,  (by 
their  convention,)  within  the  scope  of  which  the  law  al- 
lows ;  and  this  interest  is  called  conventional,  by  contra- 
distinction from  the  legal  interest  ex  mora. 

"  In  such  a  case  as  the  object  of  the  conventional  in- 
terest, is  to  afford  to  the  lender  a  compensation  for  the 
profit  he  foregoes,  in  yielding  the  use  of  his  money  to 
the  borrower,  it  should  seem  that  the  circumstance  of 
the  place  of  payment,  differing  from  that  in  which  the 
leader  parts  with  his  money,  ought  to  have  no  influence 
in  the  fixation  of  the  rate  of  interest."  The  learned 
Judge  then  refers  to  previous  decisions,  in  which  that 
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court  had  decided,  First — That  an  instrument,  as  to  its 
form,  and  the  formalities  attending  its  execution,  tlie 
mode  of  construing  it,  the  meaning  to  be  attached  to  the 
expressions  by  which  the  parties  have  contracted,  and 
the  nature  and  validity  of  tiie  contract,  was  subject  to 
the  laws  of  the  place  where  it  was  made.  Second — 
That  the  laws  of  the  place  where  the  contract  is  to  be 
executed,  must  regulate  its  performance,  continues  his 
opinion  thus :  "  If  these  principles  be  correct,  there  must 
be  two  lod  cotUract^u?  to  be  considered  in  law,  in  a  con- 
tract which  is  to  be  performed  in  a  different  place  than 
that  in  which  it  is  entered  into ;  locus  celebratus  contrac- 
lus;  locus  solutionis;  in  many  an  instrument,  more  than 
two  places  as  loci  contractus  are  to  be  considered.  Ttie 
holder  of  a  protested  bill  of  exchange  has  his  remedy 
against  the  acceptor,  according  to  the  laws  of  the  place 
on  which  the  bill  is  drawn ;  against  the  drawer,  accor- 
ding to  the  law  of  the  place  in  which  the  bill  was  drawn; 
and  when  there  are  several  indorsers,  he  may  have  his 
remedy  against  each  of  them  according  to  the  law  of  the 
place  where  he  indorsed.  Reason  points  out,  in  every 
act,  the  place  in  which  it  is  to  take  place,  is  to  be  con- 
sidered in  ascertaining  its  validity  and  effect."  The 
learned  Judge  closes  his  argument  with  the  conclusion, 
that  in  a  note  executed  in  Louisiana,  on  a  loan  of  money 
made  there,  the  creditor  may  stipulate  for  the  legal  rate 
of  conventional  interest  authorised  by  the  law  of  that 
State,  although  such  a  rate  be  disallowed  in  the  place  in 
whtcfaT payment  is  to  be  made. 

In  treating  of  the  question  before  us,  Mr.  Chancellor 
Kent  employs  this  language:  ''If  interest  be  not  stipula* 
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ted  in  the  contract,  and  the  money  be  payable  at  a  givea 
tloie,  in  a  different  territory,  and  there  be  a  default  in 
payment,  the  law  of  the  place  of  payment  regulates  the 
allowance  of  interest,  for  the  default  arises  there.  Ttie 
drawer  may  consequently  be  liable  to  one  rate  of  dama- 
ges, and  the  indorser  to  another,  if  he  indorses  at  a  dif- 
ferent place,  for  every  indorsement  is  a  new  contract. 
If,  however,  the  rate  of  interest  be  specified  in  the  con- 
tract, and  it  be  according  to  the  law  of  the  place  where 
the  contract  was  made,  tliough  the  rate  be  higher  than 
is  lawful  by  the  law  of  the  place  where  payment  was 
to  be  made,  tlie  specified  rate  of  interest  at  the  place  of 
the  contract  has  been  allowed  by  the  courts  of  justice  in 
that  place,  for  that  is  part  of  the  substance  of  the  con- 
tract. The  general  doctrine  is,  that  the  law  of  the  place 
where  the  contract  is  made,  is  to  determine  the  rate  of 
interest,  when  the  contract  specifically  gives  interest; 
and  this  will  be  the  case,  though  the  loan  be  secured  by 
a  mortgage  on  lands  in  another  State,  unless  there  be 
circumstances  to  show,  that  the  parties  had  in  view  the 
law  of  the  latter  place,  in  respect  to  interest.  When  that 
is  the  case,  the  rate  of  interest  of  the  place  of  payment  is 
to  govern"— (2  Kent's  Com.  460.) 

Mr.  Justice  Story,  in  an  examination  of  the  lex  lod,  in 
respect  to  foreign  contracts,  thinks  that  Mr.  Chancellor 
Kent,  in  the  citation  we  have  made  from  his  Commenta- 
ries, has  correctly  laid  down  the  modern  doctrine,  and  is 
fully  borne  out  by  the  authorities— (Story's  Confl.  of  L. 
253.)  But  the  learned  judge  is  of  opinion,  that  tile  case 
of  Depau  vs.  Humphreys,  is  not  a  correct  ascertainment 
of  the  law,  even  upon  the  authority  of  foreigii  jurists ; 
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and  after  briefly  noticing  the  case  of  Fanning  vs.  Conse- 
qua,  (17  Jolins.  R.  511,)  ttius  introduces  the  Louisiana 
decision:  "Another  case  has  arisen  of  a  very  difiTerent 
character.  A  note  was  given  in  New  Orleans,  payable 
in  New  Yorlc,  for  a  large  sum,  bearing  an  interest  of  ten 
per  cent,  being,  the  legal  interest  of  Louisiana,  the  New 
York  legal  interest  being  seven  per  cent.  only.  The 
question  was,  whether  the  note  was  tainted  with  usu- 
ry, and  therefore  void,  as  it  would  be  if  made  in  New 
York.  The  Supreme  court  of  Louisiana  decided,  that  it 
was  not  usurious,  and  that  the  interest  might  be  stipula- 
ted for,  according  to  the  law  of  Louisiana,  or  that  of  New 
York.  The  court  seem  to  have  founded  their  judgment 
upon  the  ground,  that  in  the  sense  of  the  general  rule, 
there  are,  or  may  be  two  places  of  contract ;  that  in 
which  it  is  made  ;  and  that  in  which  it  is  to  be  perform- 
ed ;  locus  ubi  contractus  celebrattis  est;  locus  destinatm  so^ 
lutionis;  and  therefore,  if  the  law  of  both  places  Is  not 
violated,  the  contract  for  interest  will  be  valid."    ^ 

The  learned  judge,  in  supposing  that  the  Supreme 
court  of  Louisiana  considered  it  necessary  to  the  defence 
of  usury,  that  both  the  lea:  loci  celebrattis  and  thfe  lex  loci 
solutionis  should  be  violated,  fell  into  an  error.  We  have 
examined  the  opinion  most  carefully,  and  according  ta 
our  understanding,  the  court  intended  to  say,  and  have, 
in  effect,  so  said,  that  there  is  one  locus  contractus,  so  far 
as  it  relates  to  the  mode  of  const rueing  them,  (contracts) 
the  meaning  to  be  attached  to  the  expressions  by  which 
the  parties  bound  themselves,  and  the  nature  and  validity 
of  the  engagement. 

There  is  another  locus  contractus,  as  it  respects  "  the 
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performance,"  which  "  must  be  according  to  the  law  of 
the  place,  where  it  is  to  take  place."  That  these  two 
form  the  loci  contractus,  which  are  to  be  considered  ia 
law,  in  a  contract  which  is  to  be  performed  at  a  different 
place  than  that  at  which  it  is  entered  into ;  and  that 
every  question  (depending  upon  its  character)  relating  to 
such  a  contract,  must  be  referred  to  the  law  of  the  one 
place  or  the  other  place,  for  solution.  Such  is  the  sense  (and 
none  other,  as  we  understand  it,)  in  which  it  was  said 
by  the  Supame  court  of  Louisiana,  that  there  were  two 
loci  contractus.  We  gather  further  from  the  opinion, 
that  usury  entered  into  the  validity  of  contracts,  and  was 
to  be  ascertained  in  that  case,  by  the  law  of  Louisicuia — 
that  if  the  contract  was  free  from  its  taint,  according  to 
the  law  of  that  State,  though  it  reserved  a  higher  rate  of 
interest  than  the  law  of  New  York  authorised,  yet  it 
was  valid  every  where ;  but  if  usurious  in  Louisiana,  it 
was  void  in  every  other  State,  without  regard  to  their 
local  regulations. 

Mr.  Justice  Story,  In  the  section  immediately  following 
that  we  have  quoted,  admits  that  there  may  be  two  loci 
contractus  in  soiHe  sense.  "  There  is  no  doubt,"  says  he, 
"  that  the  phrase  lex  loci  cojitractus  may  have  a  double 
meaning  or  aspect,  and  that  it  may  indifferently  Indicate 
the  place,  where  the  contractus  actually  made,  or  that 
where  It  Is  virtually  made  according  to  the  intent  of  the 
parties,  that  is  the  place  of  performance.  Everard^  as 
well  as  other  distinguished  jurists,  refers  to  this  distinc- 
tion. Yoet  places  it  in  a  strong  light"— (Story's  Confl.  of 
L.  248 ;  see  also  195.)  The  learned  author  then  exam'- 
ines  the  works  of  some  of  the  foreign  Jurists  on  the 


THE  SUPREME  COURT  OF  ALABAMA.  M 


Hanrick  vs.  Andrews. 


subject,  and  expresses  the  opinion,  that  they  do  not  sua* 
lain  the  case  of  Depau  vs.  Humphreys. 

We  have  already  seen,  that  Mr.  Justice  Story  affiroui 
the  correctness  of  the  rule,  in  regard  to  conventionalin- 
terest,  as  stated  by  Mr.  Chancellor  Kent,  but  it  does  not 
appear  (as  argued  for  the  defendant  in  error,)  that  thd 
latter  approves  the  criticism  of  the  former,  upon  the  Lou- 
isiana decision.  All  that  is  said  in  relation  to  it,  is  found 
in  a  note,  in  these  words:  "The  decision,  in  this  case> 
is  accompanied  with  a  full  discussion  of  the  authorities 
in  the  English  and  American  Law,  and  of  the  opiniou^ 
of  the  European  continental  civilians.  The  law  of  this 
case  has  been  critically  examined  by  Mr.  Justice  Story, 
(Ck>m.  on  the  Confl.  of  L.  248,  254,)  and  he  does  not 
think  that  the  foreign  jurists  bear^ut  the  case"— (Note  q 
2,  Kent's  Com.  460.) 

We  have  noticed  thus  at  length,  the  arguments  and 
conclusions  to  be  found  in  the  Conflict  of  Laics,  because 
they  were  much  relied  on  for  the  defendant,  and  for  the 
additional  reason,  that  we  desired  to  place  them  in  juxta* 
position  with  the  opinion  in  Depau  vs.  Humphreys,  that 
it  might  be  seen  the  learned  author  did  not  diflFer  so 
widely  from  the  court  in  that  case,  as  he  himself  sup* 
posed. 

We  now  dismiss  the  authorities,  to  consider,  for  a  mo- 
ment, the  transaction  in  New  York,  in  reference  to  the 
reason  and  nature  of  the  thing.  The  evidence  upon  the 
record  informs  us,  that  the  bill  was  drawn,  indorsed  and 
accepted  in  New  York,  to  enable  the  drawer  to  raise 
money — that  its  consideration  was  a  loan  of  money 
made  to  the  plaintiff  in  error  by  II.  M.  Andrews  &  Co.— 
9P  5 
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and  that  the  loan  was  agreed  for,  and  the  money  paid 
to  the  plaintiff  In  the  city  and  State  of  New  York,  about 
the  eleventh  January,  eighteen  hunded  and  thirty-seven. 

Even  conceding  that  the  stipulated  place  of  payment, 
shall  determine  the  validity  of  a  contract,  it  is  difficult 
to  conceive  how  the  law  of  that  place  can  operate  upon 
a  bill  of  exchange,  so  long  as  it  remains  in  the  hands  of 
the  party  for  whose  accommodation  it  was  made — before 
he  has  actually  negotiated  it.  Until  then,  no  legal  lia- 
bility is  incurred  by  the  parties  to  it,  but  it  is  only  when 
put  forth  into  the  world,  that  it  becomes  an  eflFective  se- 
curity for  money.  So  long,  then,  as  the  bill  in  question 
remained  in  the  hands  of  the  drawer,  it  was  not  an 
operative  contract.  Messrs.  Andrews  &  Co.  became  its 
proprietors,  by  lending  to  the  plaintiff  a  sum  greatly  be- 
low its  nominal  amount,  and  in  this  it  is  alleged  the 
usury  consists.  The  payment  of  the  money  under  the 
agreement  for  a  loan,  and  the  transfer  of  the  bill,  must 
be  regarded  as  simultaneous  acts,  the  former  being  a 
consideration  for  the  latter ;  so  that  if  the  one  be  illegal, 
the  other  imposed  no  obligation  in  law.  This,  to  us, 
would  seem  to  be  the  deduction  of  reason — and  though 
perhaps  we  might  rest  our  opinion  opon  higher  and  less 
disputable  ground,  we  are  prepared  to  affirm  it  to  be 
law. 

The  purchase  of  the  bill  was  complete  in  New  York, 
— the  interest  upon  the  loan  was  there  paid,  or  retained, 
which  is  the  same  thing,  so  that  from  the  proof  in  the 
record,  there  is  little  pretence  for  saying  that  the  plain- 
tiff, or  H.  M.  Andrews  &  Co.,  had  in  view  the  law  of 
Alabama,  in  respect  to  the  interest  charged  upon  the  loan. 
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Instead  of  there  being  ''  circumstances  to  show  that  the 
parties  had  in  view  the  laws  of  the  latter  place,  in  re- 
spect to  interest,"  the  reverse  is  rather  inferable.  The 
bill  did  not  contemplate  the  payment  of  interest  upon  its 
face,  and  it  was  only  in  default  of  payment  at  maturity, 
that  interest  ex  mora,  or  more  properly  ex  lege,  could  ac- 
crue. This,  it  is  true,  would  be  regulated  by  the  law  of 
this  State ;  because  it  was  here  that  the  default  must 
have  happened.  This  view  is  fully  sustained  by  the  rule 
cited  from  2  Kenfs  Commentaries,  460,  which  we  have 
shewn  has  the  sanction  of  the  learned  author  of  the  Conflict 
Laws,  and  is  decisive  of  the  question,  so  far  as  it  relates 
to  the  admissibility  of  the  evidence  rejected  by  the  Cir- 
cuit court. 

The  bill  expressing  on  its  face  the  place  of  payment 
to  be  in  Alabama,  is  not  conclusive  to  show  that  the  par- 
ties contracted  in  reference  to  the  interest  prescribed  by 
the  law  of  this  State.  In  the  absence  of  proof  aliunde^ 
su/ch  would  be  its  effect^  but  extrinsic  proof  is  clearly  ad- 
missible to  explain  the  intention  of  the  parties.  Reason, 
and  the  analogies  of  the  law,  authorize  it.  And  in 
Thompson  vs.  Powles,(2  Simons'  R.  194,)  the  Vice  Chan- 
cellor shows,  that  it  is  permissible  to  look  beyond  the 
contract  itself.  If  the  law  were  otherwise,  the  statute 
against  usury  in  force,  in  the  locus  celebratus  contractus^ 
might  be  avoided  with  impunity,  at  pleasure. 

In  citing,  with  approbation,  the  rule  as  laid  down  by 
the  learned  commentator  on  American  law,  we  do  not 
desire  to  be  understood  as  either  repudiating  or  approv- 
ing the  case  of  Depau  vs.  Humphreys.  We  regard  the 
authority  of  both  as  adverse  to  the  defendants  in  error, 
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but  prefer  taking  the  rule  in  the  Coinmentariefl  as  our 
guide:  because  we  can  do  so  without  committing  oUf-» 
selves  upon  the  general  question,  whether  the  lex  loci  e#- 
lebratusy  or  the  lex  loci  solutionis^  will  decide  the  validity 
of  the  contract,  wiiere  the  place  at  which  performance 
id  stipulated,  is  different  from  that  where  it  was  madd. 

We  decline  expressing  any  opinion  upon  the  questloA^ 
how  far  the  difference  of  exchange  between  New  Ttotk^ 
and  Alabama,  in  favor  of  the  former,  can  countervail  thd 
defence  of  usury,  as  interposed  by  the  plaintiff  In  error, 
loasmuch  as  it  is  not  necessary  to  a  decision  of  the  cdA6 
by  this  court,  and  because  a  question  precisely  analogous 
(it  is  said)  to  that  presented  by  the  record,  is  destined 
soon  to  undergo  an  examination  before  the  Supreme! 
Court  of  the  United  States.* 

Third— This  question  was  directly  raised  in  Hacltl^y 
vs.  Sprague,  (10  Wend.  R.  113.)  That  was  an  action  by 
the  Indorsee  of  a  promissory  note,  against  the  makcf, 
And  it  was  objected,  that  under  the  latter  part  of  the 
Hflh  section  of  the  interest  act,  as  contained  in  the  NeW 
York  revised  statutes,  the  defence  of  usury  Was  not  al* 

♦NoTfi. — The  case  alluded  to  is  Andrews  vs.  Pond,  et  al.  18 
Petew*  Rep.  — .  Tliis  case  sustains  our  opinion  on  the  itlttifl 
qnestiotK  viz.,  that  the  law  of  New  York  is  the  criterion  by 
which  it  is  to  be  ascertained,  whether  the  contract  is  usurioaB. 
The  court  also  determine,  that  on  a  loan  of  money  in  New 
Vorlcy  to  be  repaid  in  Alabama,  it  is  allowable  for  the  lender  to 
reserve  the  market  rate  of  exchange,  in  addition  to  legal  inter- 
esU  though  it  may  exceed  the  cost  of  transportation  of  specie, 
insurance,  &c.,  if  the  reservation  be  made  bonajidey  and  tk6t 
with  intent  to  evade  the  law  against  usury» 
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lowable.  But  the  court  thought  otherwise,  and  thus 
express  their  opiaion  on  the  point :  "  It  is  presumed  that 
the  intention  of  the  Legislature  was  to  protect  the  inno- 
cent holder  for  a  valuable  consideration,  who  had  receiv- 
ed the  note  in  the  usual  course  of  trade,  before  it  wa^  due. 
The  law  merchant  goes  no  farther  in  any  case,  when  the 
maker  has  a  legal  or  equitable  defence,  as  against  the 
payee ;  and  where  the  Legislature  declare  a  note  void, 
they  surely  intend  to  extend  the  same  defence  to  the  ma- 
ker, which  he  would  have  if  he  had  paid  the  note  to  the 
payee.  The  true  construction  of  this  section  is,  that 
usurious  paper  shall  not  be  avoided  in  the  hands  of  an 
innocent  holder  for  value  paid,  when  received  in  the  usual 
course  of  business, — that  is,  before  it  arrives  at  maturity. 
If  it  is  transferred  afterwards,  the  holder  takes  it  as  he 
does  all  other  negotiable  paper,  subject  to  any  defence, 
which  the  maker  has,  as  against  the  payee." 

Thus,  we  discover  that  it  is  incumbent  upon  an  indor- 
see, if  he  would  prevent  uswy  from  being  set  up  against 
him,  to  show  that  he  beCame  the  innocent  holder  of  the 
paper^  for  a  valuable  consideration^   before  its  maturity. 

Nothing  of  this  kind  seems  to  have  been  shown  or  at- 
tempted by  the  defendant  in  error. 

Fourth — The  statute  of  New  York,  which  was  read 
to  the  jury  by  the  defendant,  was  contained  in  a  book,  ' 
printed  and  published  under  the  authority  of  that  State. 
According  to  the  law,  as  admitted  in  this  State,  the  act  of 
Congress  of  May,  seventeen  hundred  and  ninety,  has  not 
been  considered  as  excluding  all  other  modes  of  authen- 
ticating the  acts  of  the  Legislature  of  a  sister  State,  but 
the  statute  book  has  been  received  as  evidence  of  them, 
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where  the  book  appeared  to  have  been  published  under 
the  sanction  and  direction  of  the  public— (Huff  vs.  Camp- 
bell, 1  Stew.  R.  543 ;  Cox  &  Cox  vs.  Robinson,  2  Stew. 
&  Por.  R.  94.)  Such  evidence  has  also  been  admitted  in 
some  of  the  other  States— (Thompson  vs.  Musser,  1  Dal- 
las'R.  462;  Biddisvs.  James,  6  Binney,  321;  State  vs. 
Stade,  1  Chip.  R.  303 ;  Young  vs.  The  Bank  of  Alexan- 
dria, 4  Cranch,  388.) 

There  was,  then,  no  error  in  admitting  the  statute  of 
New  York  to  be  read  to  the  jury— 6w/  for  the  rejection  of 
the  evidence  offered  by  the  plaintiff  in  error,  the  judgment 
of  the  Circuit  court  is  reversed,  and  the  case  remanded. 
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SWIFT  VS,  FITZHUGH. 

1.  Where,  by  the  laws  of  another  State,  a  deed,  or  other  instru- 
ment, is  required  to  be  recorded :  if  such  deed  or  instrument 
be  authenticated  under  the  act  of  Congress,  it  will  have  the 
same  effect  in  this  State,  that  it  was  entitled  to  by  the  laws  of 
the  State  whence  it  came. 

2.  A  deed,  executed  and  duly  recorded  in  another  State,  which, 
by  the  laws  of  that  State,  is  made  evidence  in  her  courts  with- 
out further  proof— is  also,  in  pursuance  of  the  act  of  Congress, 
evidence,  without  further  proof  of  its  execution,  in  this  State. 

3.  And  a  copy  of  an  original  deed  thus  authenticated,  the  original 
being  lost,  will  have  the  same  effect,  as  the  original  would 
have,  if  produced — ^both  as  to  its  contents,  and  the  acknow- 
ledgment of  its  execution. 

4.  The  statute  of  this  State,  (Aik.  Dig.  284,)  authorises  the  Se- 
cretary of  State  to  certify  copies  of  the  acts  of  the  several 
States,  on  file  in  his  office,  and  makes  such  certified  copies  evi- 
dence. 

5.  And  ill  such  certificate,  the  part  of  an  act  relating  to  the  sub- 
ject in  controversy,  need  only  be  set  out:  and  not  the  whole 
act. 

6.  Where  plaintiff  claims  under  a  deed  alleged  to  be  lost — proof, 
that  the  ori^nal  was  placed  in  the  hands  of  counsel,  for  the 
purpose  of  instituting  the  action ;  and  that  to  obtain  evidence 
of  its  execution,  it  was  sent  in  a  commission  to  one  D,  residing 
in  Kentucky,  who  informed  the  witness  by  letter,  that  he  had 
by  mail  forwarded  the  commission,  deed,  &.C.,  in  an  enclosure, 
directed  to  the  clerk  of  the  court  at  Mobile ;  but  which  pack- 
age, it  appeared,  never  reached  Mobile — is  considered  sufficient 
to  establish  the  former  existence  of  the  deed,  and  its  loss. 

7«  The  correspondence  between  D  and  the  witness,  is  equivalent 
to  a  demand  of  the  instrument ;  and  is  sufficient,  D  being  a 
non-resident,  without  taking  his  deposition  to  prove  the  fact. 
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8.  The  statute  of  eighteen  hundred  and  twenty  four,  (Aik.  Dig, 
207,)  does  not  require  proof  of  the  execution  of  a  deed,  exe- 
cuted in  another  State,  as  a  condition  of  its  registration.  The 
act  presumes  this  to  have  been  done  in  the  county  where  the 
deed  was  executed : — and  requires  it  to  be  recorded  in  the 
county  to  which  the  property  covered  by  it  is  removed,  for  the 
purpose  of  giving  notice  of  the  incumbrance. 

9.  A  post-nuptial  settlement,  made  in  pursuance  of  an  ante-nup- 
tied  agreement,  is  ndt  within  the  letter  or  spirit  of  the  terms 
"  deed  of  trust,  mortgage,  or  other  legal  incumbrance,"  as  used 
in  the  act  of  eighteen  hundred  and  twenty-lour. 

10.  And  the  act  does  not  require  such  an  instrument  to  be  recor- 
ded. 

11.  A  witness,  who  has  executed  a  deed,  renouncing  title  to  pro- 
perty, the  validity  of  wliich  he  denies,  is  competent  to  prove  its 
execution ,  although  he  may  since  have  made  a  contract  dis- 
posing of  the  property,  to  one  of  the  parties  to  the  action. 

12.  It  appears^  that  the  objection,  that  a  witness  cannot  be  al- 
lowed to  impeach  an  instrument  of  writing  signed  by  himself 
— is  confined  to  .the  interest  of  the  witness,  in  the  event  of  the 
cause. 

13.  If  a  deed  be  obtained  by  duress,  or  by  false  and  fraudulent 
practices — it  has  no  legal  existence :  but  wlic  re  one  signs  a 
marriage  settlement,  the  contents  of  wljicli  he  does  not  know, 
or  seek  to  know — it  is  equivalent  to  giving  the  grantee  a  carte 
blanche^  as  to  its  terms. 

14.  Fraud  is  a  question  of  law,  though  in  general,  left  to  a  jury 
to  determine :  but  where  the  facts  are  clear  and  undisputed, 
the  question  of  fraud,  or  not,  is  a  pure  question  of  law. 

16.  Where  facts  are  not  controverted,  it  is  proper  that  the  court 
charge  directly  upon  them,  an^  give  the  law  of  the  case  appli- 
cable to  the  facts,  without  doubt  and  without  hypothesis. 

16.  It  seems^  that  where  any  material  part  of  a  charge  asked  foTi 
18  abstract,  or  not  warranted  by  the  evidence — ^the  court  will 
reject  it  altogether. 
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Error  to  the  Circuit  court  of  Mobile. 

Detinue  for  a  slave,  tried  by  Pickens,  J.  Verdict  aad 
Judgcnent  for  plaintiff. 

The  bill  of  exceptions  stated,  that  plaintiff  below  relied 
for  title  on  a  deed  of  marriage  settlement — which  deed, 
she  alleged  was  lost,  and  offered  the  following  proof  to 
establish  the  loss  of  the  deed. 

The  plaintiff's  counsel  deposed,  that  he  had  in  his  pos- 
session, a  deed  delivered  to  him  by  one  Thompson,  the 
agent  of  plaintiff  to  institute  this  and  other  suits.  Plain- 
tiff resided  in  Virginia—the  witness  was  not  acquainted 
with  plaintiff,  and  did  not  know  her  personally,  but  had 
correspondence  with  her,  and  received  letters  purporting 
to  be  from  her,  which  he  believed  to  be  genuine,  and  in 
which  the  signature  appeared  similar  to  that  in  the  deed: 
that  he  had  not  compared  the  papers  purporting  to  be 
the  original  deed,  with  the  certified  papers  in  his  posses- 
sion, but  had  read  both,  and  believed  them  to  be  similar. 
He  further  deposed,  that  to  obtain  proof  of  the  genuine- 
ness of  the  deed,  he  ()rocured  a  commission,  directed  to 
Gerrit  Duncan,  of  Kentucky,  and  sent  the  deed  there  to 
get  it  proved :  that  he  inclosed  the  deed  and  commission 
to  said  Duncan,  in  Kentucky,  and  had  been  advised  by 
letter  from  Duncan,  that  the  deed  had  been  inclosed  back 
by  him,  by  the  post  office,  to  the  cleric  of  the  court  at 
Mobile,  where  it  had  not  been  received.  The  witness 
was  not  acquainted  with  Duncan,  but  had  correspon- 
dence with  him  on  this  and  other  subjects,  and  believed 
his  letter  containing  the  information,  genuine.  The  wit- 
ness had  written  to  the  Post  Master  General,  concerning 
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the  packet,  but  was  informed,  in  reply,  that  no  such 
packet  could  be  found  in  the  General  Post  Office. 

The  letter  of  Duncan  contained  the  further  informa- 
tion, that  he  did  not  appear  before  the  commissioners, 
appointed  by  the  court  to  take  his  deposition  in  this  case, 
in  relation  to  the  premises,  in  consequence  of  the  de- 
mands of  his  private  business.  An  affidavit  of  the  plaln- 
tlflF,  purporting  to  be  taken  before  a  justice  of  the  peace 
in  Kentucky,  but  whose  hand  writing,  and  whose  official 
character,  were  not  proven  in  any  other  way,  except  by 
the  certificate  of  the  clerk  of  the  County  court  of  the  same 
county  in  Kentucky,  under  his  seal  of  office,— containing 
the  statement;— that  the  deed  was  attached  to  the  depo- 
sition of  G.  H.  B.  Fitzhugh,  which  was  regularly  depo- 
sited in  the  post  office,  by  the  commissioners  appointed 
to  take  his  deposition,  and  that  the  said  G.H.  B.  Fitzhugh 
could  prove  these  facts,  and  that  she  verily  believed  that 
the  same  were  true,  and  that  the  deed  was  lost.  The 
deputy  clerk  of  the  Circuit  court  of  Mobile,  proved  that 
no  such  package  had  been  received  at  the  clerk's  office 
in  Mobile. 

This  proof  defendant  objected  to,  as  insufficient  to  es- 
tablish the  loss  of  the  deed,  so  as  to  admit  secondary  ev- 
idence; but  the  court  overruled  the  objection— and  se- 
condary evidence  was  admitted. 

The  following  documentary  proof  was  then  offered: 

1.  A  transcript  of  what  purported  to  be  proof  of  a  sta- 
tute of  Virginia— which  was  objected  to,  because  it  was 
only  a  portion  of  a  statute ;  and  because  it  was  not  suf- 
ficiently authenticated.  But  the  same  was  allowed  to  be 
read  to  the  court  and  jury.     The  transcript  was  from 
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1vol.  pp.  361  of  the  Virginia  Revised  Code,  viz :  from  the 
third  to  the  thirteenth  section  of  "  an  act  to  reduce  into 
one  act,  the  several  acts  for  conveyances,  and  concerning 
wrongful  alienations,"  certified  to  be  a  true  copy,  by  the 
Secretary  of  State  of  Alabama,  under  the  seal  of  the  State 
of  Alabama. 

2.  A  transcript,  purporting  to  be  a  copy  of  the  deed, 
with  the  certificate  of  attestation  appended,  shewing  it 
to  be  acknowledged  and  recorded  in  Virginia.  This  was 
also  objected  to— but  admitted  by  the  court. 

3.  A  transcript  of  the  same  deed,  purporting  to  have 
been  recorded  in  Mobile  county.  The  boolc  of  record  of 
Mobile  county  was  also  produced,  shewing  that  this  deed, 
with  the  certificates  attached,  were  recorded  in  Mobile, 
on  the  seventeenth  February,  eighteen  hundred  and  thir- 
ty-five. This  was  objected  to,  as  not  being  proper  evi- 
dence, and  as  being  admitted  to  record  without  sufllcient 
probate.  The  objection  was  overruled,  and  tlie  copy  and 
recording  in  Mobile  were  read  to  the  court  and  jury. 

In  further  aid  of  the  proof  of  the  deed,  the  plaintiff 
offered  as  a  witness,  John  H.  Maguirc.  It  appeared  that 
Haguire  had  the  possession  of  the  slave  sued  for  in  eigh- 
teen hundred  and  thirty-four,  and  hired  him  to  defendant 
at  eighteen  dollars  per  month,  and  that  the  term  of  said 
hiring  had  not  expired  when  suit  was  brought:  said 
Maguire  claimed  the  negro  as  his  own,  and  hired  him 
as  such.  These  facts  appeared  by  the  examination  of 
Maguire,  and  defendant  objected  to  his  competency,  be- 
cause he  could  not  testify  to  destroy  a  title  he  had  him- 
self given  to  defendant,  against  whom  no  notice  was 
proved  of  plaintiff's  titles — which  objection  the  court 
overruled. 
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Magulre  deposed— that  about  the  time  of  the  date  of 
the  paper  purporting  to  be  a  copy  of  tlie  deed,  he  did  sign 
a  paper  or  deed,  but  at  the  time  of  signing,  did  not  read 
it.     On  the  day  he  intermarried  with  Ann  Magulre,  for- 
merly Ann  Fitzhugh— the  clergyman  being  present,  and 
the  parties  ready  for  the  ceremony,  the  plaintiff  called  the 
witness  into  an  adjoining  room,  and  required  of  him  that 
he  should  agree  to  execute  to  her  a  deed  of  trust  of  his 
wife's  property,  to  secure  it  again'st  accident :  this  he 
agreed,  under  the  circumstances,  to  do.    About  two  weeks 
after  the  marriage,  the  paper  which  he  signed  was  pre- 
sented to  him,  and  he  signed  it.     He  did  not  read  it,  and 
did  not  recollect  whether  it  was  read  to  him  or  not — nor 
had  he  seen  it  since.     He  considered  the  deed  as  Impro- 
perly obtained,  and  was  unable  to  say  whether  the  copy 
offered  in  evidence  was  a  true  copy  of  the  original  or  not 
— If  it  was  a  true  copy,  the  original  contained  stipula- 
tions different  from  what  was  agreed  on  verbally  before 
the  marriage.     He  did  verbally  agree  to  convey  the  pro- 
perty in  trust  for  the  use  of  himself,  his  wife,  and  the  is- 
sue ;  but  not  as  provided  for  in  the  paper  produced.    The 
slave  in  question  w^as  a  part  of  the  property  of  his  wife 
before  marriage.     The  property  mentioned  in  the  deed, 
was  the  property  contemplated  to  be  conveyed.     One  of 
the  justices,  whose  name  is  mentioned  in  the  copy,  was 
present  when  the  deed  was  signed,  and  witness  probably 
afterwards  acknowledged  it  before  the  other  justice,  at  a 
different  time.     He  signed  the  deed  in  confidence  that 
the  plaintiff  had  procured  It  to  be  drawn  as  agreed  upon 
find  did  not  suspect  it  to  be  different.     There  was  no 
force  or  compulsion  exerted  over  him,  and  if  he  had  been 
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disposed  to  read  the  paper — he  could  have  done  so.  There 
waa  no  misunderstanding  between  him  and  plaintiff  at 
that  time,  and  no  effort  was  made  to  prevent  him  from 
knowing  the  contents  of  the  paper.  No  property  had 
been  delivered  into  his  possession  prior  to  the  execution 
of  the  deed. 

Upon  this  evidence,  the  court  ruled,  that  the  deed,  if 
valid  in  law,  was  sufficiently  established  by  the  copy, 
and  the  jury  were  to  receive  the  copy  as  sufficiently  es- 
tablished as  a  true  copy  of  the  original.  The  papers 
were  then  severallj^  read. 

Maguire  further  stated,  that  some  time  after  his  mar- 
riage, he  removed,  with  his  wife,  to  Alabama,— remained 
in  Mobile  some  time,  and  in  November,  eighteen  hundred 
and  thirty-four,  went  to  Virginia,  with  his  wife,  on  a  visit. 
He  returned  to  Mobile  in  the  spring  of  eighteen  hundred 
and  thirty- five— went  again  to  Virginia— and  in  Novem- 
ber of  the  same  year,  when  about  to  leave  for  Mobile, 
his  wife  refused  to  go  with  him.  A  disagreement  be- 
tween witness  and  plaintiff  had  taken  place,— in  Febru- 
ary, eighteen  hundred  and  thirty-six,  witness  and  his 
wife  separated,  and  an  alienation  has  since  that  time 
existed. 

Plaintiff  proved  the  value  of  the  slave— the. value  of 
the  hire— and  that  the  slave  was  in  possession  of  defen- 
dant at  the  time  the  suit  was  brought. 

Defendant  then  proved  by  Maguire,  that  a  short  time 
after  he  arrived  at  Mobile,  pursuant  to  previous  arrange- 
ment, the  plaintiff  shipped  the  negroes  to  him.  Maguire 
controlled  the  negroes  as  his  own,  and  hired  the  slave 
sued  for  to  defendant.     He  also  proved  the  genuineness 
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of  a  certain  letter  in  tlie  hand  writing  of  plaintiff — which 
was  read  in  evidence. 

Upon  the  evidence,  the  court  charged  the  jury,  that  the 
deed  was  a  marriage  settlement — a  description  of  deeds 
favored  iu  law.  The  original  being  lost,  the  copy  before 
them  was  evidence.  If  tlie  deed  had  been  obtained  by 
fraud  or  duress,  it  would  not  be  valid,  but  the  circum- 
stances were  not  sufficient  to  i  avalidate  the  deed  for  fraud. 
Fraud  should  be  proved  by  such  facts,  as  would  in  law 
amount  to  fraud.  The  deed  vested  the  title  in  the  trus- 
tee, and  the  plaintiff  could  prevail,  notwithstanding  the 
defendant  was  a  hirer  for  a  valuable  consideration,  with- 
out notice.  Defendant  could  have  secured  his  rights  by 
warranty  from  Maguirc— if  he  had  desired  it. 

The  defendant  requested  the  court  to  charge,  that  if 
the  jury  believed  the  slave  had  been  placed  in  the  pos- 
session of  Maguire,  by  plaintiff,  to  be  used  and  hired  by 
him,  and  that  he  had  hired  the  slave  to  defendant  for  va- 
lue, and  that  defendant  had  no  notice  of  plaintiff's  title, 
and  that  the  time  of  hiring  had  not  expired  before  suit 
brought:  and  if  plaintiff  had  given  her  assent  to  the  hi- 
ring, knowing  the  slave  was  hired— plaintiff  could  not 
maintain  the  action.  This  the  court  refused,  and  charged 
the  jury,,  that  if  they  found  from  the  evidence,  that  Ma- 
guire was  the  agent  of  plaintiff,  and  had  hired  the  slave 
in  pursuance  of  his  authority  as  such  agent,  and  had  ac- 
ted within  the  powers  given  him  for  that  purpose,  then 
it  would  be  binding  on  the  plaintiff:  That  the  jury 
ought  to  be  satisfied  from  the  evidence,  that  Maguire  was 
the  plaintiff's  agent,  and  that  it  did  not  follow  from  the 
fact  of  her  permission  to  the  parties  to  bring  the  negroes 
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to  this  country,  and  if  it  Avas  to  be  inferred  from  the  letter 
of  the  plaintiff  in  evidence-— the  jury  would  consider  from 
the  date  of  the  letter  and  its  terms,  whether  it  was  appli- 
cable to  this  hiring. 

The  defendant  further  requested  the  court  to  charge 
the  jury,  that  the  recording  of  the  deed  in  Alabama  was 
unauthorised,  which  the  court  declined. 

The  defendant  further  requested  the  court  to  instruct 
the  jury,  that  unless  some  witness  had  proved  the  copies 
before  them  to  be  true  copies,  or  one  of  them  a  true  copy, 
compared  with  the  original,  they  could  not  find  that  the 
deed  was  established.  This  the  court  also  declined,  and 
instructed  the  jury,  that  the  copy  was  admitted  by  the 
court  as  a  true  copy. 

The  deed  was  acknowledged  before  two  justices — and 
the  copy  certified  by  the  clerk  of  Stafi'ord  county,  Virginia. 
The  certificate  of  the  presiding  justice  of  the  court  of 
Stafford  county,  to  the  attestation  of  the  clerk,  was  ap- 
pended. 

The  deed  was  as  follows : 

"This  indenture, made  and  entered  into  this  eighteenth 
day  of  November,  eighteen  hundred  and  thirty-three,  be- 
tween John  H.  Maguire,  of  the  first  part,  Fauces  P.  Fitz- 
hugh,  of  the  second  part,  and  Ann  F.  F.  Maguire,  (late 
Ann  F.  F.  Fitzhugh,)  of  the  third  part,  all  of  the  town  of 
Fredericksburg.  Whereas,  a  marriage  has  been  lately 
had  and  solemnized,  between  the  said  John  H.  Maguire, 
and  the  said  Ann  F.  F. ;  and  the  said  Ann  having  been 
possessed  of  a  considerable  real  and  personal  estate  in 
Stafford  county,  the  real  estate  consisting  of  a  tract  of 
land,  consisting  of  six  hundred  and  seventy-two  acres, 
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and  the  personal  estate  consisting  of  the  following  slaves: 
to  wit,  Lucy,  aged  thirty-five  years,  and  her  two  children, 
Matilda,  aged  eight  years,  and  Melinda,  aged  five  years; 
Nelson,  aged  thirty-two  years;  Simon,  aged  twenty-eight 
years;  Polly, aged  twenty-one  years;  Harrol, aged  eight 
years ;  Emily,  aged  five  years,  and  Edward,  aged  eleven 
years;  and  a  lot  of  ground  adjoining  the  town  of  Fred- 
ericksburg, which  the  said  Ann  F.  F.  inherited  as  one  of 
the  heirs  and  distributees  of  her  father,  the  late  John 
Boiling  Fitzhugh ;  and  the  said  John  H.  Maguire  having 
promised  and  agreed,  as  one  of  the  stipulations  and 
agreements  of  the  said  marriage,  that  the  said  estate, 
both  real  and  personal,  should  be  so  settled  and  secured, 
a9  to  enure  to  the  sole  and  separate  use  of  the  said  Ann, 
after  the  said  marriage,  free  from  the  control,  debts  or 
engagements  of  him  the  said  John ;  and  the  said  John 
H.  Maguire  being  now  desirous  of  fulfiling  his  said  pro- 
mise and  agreement,  by  making  the  said  settlement,  ac- 
cording to  the  forms  of  law,  and  being  unembarrassed 
in  his  circumstances,  having  an  estate  in  his  own  right, 
far  exceeding  any  debts  lie  owes:— Now,  this  Indenture 
witnesseth,  that  for  and  in  consideration  of  the  premises, 
and  of  the  sum  of  ten  dollars,  to  him  in  hand  paid,  at 
and  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  he  the  said 
John  H.  Maguire  hath  given,  granted,  aliened,  delivered 
and  confirmed,  and  by  these  presents  doth  give,  grant, 
alien,  deliver  and  confirm,  unto  the  said  Frances  F.  Fitz- 
hugh,  her  heirs,  execytors,  4*c.,  all  the  right,  title,  inter- 
est and  estate,  of  him  the  said  John  H.  Maguire,  acquired 
by  virtue  of  liis  said  marriage,  in  and  to  the  aforesaid 
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real  and  personal  estate,  and  the  increase  of  the  female 
slaves.     To  have  and  to  hold  the  said  real  estate  and  the 
said  slaves,  together  with  the  future  increase  of  the  fe- 
males, to  her  the  said  Frances  F.  Fitzhugh,  her  heirs,  ^c. 
forever,  upon  trust  nevertheless,  and   for  the  following 
uses,  interest  and  purposes,  and  no  otl:er,  that  is  to  say: 
in  trust  for  the  separate  use  and  benefit  of  Ann  F.  F.  Ma- 
guire,  free  from  the  claim  or  demand,  control,  debts,  or 
engagements  of  him  the  said  John  H.  Maguire,  or  of  any 
person  claiming  by,  through  or  under  him;  and  it  is 
hereby  further  declared,  covenanted  and  agreed,  by  and 
between  the   parties  to  this  Indenture,  that  the  said 
Frances  F.  Fitzhugh,  shall,  and  may  from  time  to  time, 
rent  out  the  said  land,  and  collect  the  rents  of  the  same, 
and  shall  and  may  eitficr  hire  out,  sell,  or  otherwise  dis- 
pose of  either  the  land  or  slaves,  and  their  increase,  in 
any  manner  which  the  said  Ann  F. 'F.  Maguire  may,  or 
shall  by  any  writing  under  her  liand,  direct  and  require, 
and  shall  appropriate  the  same,  as  shall  be  directed  and 
required  by  the  said  Ann  F.  F.  Maguire.     And  it  is  fur- 
ther covenanted  and  agreed,  by  and  between  the  parties 
to  this  Indenture,  that  the  said  Frances  F.  Fitzhugh, 
trustree  as  aforesaid,  shall,  at  the  death  of  the  said  Ann 
F.  F.  Maguire,  convey,  assign,  pay  over  and  distribute  all 
and  every  part  of  the  said  real  and  personal  estate,  and 
the  increase  of  the  personal,  or  the  proceeds  tliereof  re- 
maining in  her  hands  at  that  event,  to  the  person  or  per- 
sons, or  in  such  way  or  manner,  as  tlie  said  Ann  F.  F. 
Maguire  shall  direct  and  appoint,  by  any  act  whatever, 
safflcient  in  law  or  equity,  to  pass  the  same,  in  as  full  a 
manner  as  if  she  were  a  fc7ne  sole^  and  not  a  married 
9P  7 
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woman,  and  in  default  of  such  appointment,  to  be  equaHy 
divided  among  the  heirs  of  the  said  Ann  F.  F.  Maguire, 
agreeably  to  the  law  of  descents  and  the  statute  of  dis- 
tributions of  Virginia ;  and  the  said  Frances  F.  Fitzhugii, 
trustee  as  aforesaid,  hereby  covenants  and  agrees  to  and 
with  the  said  parties,  that  she  will  faithfully  perform  the 
trusts  hereby  confided,  and  undertaken  by  her,  faithfully 
and  according  to  the  true  intent  and  meaning  of  these 
presents.  In  testimony  whereof,  the  said  parties  have 
hereunto  set  their  hands  and  affixed  their  seals,  the  day 
and  year  first  above  written. 

John  H.  Maguire,  [seal.]" 
Frances  F.  Fitzhugh,  [seal.]" 
The  plaintiff  in  error  assigned : 

1.  The  court  erred  in  permitting  secondary  evidence, 
of  a  supposed  deed,  upon  the  proof  offered  of  the  loss  of 
the  supposed  original. 

2.  The  court  erred  in  permitting  the  several  copies  of 
the  deed  to  be  read  as  evidence,  and  in  permitting  the 
copy  of  the  act  of  the  Legislature  of  Virginia  to  be  read. 

3.  Tlve  court  erred  in  its  charge  to  the  jury,  as  to  the 
effect  of  the  said  several  copies,  with  the  certificates  there- 
on, as  evidence. 

4.  The  court  erred  in  permitting  Maguire,  the  supposed 
grantor  in  said  deed,  to  testify. 

5.  The  court  erred  in  giving  the  several  instructions 
which  it  gave  to  the  jury,  as  also  in  refusing  those  pray- 
ed for  by  the  plaintiff  in  error. 

Stewart^  for  the  plaintiff  in  error. 
Campbell^  contra. 
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Campbell,  for  the  defendant  in  error,  contended— 

That  there  was  ample  proof  to  authorise  the  admis- 
sion of  the  secondary  evidence.  The  loss  of  the  instru- 
ment was  shown  with  reasonable  certainty,  and  every 
presumption  of  a  fraudulent  suppression  of  the  original 
by  the  defendant,  repelled— (7  Peters,  99;  2  Rand.  539; 
16  John.  193;  5  Peters,  242;  1  Peters,  591;  6  John.  195; 
9  Co  wen,  208  ;  9  Wheat.  581;  8  Porter,  529.) 

The  certified  copies  were  evidence— (3  St.  <fc  Porter, 
81;  1  Porter,  310;  7  Pick.  10;  9  Pick.  25;  Owings  vs. 
Hall,  9  Peters.) 

A  party  relying  upon  a  statute  of  a  foreign  State,  is 
not  required  to  produce  more  than  lie  relies  upon— (5 
Rand.  126.) 

1.  The  plaintiff  had  the  le^al  estate  in  the  property, 
and  was  competent  to  bring  a  suit  for  its  recovery. 

By  the  separation  between  the  husband  and  the  wife, 
this  became  necessary— (5  St.  u:  Por.  142.)  The  plaintiff 
could  not  set  up  a  bo?ia  fide  purchase  in  a  court  of  law. 
That  defence  is  exclusively  of  equitable  cognizance— and 
is  exerted  in  equity  to  protect  a  legal  title  from  latent 
equities~(7  Peters,  252;  2  Story's  Eq.  1525;  4  Con.  Cb. 
R.  430;  4  Dessausseur,  289.) 

The  statutes  of  registration  do  not  apply  to  this  deed. 
The  deed  recites  a  s^pulation  before  marriage,  as  its 
consideration,  and  was  executed  before  a  delivery  of  the 
property  to  the  husband.  The  marital  rights  of  the  hus- 
band never  attached  to  the  property.  Purchasers  from 
film  could  therefore  never  hold  against  the  grantee.  The 
deed  will  be  considered  as  relating  back  to  the  first 
agreement,  and  the  conveyance,  if  unrecorded,  would  be 
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void  only  as  against  the  creditors  of  the  wife --(5  Cranch, 
154;  5  Rand.  211;  7  Peters,  — ;  5  St.  ct  Por.  142.) 

2.  The  terms  of  our  statutes  do  not  enjbracc  deeds  ex- 
ecuted out  of  the  Stcite,  except  where  they  are  made  to 
secure  debts. 

3.  That  statute  regulates  the  priority  between  credi- 
tors, and  has  no  application  to  persons  who  hold  by  pur- 
chase—(Aik.  Dig.) 

ORMOND,  J.— The  important  questions  arising  in 
this  case,  will  be  considered  in  tiie  following  order. 

First — was  the  evidence  of  the  loss  of  the  deed,  execut- 
ed by  Maguire,  sufficient  to  authorise  proof  of  its  con- 
tents, by  secondary  evidence?  The  rule  as  laid  down 
by  this  court,  in  the  case  of  Mordecai  vs.  Beall,  at  the 
present  term,  is  decisive  of  this  question. 

The  preliminary  proof,  in  this  case,  (so  far  as  it  is  ne- 
cessary to  state  it,)  is  that  the  original  deed  was  placed  in 
the  hands  of  the  counsel  for  the  defendant  in  error,  to 
enable  them  to  institute  this  and  other  suits ; — that  to  ob- 
tain proof  of  the  execution  of  the  deed,  it  w^as  sent  with 
a  commission,  to  one  Garrett  Duncan  of  Kentucky — and 
that  Duncan  had  informed  the  counsel,  by  letter,  that  the 
deed  had  been  enclosed  in  the  commission,  and  with  the 
deposition,  forwarded  by  mail,  to  the  clerk  of  the  Circuit 
court  of  Mobile  county.  The  deposition,  with  its  enclo- 
sure, never  reached  Mobile.  An  effort  had  been  made 
to  take  the  deposition  of  Duncan,  which  failed,  from 
his  absence.  The  plaintitT  below,  who  is  a  resident  of 
the  State  of  Virginia,  also  made  affidavit  in  Kentucky, 
to  the'  loss  of  the  deed ;  but  as  that  fact  does  not  influ- 
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ence  the  opinion  of  tlie  court  it  is  not  lalcen  into  consi- 
deration. 

John  H.  Maguire,  one  oi'  the  parties  to  the  deed,  was 
also  introduced  as  a  witness,  by  the  plaintiff  below,  and 
proved  facts,  tending  topr-.  vc  that  he  executed  the  original. 

We  think  this  proof  sufficient  to  authorise  the  intro- 
duction of  secondary  evidence  of  the  contents  of  the 
deed. 

That  thedeed  once  existed,  and  that  it  is  now  lost,  is  sat- 
isfactorily shown— and  no  inference  can  fairly  be  drawn, 
from  the  facts,  that  it  is  voluntarily  withheld.  The  non- 
residence  of  Duncan  sufficiently  explains  why  the  evi- 
dence of  the  person  into  whose  hands  the  paper  is  last 
traced,  is  not  before  the  court.  And  the  correspondence 
between  Duncan  and  the  counsel  for  the  plaintiff  below 
is  certainly  fully  equivalent  to  a  demand  of  the  instru- 
ment, which,  when  such  holder  is  a  non-resident,  was 
held,  in  Mordecai  vs.  Beall,  to  be  sufficient,  without  talc- 
ing his  deposition,  to  prove  tiie  fact. 

Secondly — was  the  evidence  of  the  contents  of  the  deed, 
produced  in  the  court  below,  sufficient? 

The  evidence  so  offered,  consisted,  1st.  of  the  contents 
of  a  statute  of  Virginia,  authorising  the  proof  and  regis- 
tration of  such  deeds  as  the  one  in  controversy.  2d.  A 
transcript,  purporting  to  be  a  copy  of  the  said  deed,  with 
the  certificate  of  attestation  appended  thereto,  showing 
it  to  be  acknowledged  and  recorded  in  Virginia. 

Thirdly— a  transcript  of  the  same  deed,  recorded  in 
Ihe  office  of  the  county  court  of  Mobile  county. 

Fourthly—the  evidence  of  John  H.  ilagulre,  who  had 
Intermarried  with  the  daughter  of  the  plaintiff  below, 
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who  dcposeJ,  iii  s;l!)^:tallcc.  liiat  tibout  the  date  of  the 
paper  purporting  to  ];j  a  copy  of  the  lost  deed,  he  did 
?5ign  a  paper  or  dcjd,  but  that  he  did  not  read  it; — that 
said  deed  was  ni^cb  in  pursuance  to  a  promise  he  had 
made  previous  to  iils  niLirrlauc,  to  execute  a  deed  of  trust 
of  his  wife's  property. — That  he  claimed  the  negro  in 
controversy,  as  liisovvui;  and  hired  him  to  the  plain- 
tltf  in  error,  as  such.  The  plaintiff  in  error  then  ob- 
jected to  the  competency  of  the  witness,  on  the  ground, 
that  he  could  not  testify,  to  destroy  a  title  he  had  him- 
self given.  Hut  the  objection  was  overruled  by  the  court, 
as  were  also  objections  made  to  the  previous  evidence, 
above  cited.  Thcso  questions  will  all  be  considered,  In 
their  order. 

The  copy  of  the  Virginia  statute  is  certified  under  an 
act  of  the  legislature  of  this  State,  (Aikin's  Digest,  284,) 
which  authorises  the  Secretary  of  State  to  certify  copies 
of  the  acts  of  the  several  Stiites,  on  file  in  his  office,  and 
makes  such  certified  copy,  cvic-cnce.  The  copy  thus  fur- 
nished, purports  to  be  a  copy  of  an  act  from  the  Virginia 
Revised  Code,  the  title  of  which  .is,  --'An  act  to  reduce  in- 
to one,  the  several  acts  for  conveyances,  and  concerning 
wrongful  alienations."'  It  commences  with  the  fourth 
section  and  ends  with  the  twelfth.  The  certificate  is  in 
these  words:  ^-I  ilo  hereby  certify  that  the  foregoing  is 
a  true  copy  of  the  act  within  mentioned,  or  such  sections 
thereof  as  are  deemed  material.  And  it  is  now  urged, 
that  the  transcript  must  be  rejected,  because  the  whole 
act  is  not  given. 

If  an  act  of  the  legislature  always  related  solely  to 
one  subject,  there  would  be  some  force  in  the  objection ; 
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but  we  know  the  fact  to  be,  that  a  single  act  of  the  legis- 
lature frequently  embraces  subject  matters  entirely  dis- 
tinct In  their  character^  and  wiiich  may  be  considered, 
when  so  blended,  as  distinct  parliamentary  acts.  The 
officer  to  whom  this  duty  is  by  law  entrusted,  acts  under 
the  sanction  of  his  official  oath,  and  we  must  presume 
that  he  has  furnished  the  court  with  all  of  the  act  which 
relates  to  this  particular  subject.  If  the  residue  of  the 
act  be,  as  we  must  presume  it  is,  irrelevant  to  the  contro- 
versy between  the  parties,  it  would  be  improper  to  bur- 
then the  record  with  it.  If,  indeed,  an  extract  of  the  law 
of  another  State,  offered  in  evidence,  affords  internal  ev- 
idence, that  a  material  portion  of  the  law  is  omitted,  or 
if  that  fact  be  made  to  appear,  in  any  other  nwde,  the 
transcript  would  of  course  be  rejected. 

This  point  has  been  thus  ruled,  in  the  case  of  Hunter 
vs.  Pulcher— (5  Rand.  Rep.  126.)  In  that  case  it  was 
determined,  that  when  a  party  in  Virginia,  relies  on  the 
law  of  another  State,  he  may  produce  an  authenticated 
copy  of  the  section  only  on  which  he  relies,  and  shall 
not  be  required  to  produce  a  copy  of  the  whole  law. 

Was  the  copy  of  the  deed  with  the  authentication  of 
the  clerk  of  the  court  in  which  it  was  registered,  evidence 
of  the  contents  of  the  original  ? 

By  the  law  of  Virginia,  a  copy  of  which  is  found  in 
the  record,  it  appears  that  sucli  instruments  as  we  are 
now  examining,  are  by  law  required  to  be  recorded'"and 
any  conveyance  so  recorded,-'  the  act  proceeds  to  say, 
"shall  have  the  same  legal  validity,  in  all  respects,  as  if  it 
were  proved  in  open  court."  It  is  most  manifest,  then,  that 
in  Virginia,  (the  act  of  the  legislature  having  been  com- 
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plied  with,)  tlie  original  deed  would  liave  been  evidence, 
witliout  further  proof  of  its  execulioUjlhan  was  afforded 
by  the  certificates  of  the  several  officers,  of  its  acknow- 
ledgment and  registration.  What  effect  Is  it  to  him, 
when  offered  in  evidence  to  the  courts  of  this  State,  on 
the  same  proof?  The  act  of  congress,  in  pursuance  to 
which  this  copy  is  authenticate:!,  piovides-that  "the  said 
records  and  exemplificalions  shall  have  such  faith  and 
credit  given  them,  in  every  court  and  office  within  the 
United  States,  as  they  have  by  law  or  usage,  in  the  courts 
or  offices  of  the  State  from  wh^  nee  the  same  are  or  shall 
be  taken."  So  that  were  the  original  deed  here,  no  fur- 
ther proof  would  be  required  of  its  execution. 

In  Virginia,  from  whence  this  deed  comes,  it  appears, 
by  the  case  of  Ben  vs.  Piite— (2  Kand.  Rep.  539,)  that  a 
certified  copy  of  a  deed,  recorded  upon  the  acknowledg- 
ment of  the  grantor,  though  not  required  by  law,  to  be 
recorded,  is  evidence  against  the  grantor,  and  all  claim- 
ing under  him,  of  the  execution  of  the  original  deed,  it 
being  lost;  and  by  necessary  consequence,  such  would 
be  the  law,  in  the  case  of  a  registered  deed,  required  by 
law  to  be  recorded— and  in  that  case  the  court  say,  ac- 
cordingly— "If  this  were  a  deed  required  by  law,  to  be 
recorded,  there  could  be  no  difficulty  in  the  question  :  co- 
pies of  such  deeds  being  every  day  admitted,  without  o- 
ther  evidence  than  their  having  been  recorded."  To  give 
effect,  then,  to  the  act  of  congress,  we  must  give  to  the 
copy  thus  authenticated,  the  original  being  lost,  the  same 
cflfect  the  original  would  have,  if  produced,  both  as  to  its 
contents,  and  to  the  acknowledgment  of  its  execution. 

This  has,  in  effect,  been,  heretofore,   the  decision  of 
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this  court.  In  Mitchell  vs.,  Mitchell~(3  Stew.  &  Porter, 
81,)  one  of  the  questions  in  the  cause  was,  whether  a  co- 
py of  a  deed,  recorded  in  the  State  of  Georgia,  was  ad- 
missible,  as  evidence,  to  prove  the  contents  of  a  deed,  the 
original  being  lost.  The  court  held  that  it  was  proper- 
ly excluded,  as  it  was  not  shewn  that,  by  the  law  of 
Georg^in^  such<onveyances  wore  required  to  be  recorded. 

In  the  case  of  Tatum  vs.  Young— (1  Porter,  310,)  the 
court  re-atlirm  the  doctrine  held  in  the  case  just  cited, 
and  apply  it  to  the  case  then  before  them.  It  is,  there- 
fore, clear,  both  on  principle  and  authority,  that  where, 
by  the  law  of  another  State,  a  deed  or  other  instrument 
is  required  to  be  recorded,  if  such  deed  or  other  instru* 
ment  be  properly  authenticated,  under  the  act  of  con- 
gress, before  referred  to,  it  will  have  the  same  effect  in 
this  State,  that  it  was  entitled  to  by  the  laws  of  the 
State  whence  it  came.— See,  also,  Owings  vs.  Hull— (9 
Peters's  Rep.  626.) 

The  offer  in  evidence  of  the  record  of  the  same  deed, 
from  the  office  of  the  county  court  of  Mobile,  could  not 
possibly  prejudice  the  plaintiff  in  error:  it  was  at  most  a 
mere  unnecessary  act.  The  act  of  eighteen  hundred  and 
twenty-four,  (Aikin's  Dig.,  207,)  under  which  the  record 

■ 

seems  to  have  been  made,  provides,  "  that  all  property 
mortgaged,  or  under  any  deed  of  trust  or  other  legal  in- 
cumbrance, which  may  afterwards  be  removed,  to  any 
county  in  this  State,  shall  be  liable  to  the  payment  of 
any  debts  which  the  holder  of  such  mortgaged  property 
may  contract  after  his  settlement  in  such  county,  unless 
the  mortgage,  deed  of  trust  or  incumbrance,  covering 
such  property,  removed,  as  aforesaid,  shall  be  duly  re- 
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corded  in  the  clerk's  office  of  the  county  court  of  the 
county  to  which  such  property  may  be  removed,  within 
six  months ;  unless  the  person  bringing  such  incumber- 
ed property  into  any  county  in  this  State,  shall  have  re- 
moved from  another  State;  in  which  case,  one  year  shall 
be  allowed,  for  the  recording  of  any  such  mortgage,  deed 
of  trust  or  other  legal  incumbrance,  after  such  settlement, 
as  aforesaid. — Provided,  that  after  such  record  duly  made, 
the  provisions  herein  shall  cease  to  take  effect." 

The  objection  made  to  the  introduction  of  this  evi- 
dence, is,  that  it  was  admitted  to  record,  without  proof 
of  its  execution  ;  but  it  is  manifest  that  this  act  does  not 
require  proof  of  the  execution,  as  a  condition  of  the  re- 
gistration of  the  instruments  embraced  by  it.  The  act 
presumes  that  to  have  been  done  in  the  county  where 
the  transaction  took  place,  and  before  the  property  was 
removed— and  requires,  upon  its  removal,  that  the  deed 
shall  be  recorded  in  the  county  to  which  the  property  co- 
vered by  the  deed  is  removed;  obviously,  for  the  purpose 
only,  of  giving  notice  of  the  incumbrance. 

What  effect  the  act  in  question  would  have  on  proper- 
ty removed  from  another  State  to  this,  the  property  be- 
ing incumbered  by  an  instrument,  which,  by  the  law  of 
this  State,  is  required  to  be  recorded,  is  not  necessary 
now  to  be  determined. 

The  deed  in  this  case,  is  a  post  nuptial  settlement, 
made  in  pursuance  to  an  ajiti  nuptial  agreement ;  the 
execution  of  which,  had  it  not  been  voluntarily  made, 
a  court  of  Chancery  would  bave  enforced.  Such  an  in- 
strument is  not  within,  either  the  letter  or  spirit  of  the 
terms  "deed  of  trust,  mortgage  or  other  legal  incum- 
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braace,"  as  used  in  the  act  of  eighteen  hundred  and 
twenty-four.  Property  thus  circumstanced,  cannot,  in 
any  sense,  legal  or  popular,  be  said  to  be  incumbered,  as 
that  term  always  implies  previous  ownership,  and  a 
right  to  incumber,  or  subject  property  to  the  payment  of 
a  debt ;  whereas,  in  this  case,  Maguire  never  was  the 
owner  of  the  property — the  instrument  in  question,  be- 
ing merely  evidence  of  the  renunciation,  before  mar- 
riage,  of  his  marital  rights.  There  was,  therefore,  no 
necessity  imposed  by  the  act  of  eighteen  hundred  and 
twenty-four,  to  record  this  deed,  on  the  removal  of  the 
negroes  from  Virginia  to  Mobile. 

The  competency  of  Maguire,  to  testify  as  a  witness  in 
the  cause,  is  resisted  by  the  counsel  for  the  plaintiflF  in 
error,  on  the  ground,  that  it  is  against  public  policy,  to 
permit  a  witness,  circumstanced  as  he  was,  to  testify — 
and  also,  because  he  was  called  as  a  witness,  to  destroy 
a  title  he  had  himself  given. 

The  question,  whether  one,  who  had  signed  an  instru- 
ment of  writing,  or  who  had,  by  his  signature,  given 
currency  to  negotiable  paper,  should  be  afterwards  al- 
lowed to  impeach  it,  has  been  fiercely  contested,  both  in 
England  and  the  United  States.  It  is  not  necessary,  now, 
to  review  the  cases,  but  it  Is  believed,  that  in  England, 
at  this  day,  and  in  most,  if  not  all  the  States  of  the  U- 
nion,  the  objection  is  confined  to  the  interest  of  the  wit- 
ness, in  the  event  of  the  cause.  Such  have  been  the 
decisions  of  this  court.  —  See  Todd  vs.  Stafford— (1 
Stewart,  199)~Kennon  vs.  Jfl'Rae— (2  Porter,  389,)  and 
Carroll  vs.  Meeks— (3  Porter,  226.)  But,  in  truth,  the 
question  does  not  arise  here  :  the  witness  was  not  call- 
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ed  to  impeach  the  deed,  but  to  prove  that  such  a  deed 
once  existed.  Tliis  is  not,  therefore,  a  case  in  which  the 
rule  invoked  by  the  counsel,  could  apply,  even  if  this 
court  were  disposed  to  admit  its  correctness. 

Whether  any  case  can  exist,  in  which  a  witness  may 
be  allowed  to  impeach  a  title  he  has  himself  made,  it  is 
not  necessary  now  to  determine,  as  this  witness  was  not 
called  for  that  purpose,  but  to  prove  a  separate  and  in- 
dependent fact. 

The  contract  between  the  plaintiff  in  error  and  the 
witness,  was  the  hiring  by  the  latter,  to  the  former,  of 
the  slave  in  controversy,  for  a  iimite.d  time.  This  con- 
tract he  was  not  called  on  to  impeach,  or  deny.  It  is 
true,  he  was  called  on  to  testify  as  to  other  facts,  which 
might  assist  in  the  conclusion  of  law,  that  he  had  no  ti- 
tle to  the  property  thus  hired  :  But  such  consequenctfu, 
or  legal  conclusions,  can  have  no  bearing  on  the  rule  of 
evidence,  we  are  now  considering.  The  admission  of 
the  fact,  that  anterior  to  the  hiring,  he  had  executed  a 
deed,  embracing  the  slave  in  question,  the  legal  validity 
of  which  he  denied,  cannot,  in  any  just  sense  be  consi- 
dered as  impeaching  the  contract  of  hiring,  or  denying 
its  validity.  So  far  as  he  was  concerned,  it  was  valid. — 
The  only  question  was,  whether  it  was  binding  on  the 
defendant  in  error.  It  follows  that  the  court  did  not  err, 
in  admitting  the  witness  to  testify. 

We  will  now  proceed  to  examine  the  correctness  of 
the  charges  given  by  the  court,  and  the  refusal  to  charge, 
as  moved  for,  by  the  plaintiff  in  error. 

The  witness,  John  H.  Maguire,  stated  on  his  exa- 
mination, that  about  the  time  of   the  date  of  the  pa- 
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per,  purporting  to  be  a  copy  of  the  deed,  he  did  sign  a 
paper  or  deed  ;  but  that  at  the  time  of  signing  it,  he  did 
not  read  it. — That  about  two  weelcs  before,  he  had  inter- 
married  with  Anne  Maguire,  fornaerly  Anne  Fitzhugh. 
That  just  before  the  marriage,  the  company  having  as- 
sembled, and  the  parties  ready  for  the  ceremony,  the 
plaintifT  below,  called  said  witness  into  an  adjoining 
room,  and  required  of  him  that  lie  would  agre.e  to  exe- 
cute to  her,  a  deed  of  trust  of  his  wife's  property  to  se- 
cure it  against  accident,  which  he  agreed  to,  under  the 
circumstances,  but  which  subject  had  never  before  been 
mentioned  to  him.  He  further  deposed,  that  about  two 
weeks  after  the  marriage,  the  paper  which  he  signed, 
was  presented  to  him,  and  he  signed  it.— That  he  did  not 
read  it,  and  does  not  recollect  if  it  was  read  to  him  or 
not, — ^he  does  not  recollect  that  it  was,  and  believes  that 
It  was  not.— That  if  read  by  the  person  who  drew  it, 
at  all,  he  cannot  say,  whether  for  his  own  benefit,  or  for 
the  benefit  of  the  witnesses.— That  he  had  never  seen  it 
since.— That  he  considered  the  deed  as  improperly  ob- 
tained from  him,  by  the  plaintiff  below,  at  the  time. — 
That  he  cannot  say  whether  the  paper  offered  as  a  copy, 
is  a  copy  or  not— not  knowing  what  the  original  con- 
tained.— That  if  it  be  a  true  copy  of  the  original,  the  o- 
riginal  contains  different  stipulations  from  what  was  a- 
greed  on,  verbally,  before  the  marriage. — That  by  the 
verbal  agreement,  before  the  marriage,  he  agreed  to  con- 
vey the  property,  in  trust,  for  the  use  of  himself,  his  wife 
and  the  issue ;  but  not  as  provided  in  the  paper  now 
produced. — That  he  signed  the  deed  in  the  confidence 
that  the  plaintiff  had  procured  it  to  be  drawn,  as  agreed 
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between  them,  and  did  not  siijjpose  it  was  different — 
that  there  was  no  forjc  or  compulsion  exerted  over  him, 
and  that  if  lie  liad  been  clispo.ied  to  have  read  the  paper, 
he  could  have  done  so— that  there  was  no  misunderstand- 
ing between  him  and  tlie  plaintiff  below,  at  that  time, 
and  no  practice  to  prevent  him  from  knowing  the  con- 
tents of  the  paper— that  none  of  the  property  had  been 
delivered  into  his  possession,  prior  to  the  execution  of  the  . 
paper.  He  afterwards  acknowledged  the  execution  of 
the  deed. 

Upon  this  evidence,  connected  with  the  documentary 
evidence  already  commented  on,  the  court  charged  J^he 
Jury,  that  the  said  deed  was  a  marriage  settlement,  which 
was  a  descriptiv)n  of  deeds  favored  in  law — that  the  ori- 
ginal deed  being  lost,  the  copy  before  them  was  evidence 
of  it,  and  to  be  received  by  them  as  a  true  copy  in  lieu  of 
the  original;  and  that  if  the  original  was  valid,  the  paper 
before  them  was  sufficiently  established  as  a  copy — that 
if  the  original  was  obtained  by  fraud  or  duress,  the  ori- 
ginal would  not  be  valid,  but  that  the  circumstances  detail- 
ed by  the  wUjjcss,  icere  not  sufficient,  in  the  opinion  of  the 
court,  to  invalidate  the  deed  for  fraud.  That  fraud  should 
be  proved  by  facts,  which  would  amount,  in  law,  to  fraud. 
That  the  deed  upon  its  face  was  valid  and  lawful,  and- 
that  unless  fraudulently  obtained,  or  by  duress,  they 
were  bound  to  give  it  effect. 

The  court  further  instructed  the  jury,  that  to  maintain 
the  action,  it  was  not  necessary  that  the  plaintiff  should 
produce  any  evidence  that  Mrs.  Ann  Maguire  had  given 
directions,  in  writing  or  otherwise,  to  the  trustee,  to  main- 
tain it— that  the  title  of  the  plaintiff  could  prevail,  not- 
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withstanding  the  defendant  was  a  hirer  for  valuable  con- 
sideration, without  notice  that  lie  could  have  secured  his 
rights  by  warranty  from  Maguire,  if  he  desired  it,  and 
hired  the  property  at  his  risk,  as  to  the  true  title.  This 
opinion  of  the  court  is  excepted  to,  and  is  assigned  for 
error. 

So  far  as  the  charge  of  the  court  relates  to  the  docu- 
mentary evidence,  it  has  been  already  considered  and 
sustained.  It  remains  to  consider  it  in  reference  to  the 
fraud,  supposed  to  be  established  by  the  evidence  of  Ma- 
guire,  which  will  be  examined  in  two  aspects :  First — 
Whither  the  facts  stated  by  the  witness,  amount  in  law 
to  fraud?  Secondly — Whether  the  terms  in  which  the 
charge  is  conceived,  can  be  sustained  1 

If  a  deed  be  obtained  by  duress,  or  by  false  and  fraud- 
ulent practices,  as,  if  it  be  falsely  read  to  the  party,  or  he 
be  induced  to  execute  it  whilst  in  a  fit  of  drunkenness 
— such  deed  has  no  legal  existence ;  and  though  free  from 
the  vices  just  specified,  it  may  be  so  wholly  false  and 
fraudulent,  as  to  be  void  both  at  law  and  in  equity. — 
But  a  court  of  law  can  hold  no  middle  course,  but  must 
either  give  effect  to,  or  wholly  reject  a  deed — whilst  a 
court  of  equity,  by  reforming  it,  and  making  it  speak 
the  true  intention  of  the  parties,  can  do  exact  justice  be- 
tween them.  A  court  of  law  would  not  be  authorised 
to  reject  a  deed,  because  it  was  obtained  under  suspicious 
circumstances ;  especially,  in  a  case  where  the  deed  was 
admitted  in  the  main  to  be  just,  and  the  improper  stipu- 
lations were  not  obtained  or  inserted  by  covin  or  circum- 
vention, and  could  have  been  prevented  by  the  exercise 
of  ordinary  diligence ;  for  it  is  as  true  that  the  law  seeks 
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to  do  exact  justice  between  man  and  man,  as  that  it  ab- 
hors fraud.  In  such  a  case,  to  permit  a  man  to  vacate 
the  deed  entirely,  would  be  to  enable  him  to  profit  by 
his  own  negligence. 

This  doctrine  is  illustrated  by  the  language  of  Judge 
Roane,  in  the  case  of  Taylor  vs.  King,  6  Munf.  Rep.  366. 
In  that  case,  Taylor  had  colluded  with  others  to  purchase 
a  tract  of  land  at  a  trust  sale,  at  an  under  value,  and  did 
purchase  it  at  less  than  one-sixth  of  its  value,  and  obtain- 
ed a  deed  therefor  from  the  trustee.  He  afterwards 
brought  an  action  of  ejectment  for  the  land.  The  jury 
rendered  a  special  verdict,  finding  these  facts,  and,  the 
court  rendered  judgment  for  the  defendant.  On  an  ap- 
peal by  Taylor,  the  Court  of  Appeals  of  Virginia  hold  this 
language : 

"The  jury  found  a  special  verdict,  detailing  certain 
acts  committed  by  the  appellant  at  the  time  of  the  sale, 
which  are  fraudulent  as  to  the  defendant;  and  they  also 

find  them  to  be  fraudulent.     These  facts  tended  to  pre- 

• 

vent  competition  at  the  sale,  by  means  of  which  it  is  also 
found  the  appellant  got  the  land  for  about  one  seventh 
of  its  value.  There  is  no  doubt  but  that  in  a  court  of 
equity,  these  facts  would  vacate  the  sale,  and  the  defen- 
dant be  deemed  to  hold  the  land  subject  lo  the  trust ; 
nor  is  there  any  doubt  but  that  in  a  court  of  law,  a  fraud 
may  be  given  in  evidence  to  vacate  a  deed,  if  that  fraud 
relates  to  the  execution  of  the  instrument:  as  if  it  be 

w 

misread  to  the  party,  or  his  signature  be  obtained  to  an 
instrument  which  he  did  not  intend  to  sign.  It  would 
be  too  much,  however,  to  vacate  a  bond  at  law,  because 
a  party  was  imposed  on  in  a  settlement  of  accounts. 
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which  preceded  its  execution,  or  a  bond  or  deed,  which 
was  founded  on  a  false  or  fraudulent  statement  of  facts." 
Many  cases  are  cited  in  support  of  the  position,  to  which 
may  be  added  the  case  of  Watt  vs.  Grove,  2  Schoule  ^ 
Lefroy,  501,  and  Boyd  vs.  Dunlap,  1  Johns.  Ch.  R.  478. 

Now,  in  this  case,  the  witness  expressly  admits  that 
there  was  no  practice  resorted  to,  to  prevent  him  from 
knowing  the  contents  of  the  deed.  He  is  not  certain 
whethe*  it  was  read  to  him  or  not,  but  that  he  could 
have  read  it,  ff  he  had  thought  proper  to  do  so,  but  that 
he  signed  it  without  examining  it:  he  afterwards  ac- 
knowledged it  to  be  recorded.  It  would  seem  impossible 
to  maintain  that  tiiere  was  any  fraud  in  the  execution 
of  this  paper— nor  is  that  contended— but  it  is  insisted, 
that  as  the  terms  of  the  deed  are  not  the  same  as  those 
verbally  agreed  on  before  the  marriage,  and  as  if  was 
signed  in  the  confidence  that  the  deed  corresponded  with 
the  verbal  agreement,  that  it  amounts  to  fraud,  and  va- 
cates the  deed. 

Prom  the  testimony  of  the  witness,  it  appears  that  the 
ante-nuptial  agreement  was,  that  the  property  of  the 
young  lady  was  to  be  conveyed  in  trust  for  the  use  of 
the  husband  and  wife,  and  the  issue.  From  an  inspec* 
tion  of  the  instrument,  it  appears  that  the  property  was 
conveyed  in  trust  for  the  separate  use  of  the  wife,  with 
a  power  of  appointment  after  her  death ;  and  if  she  fail- 
ed to  execute  such  power,  the  property  to  pass  to  her 
right  heirs. 

If  this  were  a  proceeding  in  chancery  by  the  husband, 
to  reform  the  deed  of  settlement,  so  as  to  give  him  the 
Joint  use  of  the  property  during  his  life,  it  would  be,  to 
9P  9 
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Bay  the  least,  exceedingly  difficult,  on  this  proof,  to  decree 
ia  his  favor.  It  would  be  entirely  consistent  with  this 
proof,  that  the  mother  of  the  young  lady  understood  the 
ante-nuptial  agreement  to  be  as  set  forth  in  the  deed  af- 
terwards executed,  and  that  if  she  had  not  so  understood 
it,  the  marriage  would  not  have  taken  place.  It  is  not 
stated  that  any  representations  were  made  at  the  execu- 
tion of  the  deed,  of  its  contents,  or  of  the  terms  of  the 
ante-nuptial  agreement ;  and  it  is  not,  perhaps,  too  much 
to  say,  that  such  supine  negligence  on  the  part  of  the 
husband,  in  signing  an  Instrument,  the  contents  of  which 
he  did  not  know,  or  seek  to  know,  must  be  considered 
as  equivalent  to  giving  the  mother  a  carte  blanche^  as  to 
the  terms  of  the  marriage  settlement. 

This  view  of  the  case,  is  taken  to  place  in  a  strong 
point  of  light,  the  great  injustice  which  would  flow  from 
declaring  the  deed  void  in  law,  —  the  consequence  of 
which  would  be,  that  though  the  witness  admits,  that  by 
the  ante-nuptial  agreement,  he  was  to  have  only  a  qual- 
ified interest  in  the  property  of  his  wife— that  his  own 
neglect,  in  not  inspecting  the  deed,  or  enquiring  into  its 
contents,  previous  to  its  execution,  is  to  be  the  means  of 
vesting  him  with  the  absolute  title.  We  are  therefore 
clear,  that  both  on  principle  and  authority,  the  facts  sta- 
ted by  the  witness  did  not  constitute  fraud,  so  as  to  va- 
cate the  deed  in  a  court  of  law. 

Was  it  error  in  the  court  so  to  instruct  the  jury  ?  The 
argument  of  counsel  is,  that  in  so  doing,  the  court  usurped 
the  province  of  the  jury. 

The  trial  by  jury  is  the  most  cherished,  if  not  the  most 
'  valuable  institution,  we  have  derived  from  our  Saxon  an- 
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cestors ;  and  it  is  important,  therefore,  that  it  should  not 
be  impaired.  But  to  render  it  valuable  in  practice,  it  is 
equally  as  important  that  it  should  be  confined  within 
its  appropriate  limits— the  ascertainment  of  facts — and 
that  the  jury  be  not  suffered  to  do  that  which  they  are 
unfit  for — expound  the  law.  In  the  great  majority  of 
cases  tried  in  court,  it  requires  the  united  agency  of  the 
court  and  jury  to  attain  a  result,  the  facts  being  contro- 
verted between  the  parties.  In  such  a  state  of  case,  the 
court  can  only  state  the  law  hypothetically,  in  the  event 
the  jury  attain  a  certain  conclusion.  But  it  is  not  only 
not  erroneous,  but  peculiarly  proper,  that  the  court  should 
charge  directly  upon  the  facts,  and  give  the  law  of  the 
case,  where  the  facts  are  not  controverted,  instead  of  put- 
ting a  hypothetical  case,  and  thereby  embarrass  the  jury, 
by  implying  a  doubt  about  that  which  had  not  been  dis- 
puted. 

Fraud  is  a  question  of  law— though,  as  has  been  ob-\ 
served,  from  the  manner  in  which  cases  are  usually  pre- ' 
sented  incourt,  it  must,  in  general,  be  left  to  the  jury  to 
determine.  But,  when  the  facts  are  clear  and  undispu- 
ted, the  question  of  fraud,  or  not,  is  a  pure  question  of 
law.  Thus,  Lord  Mansfield,  in  the  case  of  Bright,  ex'or, 
vs.  Eynon,  1  Burrows,  395,  says,  "  what  circumstances 
and  facts  amount  to  such  fraud  and  covin,  is  always  a 
question  of  law."  So,  in  the  case  of  Sturtevant  vs.  Bul- 
lard,  9  Johns.  R.  337,  the  law  is  thus  stated :  "  Fraud  is 
a  question  of  law,  especially  where  there  is  no  dispute 
about  facts:  it  is  the  judgment  of  law  on  facts  and  in- 
tents." 

Those  authorities  are  conclusive  to  show,  that  the  court 
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did  not  err  in  the  charge.  Tlicre  was  no  controversy 
about  facts — the  question  was  as  to  their  legal  effect. 
The  deed,  on  its  face,  was  fair:  it  was  of  a  class  of  in- 
struments highly  favored  in  law.  It  was  not  pretended 
that  the  deed  was  obtained  by  duress.  The  only  cir- 
cumstance by  which  it  could  be  impugned,  was  the  tes- 
timony of  Maguire;  and  i^.  is  inconceivable  how  the 
pjaintiff  in  error  could  be  injured  by  the  ct»urt  assuming 
that  testimony  as  true,  and  charging  as  to  its  legal  ef- 
fect: if  an  error  at  all,  it  was  in  his  favor,  as  the  jury 
might  have  disbelieved  Maguire,  and  then  the  deed  would 
have  stood  uncontradicted. 

This  principle  has,  in  effect,  been  determined  by  this 
court  in  Pope's  adm'r  vs.  Robinson,  1  Stewart,  415.  It 
was  there  held,  that  it  was  not  error  to  charge  the  jury, 
"that  if  they  believed  the  evidence  offered  by  the  plain- 
tiff, it  sustained  his  declaration."  In  that  case,  the  court 
charged  on  the  legal  effect  of  testimony,  if  believed  by 
them — in  this,  on  the  legal  effect  of  testimony  not  contro- 
verted. 

By  the  deed,  the  legal  title  to  (he  property  was  vested 
in  the  defendant  in  error— all  the  other  parties  to  the 
deed  took  mere  equities  under  it :  the  action  was,  there- 
fore, properly  brought  by  her.  Nor  was  It  necessary 
that  she  should  have  been  required  to  sue  by  the  cestui 
que  trusf,  Mri.  Anne  Maguire.  The  clause  in  the  deed 
which  requires  the  trustee  "  to  sell  or  dispose  of  the  pro- 
perty, or  the  proceeds  thereof,  as  Mrs.  Anne  Maguire  may 
ia  writing  direct,"  does  not  apply  to  the  pursuit  of  the 
property  by  suit.  The  law  casts  upon  her,  as  trustee, 
tjtie  duty  of  preserving  the  property,  and  of  course  invests 
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her  with  power  to  use  the  means  necessary  to  accom- 
plish the  object. 

The  deed  being  thus  ascertained  to  be  valid,  the  plain- 
tiflf  in  error,  who  was  a  hirer  of  the  slave  in  controversy, 
from  Maguire,  cannot  be  in  any  better  situation  than  he 
is;  and  unless  Maguire  had  authority  from  the  defendant 
in  error  to  make  such  hiring,  he -could  convey  no  title. 
Such  authority,  it  was  contended  by  the  court  below, 
was  contained  in  a  letter  from  the  defendant  in  error  to 
Maguire,  which  was  read  in  evidence;  and  the  court 
were  aslced  to  instruct  the  jury,  "  that  if  they  believed 
the  slave  had  been  placed  in  the  possession  of  Maguire 
by  the  plaintiff,  to  be  used  and  hired  by  him,  and  that 
she  had  hired  said  slave  to  the  defendant  for  value,  and 
If  the  defendant  had  no  notice  of  the  plaintiff's  title,  and 
his  time  of  hiring  had  not  expired  when  the  suit  was 
brought— and  if  the  plaintiff  had  given  her  assent  to  the 
said  hiring,  l^nowing  the  said  slave  was  so  hired,  that 
the  plaintiff  could  not  maintain  the  action.  This  the 
court  refused — and  charged  the  jury,  that  if  they  found 
from  the  evidence,  that  Maguire  was  the  agent  of  the 
plaintiff,  and  had  hired  the  said  slave  in  pursuance  of 
his  authority  as  such,  and  had  acted  within  the  powers 
given  him  for  that  purpose,  then  it  would  be  binding  on 
the  plaintiff— that  the  Jury  ought  to  be  satisfied  from  the 
evidence,  that  Maguire  was  the  plaintiff's  agent,  and  that 
it  did  not  follow,  from  the  fact  of  the  permission  to  the 
parties  to  bring  the  negroes  to  this  country— and  if  it 
was  to  be  inferred  from  the  letter  of  the  plaintiff  in  evi- 
dence, that  the  jury  would  consider  from  the  date  of  that 
letter,  and  its  terms,  whether  it  was  applicable  to  this 
hiring," 
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The  charge,  as  askei  for,  must  be  considered  entire; 
and  if  any  material  portion  of  it  was  abstract,  or  not 
warranted  by  the  testimony,  the  court  was  right  in  re- 
jecting it  altogether.  The  court  are  asked  to  charge  the 
jury,  "that  if  the  plaintiff  had  given  her  assent  to  the 
said  hiring,  knowing  the  said  slave  to  be  so  hired,  that 
the  action  could  not  be  maintained."  Now,  there  is  no 
evidence  warranting  this  charge.  The  evidence  which 
appears  to  have  been  relied  on  for  that  purpose,  is  a  pas- 
sage in  a  letter  written  by  the  defendant  in  error,  to 
Maguire,  the  eighth  of  April,  eighteen  hundred  and  thir- 
ty-four— his  wife  and  himself  being  then  resident  in  Mo- 
bile— and  urging  them  to  return  to  Virginia  to  live.  It 
reads  thus :  "  I  am  sure  she  (Mrs.  Maguire,)  would  be 
happier  with  her  relations,  and  you  would  be  near.  You 
have  also  property  here,  and  if  your  negroes  are  hired  tmt, 
which  I  presume  they  are,  as  you  are  not  farming,  they 
can  return  when  the  time  expires  for  which  they  are 
hired." 

It  would  be  doing  some  violence  to  the  language,  to 
construe  this  into  an  assent  to  any  hiring — for  she  profes- 
ses ignorance,  as  to  his  movements.  But,  at  least,  it  can- 
not, by  any  fair  construction,  be  considered  as  an  assent 
to  a  hiring,  made  in  J\lay,  eighteen  liundred  and  thirty- 
five,  of  which,  it  does  not  appear,  the  defendant  in  error 
had  any  knowledge :  for  this  reason,  therefore,  if  for  no  o- 
ther.  the  court  were  right,  in  refusing  the  charge  asked  for* 

The  charge,  as  given,  was  strictly  correct.  As  Maguire 
had  no  title  to  the  property,  he  could  convey  no  right  to 
it,  but  as  the  agent  of  the  defendant  in  error.  There 
was  no  proof  of  agency,  further  than  it  might  be  infer- 
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*  red,  from  the  permission  to  the  young  poeple,  to  bring 
the  negroes  with  them  to  Mobile.  As  it  must  be  presu^ 
med,  they  were  sent  to  assist  in  supporting  the  family, 
such  permission  would  have,  prima  facie,  authorised  a 
hiring,  as  one  mean  of  supporting  the  family,  whilst 
Maguire  and  his  wife  -lived  together,  in  Mobile.  But 
this  implied  agency  must  certainly  cease,  with  the  state 
of  things  which  created  it. 

It  appears,  from  the  evidence,  that  Maguire  and  hi» 
wife,  returned  to  Virginia,  in  November,  eighteen  hun- 
dred and  thirty-four. — That  a  disagreement  toolc  place^ 
in  February,  eighteen  hundred  •  and  thirty -five,  since 
which  time  they  have  not  lived  together ;  and  that  a 
complete  alienation  has,  since  then,  taken  place. 

This  total  change  of  the  situation  of  the  parties,  must 
be  considered  as,  in  law,  putting  an  end  to  the  implied 
agency,  in  Maguire,  to  obtain  a  fund  for  the  support  of 
the  family,  by  the  labor  of  the  slaves.  Can  it,  indeed, 
be  seriously  contended,  that  sending  the  negroes  to  Mo- 
bile, with  the  new  married  couple,  in  January,  eighteea 
hundred  and  thirty-four,  is  evidence  of  an  agency  or  au- 
thority to  hire  out  the  negroes,  in  May,  eighteen  hundred 
and  thirty-five,  after  a  separation  had  taken  place,  and 
after  the  defendant  in  error  had  urged  the  return  of  the 
parties,  with  the  negroes,  to  Virginia  ? 

The  refusal  of  the  court,  to  charge  the  jury  that  the 
recording  of  the  deed,  in  Alabama,  was  unauthorised, 
and  void,  was  erroneous ;  but,  as  has  been  already  shewn, 
it  was  an  error,  which  could  not  by  possibility,  injure 
the  defendant  in  error. 

This  case  has  been  examined  elaborately,  and  at  some 
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length— not  only  because  of  the  importance  of  the  prin-  ' 
ciples  involved  in  it,  but  also,  because  it  was  ably  and 
earnestly  argued  on  both  sides.     The  result  of  our  exa- 
mination is,  that  there  is  no  error  in  the  record — and  the 
judgment  must  be  affirmed. 

GOLDTHWAITE,  J.,  not  sitting. 


SMOOT  VS.  FITZHUGH. 

1.  The  purchaser  and  hirer  of  a  slave,  acquire  titles,  difiering 
only  in  degree—and  the  same  general  principles  govern  both* 

2.  The  purchaser  of  a  slave,  stands  in  no  better  situation,  in  re- 
gard to  the  title,  than  the  party  from  whom  he  purchased. 

3.  The  printed  statutes  of  any  of  the  States  of  the  Union,  pur- 
porting to  have  been  published  by  authority  of  the  Statej  are 
to  be  received  as  evidence  of  the  public  acts  of  such  State. 

4.  A  copy  deed,  duly  certified,  is  evidence  of  the  contents  of  the 
original— and  it  is  no  cause  of  complaint,  that  the  question 
was  submitted  to  a  jury,  and  not  decided  by  the  court. 

6.  The  law  does  not  require  a  marriage  settlement  to  be  i*ecorded 
—and  it  will  not  avail  a  party,  who  has  purchased  property  of 
a  vendor  who  had  no  title,  that  he  had  no  notice  of  the  deed 
of  settlement.       ^    * 

Error  to  the  Circuit  court  of  Mobile. 
Detinue  for  a  slave— tried  by  Pickens,  J.     Verdict  and 
Judgment  for  jplaintiff. 
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This  case  is,  in  most  of  its  features,  tlie  same  as  the 
case  of  Swift  vs.  Fitzhugh,  previously  decided — except 
that  in  this  case,  the  slaves  sued  for  were  purchased  bjr 
the  plaintiflF  in  error,  of  John  H.  Maguire,  on  the  four- 
teenth of  February,  eighteen  hundred  and  thirty-four. 
In  this  case  also,  in  addition  to  the  evidence  produced  in 
the  court  below,  by  the  defendant  in  error,  in  the  case 
of  Swift  vs.  Fitzhugh,  the  defendant  in  error  proved  hf 
a  witness,  that  he  had  read  the  original  deed,  and  that 
the  copy  certified  from  the  State  of  Virginia,  was  a  true 
copy  of  the  original.  The  defendant,  also,  in  addition 
to  the  copy  of  the  Virginia  statute,  produced,  in  the  a- 
bove  cited  case  of  Swift  vs.  Fitzhugh,  read  tlie  same  act| 
from  the  Revised  Code  of  the  State  of  Virginia.  It  was 
also  proved,  that  the  deed  of  marriage  settlement  was 
not  recorded,  in  Mobile,  until  the  seventeenth  of  Febru- 
ary, eighteen  hundred  and  thirty-four. 

In  addition  to  the  charges  given  by  the  court  in  the 
said  case,  of  Swift  vs.  Fitzhugh,  the  court  was,  in  this 
case,  asked  to  charge  the  jury,  that  if  they  believed  the 
deed  of  settlement  was  not  duly  recorded  in  Mobile  coun- 
ty,  until  aft6r  the  negroes  had  been  twelve  months  in 
the  county,  and  that  Smoot  had  no  notice  of  the  deed, 
when  he  purchased,  he  would  be  entitled  to  hold  the 
negroes,  a^gainst  the  plaintiff, — which  charge  the  court 
refused  to  give ;  but  charged  the  jury,  that  the  statute  of. 
this  State,  (Sec.  4,  Aik.  Dig.  £07.)  did  not  apply  to  this 
case.  That  the  defendant,  notwithstanding  he  may 
have  purchased  the  ncgroeS;  without  notice,  and  the  deed 
might  not  have  been  recorded  in  this  State,  for  more  than 
twelve  months  after  the  negroes  were  brought  to  the 
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state,  would  not  be  entitled  to  hold,  against  the  plaintiff. 
In  this  case,  also,  the  court  did  not  pass  on  the  correct- 
ness of  the  copy  produced  in  evidence,  but  referred  the 
decision  of  that  question  to  the  Jury. 

Stewart,  for  plaintiff  in  error — 
Campbell,  contra. 

ORMOND,  J.— The  principles  decided  in  the  case  of 
Swift  vs.  Fitzhugh,  at  the  present  term,  are  decisive  of 
this  case. 

The  plaintiff  in  this  case,  is  a  purchaser  of  the  slaves 
in  controversy;  in  that,  he  was  a  hirer ;  but  as  both  are 
legal  titles,  differing  only  in  degree,  the  same  principles 
must  govern  both.  The  quantity  of  the  interest  cannot 
enter  into  the  decision  of  the  question.  In  both  cases 
the  parties  must  derive  tlieir  title  through  John  H.  Ma- 
gaire,  and  can  not  be  in  a  better  situation  than  he  would 
be,  were  he  the  person  asserting  title. 

The  reading  to  the  jury,  the  act  of  the  Virginia  Le- 
gislature, from  the  Revised  Code,  to  the  same  effect  as 
the  duly  certified  copy  of  the  same  act,  which  was  also 
in  evidence,  was  merely  cumulative,  as  this  court,  in  the 
case  of  Cox  and  Cox  vs.  Robertson— (2  Stew.  &  Porter, 
91,)  determined,  <<  that  the  printed  statutes  of  any  of  the 
States  of  the  Union,  purporting  to  have  been  published 
by  authority  of  the  State,  (which  is  the  fact  in  this  in- 
stance,) are  to  be  received  as  evidence,  here,  of  the  pub- 
lic acts  of  such  State." 

The  same  remarks  apply  to  the  proof,  by  the  witness 
introduced,  that  he  had  compared  the  copy  of  the  mar- 
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riage  settlement,  with  the  original,  and  that  it  was  a 
true  copy.  The  copy  certified  under  the  act  of  congress, 
with  the  certificate  annexed,  was  proof  of  the  contents 
of  the  original:  and  the  effect  of  this  proof  is  not  im- 
paired by  the  introduction  of  other  evidence,  of  the  same 
fact,  of  equal  or  inferior  grade. 

The  court  would  have  been  authorised  to  instruct  the 
Jury,  that  the  copy,  certified  as  it  was,  was  evidence  of 
the  contents  of  the  or'ginal,  and  it  certainly  was  not  an 
error,  of  which  the  plaintiff  in  error  can  complain,  that 
the  fact  was  le#for  the  decision  of  the  jury. 

The  charge  of  the  court,  that' the  law  did  not  require 
the  marriage  settlement  to  be  recorded,  is  correct,  as  is 
shewnin  the  case  of  Swift  vs.  Fitzhugh:  nor  will  it  a- 
vail  the  plaintiff  in  error,  that  he  had  no  notice  of  the 
deed  of  settlement. 

The  judgment  of  the  court  below  is  affirmed. 


GOLDTHWAITE,  J,  not  sitting. 
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RANDOLPH   VS.   PARISH. 

1.  Where- the  drawer  of  a  bill  of  exchange  suffers  judgment  by 
default,  there  is  no  necessity  for  submitting  the  case  to  a  jury 
to  assess  damages. 

9«  The  judgment  is  an  admission,  that  the  steps  necessary  to  fix 
his  hability,  have  all  been  taken,  and  that  he  is  chargable  for 
the  amount  of  the  bill. 

3.  The  holder  of  a  bill  of  exchange,  drawn  a^  accepted  by  the 
same  person,  may  treat  the  bill  as  a  promis^y  note,  and  thus 
bring  an  action  on  it. 

4.  It  is  not  necessary  to  constitute  a  bill,  that  there  be  three  dis- 
tinct parties ;  a  party  may  draw  on  himself,  payable  to  his 
own  order,  and  such  a  paper,  wlien  negotiated,  will  be  a  bill, 
in  the  hands  of  an  indorsee. 

6.  Where  a  party  draws  a  bill  on  himself,  payable  at  the  same 
place,  he  is  liable  for  damages,  if  the  bill  be  dishonored. 

Error  to  Tuscaloosa  Circuit  court. 

Assumpsit  on  a  bill  of  exchange, — tried  before  Chap- 
mctH^  J. 

The  defendant  in  error  declared  against  the  plaintiff, 
in  the  Circuit  court  of  Tuscaloosa,  as  the  drawer  of  a  bill 
of  exchange,  of  which  he  was  also  the  draicee  and  acceptor. 
Judgment  final  was  rendered  by  default,  and  the  plain- 
tiff having  brought  the  chase  here  by  writ  of  error,  as- 
signed— 

1.  That  the  judgment  was  rendered  without  the  in- 
tervention of  a  jury  to  assess  the  damages. 

2.  That  the  judgment  is  for  the  recovery  of  a  sum  of 
money,  larger  than  the  record  shows  the  plaintiff  to  be 
liable  for. 
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Porter^  for  the  plaintiff  in  error. 
PhelaUy  contra. 

Phelan,  for  the  defendant  in  error,  contended  that 

1.  Our  statute  manifestly  authorised  this  proceeding — 
(Alk.  Dig.  269,  s.  62.) 

2.  It  was,  so  far  as  he  was  informed,  the  established 
practice;  and  even  if  we  had  no  statute  on  the  subject, 
the  rule  which  had  been  establislied,  and  the  practice 
which  obtained  in  tlic  English  courts,  in  similar  cases, 
would  Justify  and  sustain  the  practice  here.  For  the  na- 
ture and  extent  of  the  rule  and  practice  in  the  King's 
Bench  and  Common  Pleas,  see  Chitty  on  Bills,  381  to 
384. 

Ttie  note  of  the  American  Editor,  (p.  383,)  says  this  is 
the  settled  practice  in  tlie  courts  of  the  United  States,  in 
all  cases  where  the  sum  is  certain,  or  may  be  made  cer- 
tain by  computation. 

On  this  subject,  see  further,  4  Petersdorff,  530,  531, 
laying  down  the  rule,  *•  that  after  judgment  by  default 
in  or  on  a  bill  in  K.  B.  or  C.  P.,  or  on  a  noie,  the  courts 
would  refer  it  to  the  master  or  prothonotary,  to  ascertain 
what  was  due  for  principal,  interest,  damages  and  costs." 

Upon  calculation,  the  court  would  find  the  judgment 
was  for  too  little,  rather  than  too  much. 

COLLIER,  C.  J.— 1.  In  regard  to  the  first  question— in 
the  case  of  Malone  &  Co.  vs.  Hathaway,  (3  Stew.  R.  29,) 
it  was  decided,  that  where  the  indorser  of  a  promissory 
note  suffered  a  judgment  by  default,  there  was  no  neces- 
sity for  submitting  the  case  to  a  jury  to  assess  damages. 
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That  the  judgment  was  an  admission,  that  the  steps  ne- 
cessary to  fix  his  liability,  had  all  been  taken,  and  that 
he  was  chargable  for  the  amount  of  the  note.  The  prac- 
tice, as  settled  by  the  case  cited,  is  coeval  with  the  statute 
on  which  it  is  founded,  and,  we  think,  fully  authorised 
by  it. 

•  2.  It  was  competent  for  the  defendant,  had  he  thought 
proper,  to  have  treated  the  bill  as  a  promissory  note  (in 
legal  operation,)  against  the  plaintiff,  and  thus  to  have 
sued  it— (Roach  vs.  Ostler,  1  Blan.  &  Ry.  120;  Chitty  on 
Bills,  8  Amer.  (from  8  Eo^^  Ed.)  28 )  Yet,  he  was  not 
obliged  thus  to  consider  it ;  for  it  has  been  long  settled, 
that  it  is  not  necessary  to  constitute  a  bill,  that  there 
should  be  three  distinct  parties.  There  are  sometimes 
only  two,  as,  where  a  party  draws  on  another,  payable 
to  his  own  order, -—and  it  has  been  said,  that  a  party  may 
draw  on  himself,  payable  to  his  own  order, — and  such  a 
paper,  when  negotiated,  will  be  a  bill,  in  the  hands  of 
an  indorsee — (8  Chitty  on  Bills,  28— and  cases  there  ci- 
ted.) Among  commercial  men,  it  is  not  unusual  for  them 
to  be  concerned  in  mercantile  establishments,  at  different 
places,  at  the  same  time,  and  for  the  house  at  one  place, 
to  draw  on  the  house  at  the  other,  and  if  a  bill  drawn 
under  such  circumstances  is  dishonored,  it  never  has  been 
questioned  but  the  drawers  were  liable  to  damages,  and 
we  think  cannot  be,  upon  any  just  principles  of  reason- 
ing or  analogy.  Now,  if  a  drawer  is  chargable  with 
damages,  who  draws  his  bill  on  himself,  payable  at 
some  other  place  than  that  in  which  it  is  negotiated,  we 
cannot  conceive  why  a  different  rule  should  be  adopted, 
where  it  is  payable  at  the  same. place.     In  our  opinion, 
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the  law  furnishes  no  warrant  for  the  distinction :  in  both 
instances,  the  holder  of  the  bill  may  treat  him  as  a 
drawer. 

We  have  looked  into  the  judgment,  with  the  view  to 
ascertain  whether  it  exceeds  the  amount  of  the  bill,  dam- 
ages and  interest,  and  find  that  it  actually  falls  short  of 
the  aggregate  of  these  several  items.  There  is,  then,  no 
error  in  the  record— and  the  judgment  is  affirmed. 


LEVERT,    et  al.  VS,   REDWOOD. 

1.  Where  a  mortgage  is  given,  to  secure  the  payment  of  four 
several  promissory  notes,  and  a  bill  of  foreclosure  is  filed  by 
the  mortgagee,  which  states  that  the  three  notes  lajst  due  re- 
main unpaid,  and  no  mention  is  further  made  of  the  note  which 
arrived  first  at  maturity — Chancery  will  infer  that  it  was  paid 
before  the  filing  of  the  bill. 

2.  If  #therwise,  and  the  note  belongs  to  some  other  person,  than 
the^complainant,  at  the  time  of  filing  the  bill,  and  such  a  cir- 
comstance  is  esteemed  important  to  the  defendant ;  it  is  his 
duty  to  present  the  matter,  in  his  answer; — ^such  an  allega- 
tion in  the  complainant's  bill,  is  wholly  unnecessry. 

3.  And  where  one  of  the  notes  is  not  due  at  the  hearing  of  the 
case,  and  the  bill  is  tJiken  pro  confesso,  Chancery  wnl  order 
so  much  of  the  mortgaged  premises  to  be  sold,  as  will  be  suf- 
ficient to  pay  off  the  notes  that  are  past  due,  together  with  the 
interest  and  costs ;  and  the  decree  will  stand  as  security  for 
payment  of  the  amount  not  yet  due,  with  leave  to  the  mort- 
gagee, to  obtain  an  order  for  the  sale  of  the  morgaged  premi- 
ses, when  the  remaining  note  reaches  maturity. 

4.  The  practice  of  the  court  of  Chancery  in  this  State,  prescribes 
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no  particular  form  of  suhpoana  ad  respondendum  ;  it  is  suf- 
ficient, if  the  party  on  whom  it  is  served,  is  informed  by  it, 
that  a  suit  is  instituted  against  him,  and  that  a  copy  of  the  bill 
exhibited,  is  furnished  to  him  at  the  time  of  the  service. 

5.  Where  a  decree  is  made,  more  than  thirty  days  after  service 
of  the  subpoena,  with  a  copy  of  the  bill,  on  the  defendant ; 
there  is  no  error,  so  far  as  reference  is  had  to  the  time  of  ma- 
king the  decree. 

6.  Courts  of  Chancery  possess  the  power  to  examine  witnesses, 
viva  voce,  for  the  purpose  of  proving  written  instruments,  and 
the  Chancellor  may  state  what  the  evidence  of  the  witnesses 
so  examined,  is. 

7. "Such  written  instruments  need  not  be  set  out  in  the  record 
and  decree  in  hcBc  verba. 

8.  It  seems,  that  the  same  degree  of  proof  is  not  required  to  sup- 
port a  decree  pro  confesso,  as  in  other  cases. 

9.  A  reference  to  the  master  will  not  authorise  a  report  by  him 
more  extensive  than  the  allegations  and  proofs  warrant;  and 
a  report  which  is  erroneous  on  its  face,  may  be  inquired  into, 
without  any  exception  taken. 

lO.Where  the  evidence,  which  is  relied  on  to  support  the  allega- 
tions of  a  bill,  is  all  written,  and  a  decree  can  be  rendered  on 
its  production,  without  difficulty, — a  reference  to  the  master 
is  unnecessary. 

Error  to  the  Circuit  court  of  Mobile,  exercising  Chan- 
cery jurisdiction. 

Bill  of  foreclosure,  tried  by  Harris^  J. 

This  was  a  bill  in  equity,  exhibited  by  Richard  H/ 
Redwood,  in  the  Circuit  court  of  Mobile  county,  against 
Henry  S.  Levert,  Samuel  A.  Roberts,  John  Mayrant,  jr. 
and  John  W,  Freeman.  It  set  forth  an  indenture  of 
mortgage,  executed  to  secure  the  payment  of  certain 
promissory  notes,  therein  described. 
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The  mortgage  bore  date,  (as  alleged  by  the  bill)  the 
twenty-fifth  September,  eighteen  hundred  and  thirty- 
five,  and  was  admitted  to  record,  and  duly  recorded,  in 
the  office  of  the  clerk  of  the  County  court  of  Mobile 
county,  in  which  county  the  land  is  situate.  The  notes 
intended  to  be  secured  were  four  in  number,  all  drawn 
by  Levert,  payable  to  his  own  order,  and  by  him  indors* 
ed,  negotiable  and  payable  at  the  Branch  of  tlie  Bank 
of  the  State  of  Alabama  at  Mobile, — all  bearing  even 
date  with  the  Indenture  of  mortgage— due  ai  the  times, 
and  for  the  amounts  which  follow  : 

The  first,  due  the  18th  May,  1836,  for  $641  08 
Second,  «      "    18th   "       1837,   «      683  95 
Third,    «      "    18th   «       1838,   «      726  83 
Fourth,  «      "    18th   «       1839,   "      760  70 
The  bill  charged  a  default  in  the  payment  of  the  se- 
cond note,  whereby  the  mortgage  became  absolute ;  and 
alleged,  that  Levert,  after  the  execution  of  the  indenture 
of  mortgage,  conveyed  the  premises  covered  by  it,  to  Ro- 
berts, who  afterwards  conveyed  a  part  of  the  same  to 
Mayrant,  Jr.,  who  afterwards  conveyed  to  Freeman. — 
The  bill  prayed  that  an  account  might  be  taken  of  what 
was  due  to  the  complainant —a  decree  that  it  might  be 
paid  to  him,  or  the  defendants  forever  barred,  and  foreclo- 
aed  of  all  equity  of  redemption,— and  that  a  sale  of  the  pre-^ 
mises  mortgaged,  might  be  made  to  satisfy  the  sum  as- 
certained to  be  due— and  concluded  with  the  usual  pray- 
er, for  general  relief. 

The  bill  was  filed  on  the  thirty-first  October,  eighteen 
hundred  and  thirty-seven,  and  on  the  same  day,  a  writ 
of  subpoena  issued,  directed  to  Levert,  Roberts  and  May- 
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rant,  commanding  them  to  appear  at  the  then  next  t^rm 
of  the  Circuit  court  of  Mobile  county,  and  answer  a  bill 
of  complaint  filed  against  them,  by  Richard  H.  Redwood, 
"  a  popy  of  which  bill,"  the  subpoena  informed  them, 
"would  be  furnished  by  the  sheriflf."  This  subpoena 
was  returned  executed,  on  the  first  of  November,  eigh- 
teen hundred  and  thirty-severl,  on  Levert,  by  leaving  a 
copy  of  the  bill,  as  furnished  by  the  clerk,  and  also  a 
copy  of  the  subpoena :  the  other  defendants  not  found* 

At  the  term  of  the  Circuit  court,  next  after  the  bill 
was  filed,  an  alias  subpoena  was  ordered  against  Roberts 
and  Mayrant  and  Levert,  to  answer  in  thirty  days,  or 
the  bill  to  be  taken  pro  confesso. 

On  the  twenty-fifth  January,  eighteen  hundred  and 
thirty-eight,  a  subpoena  was  issued,  directed  to  Roberts 
and  Mayrant,  containing  a  similar  recital  as  in  the  pre- 
vious subpoena,  that  the  bill  was  filed  by  Redwood  a 
gainst  ^Acw— omitting  any  mention  of  Levert  or  Free- 
man ;  but  informing  them,  that  a  copy  of  the  bill  would 
be  furnished  by  the  sheriff.  This  subpoena  was  execu- 
ted on  Roberts,  the  nineteenth  of  February,  eighteen 
hundred  and  thirty-eight,  and  on  Mayrant,  on  the  twen- 
ty-third of  the  same  month,  a  copy  of  the  bill  and  sub- 
poena being  left  with  them. 

On  the  third  day  of  April,  eighteen  hundred  and  thir- 
ty-eight, another  subpoena  was  sued  out,  directed  to  all 
the  defendants— describing  the  bill,  as  exhibited  by  Red- 
wood against  them,  and  that,  on  the  same  day,  was 
served  on  Freeman,  and  he  furnished  with  a  copy  of  the 
bill  and  subpoena. 

At  the  term  of  the  Circuit  court,  begun  to  be  held  on 
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the  fourth  Monday  of  April,  eighteen  hundred  and  thirty- 
eight,  a  decree  was  rendered,  in  these  words : 

**\Richard  H.  Redwood,  complainant,  vs.  Henry  S.  Le- 
vert,  John  Mayrant,  Samuel  A.  Roberts,  and  John  W. 
Freeman,  defendants.  And  now  at  this  day  of  the  said 
term  of  the  court,  appeared  the  said  Richard  H.  Red- 
wood, complainant,  by  John  H.  Jones,  his  solicitor ;  and, 
it  appearing  to  the  satisfaction  of  the  court,  that  the  said 
Henry  S.  Levert,  John  Mayrant,  jr.,  Samuel  A.  Roberts^ 
and  John  W.  Freeman,  have  been  served  with  subpoenas, 
issuing  out  of  our  court ;  and,  the  said  defendants  hav- 
ing failed  to  plead,  answer  or  demur,  within  the  time 
prescribed  by  law,  on  motion  of  complainant,  by  his  so- 
licitor, the  said  bill  of  complaint,  of  the  said  Richard  H. 
Redwood,  and  the  matters  therein  stated  and  alleged,  it 
is  ordered,  adjudged,  and  decreed,  be  taken  as  confess- 
ed. And,  thereupon,  the  said  Richard  H.  Redwood,  by 
his  said  solicitor,  produced  in  court,  the  said  indenture 
of  mortgage,  with  the  said  certificates,  in  the  bill  of  com- 
plaint mentioned ;  and  also,  the  three  last  promissory 
notes,  mentioned  in  the  said  bill  of  complaint,  to  wit: — 
one  note,  due  the  eighteenth  May,  A.  D.  one  thousand 
eight  hundred  and  thirty-seven,  for  six  hundred  and  elgh* 
ty-three  95-100  dollars;  one  note,  due  the  eighteenth 
May,  A.  D.  one  thousand  eight  hundred  and  thirty-eight, 
for  seven  hundred  and  twenty-six  83-100  dollars;  one 
note,  due  the  eighteenth  May,  A.  D.  one  thousand  eight 
hundred  and  thirty-nine,  for  seven  hundred  and  slxty- 
nlne"70-100  dollars,  and  proved  the  execution  of  said 
promissory  notes,  and  mortgage, — all  of  which  are  da- 
ted the  twenty-fifth  day  of  September,  eighteen  hun^ 
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dred  and  thirty-five.  And  thereupon,  it  is  ordered,  ad- 
judged and  decreed,  by  the  court,  that  the  said  bill  of 
complaint,  indenture  of  mortgage,  and  promissory  notes^ 
be  referred  to  Malcom  J.  M'Rae,  clerk  of  this  court,  and 
acting  as  master  in  Chancery,  to  take  an  account  of  all, 
what  is  due  to  the  complainant,  for  principal  and  inter- 
est, on  the  said  mortgage  and  promissory  notes,  and  to 
tax  costs  of  said  suit--and  to  make  report  thereof,  at 
some  convenient  day,  during  the  present  sitting  of  this 
court.  And  thereupon,  on  the  seventh  day  of  June,  A. 
D.  one  thousand  eight  hundred  and  thirty-eight,  being 
another  day  of  the  present  sitting  of  the  said  court,  came 
the  said  Malcom  J.  M'Rae,  Esq.,  acting  as  master  in  this 
court,  and  made  his  report— whereby  it  appears,  that 
the  said  Henry  S.  Levert,  John  Mayrant,  Samuel  A.  Rob- 
erts, and  John  W.  Freeman,  are  Justly  indebted  to  the 
said  Richard  H.  Redwood,  on  said  indenture  of  mortgage, 
and  said  promissory  notes,  the  sum  of  two  thousand, 
two  hundred  and  forty-five  dollars  and  sixteen  cents,  for 
principal  and  interest :  which  said  report  is  hereby  ac- 
cepted, and  ordered  to  be  filed  and  recorded  in  this  court; 
and  to  which  said  report  of  the  said  master,  reference 
is  hereby  made,  as  forming  a  part  of  this  decree. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
said  Henry  S.  Levert,  John  Mayrant,  junior,  Samuel  A. 
Roberts  and  John  W.  Freeman,  do  pay  to  the  said  Rich- 
ard H.  Redwood,  said  complainant,  the  said  sum  of  ^two 
thousand  two  hundred  anil  forty-five  dollars  and  sixteen 
cents,  so  reported  to  be  due  him  on  the  said  mortgage 
and  the  said  notes,  on  or  before  the  first  day  of  August 
next ;  and  in  case  they,  the  said  Henry  S.  Levert,  John 


THE  SUPREME  COURT  OF  ALABAMA.  85 

Levert  et  al.  vs.  Redwood. 

— —  / 

Mayrant,  junior,  Samuel  A.  Roberts  and  John  W.  Free- 
man, fail  to  pay  the  said  sum  of  two  thousand  two  hun- 
dred and  forty-five  dollars  and  sixteen  cents,  on  said  first 
day  of  August  next,  it  is  ordered,  adjudged  and  decreed, 
that  the  said  Henry  S.  Levert,  John  Mayrant,  junior,  l3a- 
muel  A.  Roberts  and  John  W.  Freeman,  and  their  heirs, 
be  forever  debarred  and  foreclosed  of  and  from  all  equity 
of  redemption,  of,  in  and  to  said  mortgaged  premises  de- 
scribed in  the  said  complainant's  bill,  and  the  master 
aforesaid,  and  his  successors  in  office,  sell  all  of  said  lot 
of  land  and  premises  at  public  auction,  for  ready  money, 
to  the  highest  bidder,  being  governed  in  said  sale  by  the 
law  governing  the  slieriff  of  Mobile  county  in  thesale  of 
lands  under  execution  of  fieri  facias,  at  common  law. 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  master  execute  to  the  purchaser  of  said  mortgaged 
premises,  a  good  and  sufficient  deed  of  sale  and  convey- 
ance, and  out  of  the  proceeds  of  such  sale,  be  it  further 
ordered,  that  the  said  master  pay  said  complainant's  so- 
licitor his  costs  of  suit,  to  be  by  the  master  taxed,  and 
the  said  sum  of  two  thousand  two  hundred  and  forty- 
five  dollars  and  sixteen  cents,  so  reported  to  be  due  as 
aforesaid,  and  all  lawful  interest  thereon  accruing,  and 
the  balance  shall  pay  into  this  court :  and  further,  that 
the  said  master  report  what  he  shall  have  done  In  the 
premises,  to  the  next  term  of  this  court." 

The  defendants  named  in  this  decree  prosecuted  their 
writ  of  error  to  this  court,  and  have  assigned  for  error — 

1.  That  the  two  first  subpcenas  did  not  identify  this 
cause,  and  were  Irregular ;  that  the  service  thereof  was 
irregolar ;  and  that  all  the  subsequent  proceedings  found- 
ed thereon,  were  erroneous. 
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2.  That  the  third  subpoena  was  not  served  niore  than 
thirty  days  before  the  term,  and  therefore  the  decree  pro 
oonfesso  rendered,  was  irregular. 

3.  The  decree  pro  confesso  was  irregular,  as  no  suffi- 
cient service  appeared  to  warrant  such  a  decree. 

4.  The  court  erred  in  hearing  proof,  not  taken  by  de- 
position, or  other  proper  manner. 

5.  The  reference  to  the  master  was  erroneous  and  un- 
authorised. 

6.  The  decree  was  erroneous,  in  allowing  and  confer- 
ring the  report  of  the  master ;  in  decreeing  the  sale  of 
the  whole  of  the  property,  when  only  a  part  was  due  ; 
in  requiring  a  sale  absolute,  without  sufficient  opportu- 
nity to  redeem ;  in  ordering  the  payment  of  too  much, 
and  before  due;  in  decreeing,  when  neither  the  mort- 
gage or  notes  were  made  a  part  of  the  record,  and  when 
it  did  not  appear  what  had  become  of  the  first  note  men- 
tioned in  the  bill ;  in  decreeing  a  sale  of  the  whole,  when 
it  did  not  appear  necessary,  and  was  unauthorised ;  and 
in  barring  all  equity  of  redemption,  and  foreclosing  the 
parties,  as  shewn  in  the  record. 

In  the  course  of  the  argument,  it  was  agreed  by  coun- 
sel, that  the  record  should  be  considered  as  amended,  so 
as  to  shew  the  decree  pro  confesso,  was  made  at  a  day 
more  than  thirty  days  after  the  service  of  the  subpoena 
on  Freeman. 

Stewart^  for  the  plaintiff  in  error. 
Campbell,  contra. 

GOLDTHWAITE,  J.— The  several  points  presented  for 
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examination  and  revision  by  this  case,  can  be  best  con- 
sidered under  tlie  following  arrangement : 

1.  Thie  supposed  defect  in  the  frame  of  the  bill,  in  not 
shewing  the  payment  of  the  first  note,  intended  to  be  se- 
cured by  the  mortgage,  or  otherwise  accounting  for  it. 

2.  The  irregularities  which  are  supposed  to  exist  in 
the  form  of  the  two  first  subpcencis,  and  that  which  is 
supposed  to  arise  from  the  time  when  the  decree  was 
rendered^ 

3.  The  supposed  error,  in  permitting  the  mortgage  and 
notes  to  be  proved  viva  voce,  when  the  same  were  refer- 
red to  the  master,  and  the  omission  to  set  them  out  in 
kcBc  verba  in  the  record. 

4.  The  reference  to  the  master,  his  report,  and  its  ef- 
fect. 

5.  The  decree. 

1.  The  complainant  is  the  person  to  whom  the  mort- 
gage and  notes  were  executed,  and  does  not  make  title, 
through  any  assignment,  or  claim  any  less  interest,  than 
the  whole  sum  due  thereon.  The  presumptions  which 
arise  from  the  bill,  are  so  far*  in  his  favor  as  to  exclude 
the  idea,  that  any  other  person  is  now  the  owner  of  the 
note, -which  came  to  maturity  in  May,  eighteen  hundred 
and  thirty-six.  No  other  inference  can  justly  be  drawn 
from  the  allegations  of  the  bill  than  that  this  note  was 
paid  at  the  time,  or  since  it  became  due,  and  previous  to 
the  institution  of  this  suit. 

If  otherwise,— if  this  note  belonged  to  another  when 
this  bill  was  filed,  and  it  was  important  to  any  of  the 
defendants,  that  this  fact  should  have  been  disclosed  and 
made  known,— theirs,  was  the  duty  to  have  presented  the 
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matter,  by  answer;  and  the  Circuit  court  would  not  then 
have  proceeded  with  the  case,  until  the  owner  of  it 
should  have  been  made  a  party  to  the  suit.  It  is  obvious 
that  many,  and  perhaps  perplexing  questions  may  arise, 
when  It  becomes  necessary  to  ascertain  the  rights  of  par- 
ties claiming  interests  as  assignees  of  notes,  secured  as 
those  appear  to  have  been.  In  this  case,  from  the  ab- 
sence of  all  allegation  to  the  contrary,  we  must  presume 
that  the  note  was  paid  to  the  complainant,  before  the 
institution  of  this  suit.  If  the  complainant  had  averred 
this  fact  in  his  bill,  and  it  should  afterwards  be  shewn, 
that  the  fact  was  otherwise,  it  is  not  perceived  how  the 
rights  of  the  true  owner  of  the  note  can  be  affected,  by 
a  decree  to  which  he  is  neither  party  or  privy.  The  al- 
legation, therefore,  would  seem  to  be  wholly  unnecessa- 

2.  The  two  subpoenas  first  issued,  omit  the  name  of 
Freeman,  one  of  the  defendants;  but  we  do  not  consider 
this  as  a  matter  of  any  importance  whatever.  All  the 
<mbp(Bnas  command  the  individuals  on  whom  service  Is 
made,  to  appear  at  the  Circuit  court,  and  answer  the  bill 
of  the  complainant;  and  they  are  further  informed  by 
the  subptBnay  that  a  copy  of  the  bill  of  complaint,  will  be 
handed  to  them  by  the  sheriff.  This  officer  returns,  that 
he  has  served  each  of  those  defendants  with  the  subpcBtta^ 
and  a  copy  of  the  bill  We  are  not  authorised  to  infer, 
that  any  other  or  different  bill  from  the  one  exhibited, 
was  served :  after  the  service,  the  act  of  assembly  impos- 
ed on  the  defendants,  the  duty  of  answering  within  a 
limited  period.  According  to  the  course  of  Chancery 
practice,  as  it  prevailed  in  England  until  the  year  eigh- 
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teen  hundred  and  twenty-eight,  a  subpoena  could  regu- 
larly contain  only  the  names  of  three  defendants :  since 
that  date,  it  has  been  the  practice  to  insert  the  name  of 
one  person  only  in  the  subpoena,  and  it  is  frequent  that 
no  other  designation  of  the  plaintiffs  is  made,  if  there  is 
more  than  one,  than  of  A  B,  and  others — (Smith's  Chan. 
Pr.  110.)  It  is  not  known,  that  the  practice  in  this  State 
has  been  so  settled,  as  to  prescribe  any  particular  form 
for  the  subpoena.  It  is  sufficient,  in  all  cases,  if  the  party 
on  whom  it  is  served,  is  informed  by  it,  that  a  suit  is  in- 
stituted against  him,  and  that  a  copy  of  the  bill  exhibit- 
ed, is  furnished  to  him  at  the  time  of  service. 

When  the  subpcena^  accompanied  with  a  copy  of  the 
bill,  has  been  served,  it  then  becomes  the  duty  of  the  de- 
fendant "  to  file  his  answer  or  demurrer,  within  thirty 
days  after  such  service,  unless  within  that  period,  he 
shall  obtain  further  time  from  the  clerk  of  the  court,  ot 
from  a  circuit  judge,  on  reasonable  cause  shown,  which 
further  time,  shall  not  extend  beyond  the  first  day  of  the 
next  term,  otherwise  the  bill  shall  be  taken  pro  confesso^ 
and  the  complainant,  if  he  deem  it  necessary,  may  take 
an  attachment  to  compel  an  answer"— (Aik.  Dig.  287.) 

The  same  act  of  assembly,  of  which  a  part  has  just 
been  recited,  evidently  contemplates  that  the  complainant 
may,  if  the  court  is  in  session  when  the  thirty  days  have 
expired,  at  once  proceed  to  a  final  determination  of  the 
cause,  if  the  bill  remain  unanswered,  for  it  provides,  "  in 
all  cases  where  the  answer  is  filed  ten  days  before  the 
sitting  of  the  court,  or  the  bill  is  taken  pro  confesso^  tor 
want  of  an  answer,  the  cause  shall  be  heard  and  detef- 
mined  at  that  term,  if  practicable,  unless  on  good  cag$it 
9P  12  ^ 
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shewn,  either  party  coatinue  the  same" — (Aiken's  Digest, 
288.) 

Considering  the  decree,  in  this  case,  to  shew  that  it 
was  made  more  than  thirty  days  after  the  service  of  the 
subpcena,  with  a  copy  of  the  bill,  on  the  defendant, 
Freeman,  there  is  no  error,  so  far  as  reference  is  had  to 
the  time  when  it  was  made. 

3.  In  relation  to  the  supposed  irregularity,  in  permit- 

4 

ting  the  mortgage  and  notes  to  be  proved  viva  voce^  when 
the  same  was  reTerred  to  the  master,  and  the  omission  to 
set  them  out  in  hcec  verba,  in  the  transcript  of  the  record. 
That  Courts  of  Chancery  possess  the  power  to  exam* 
ine  witnesses  viva  voce  at  the  hearing,  even  of  contested 
suits,  is  well  established  by  the  many  cases  in  which  ex- 
hibits  have  been  permitted  to  be  proved  in  such  manner. 
The  rule  was  formerly  limited  to  the  proof  of  such  papers 
9S  required  no  cross-examination— (Bloxton  vs.  Drewet, 
Prec.  in  Chan.  64 ;  Eade  vs.  Lingood,  1  Atk.  203 ;  Graves 
vs.  Budgel,  1  Atk.  444 ;  Pomfret  vs.  Lord  Windsor,  2  Ve- 
Bcy,  sr.  473  i  Turner  vs.  Burleigh,  17  Vesey,  354.)  The 
modern  doctrine,  however,  is,  that  this  rule  applies  alike 
to  cUl  written  instruments:  but  viva  voce  examinations  are 
admitted  at  all  times  with  great  caution,  and  Judges 
have  evinced  much  reluctance  to  any  extension  of  the 
practice,  as  tending  to  innovate  on  the  established  course 
of  proceeding  in  such  courts— (Graves  vs.  Budgel ;  Tur- 
ner vs.  Burleigh— uM  sup.)  In  the  American  Courts  of 
Chancery,  the  modern  rule  seems  to  have  obtained — 
(Consequa  vs.  Fanning,  2  John.  Ch.  R.  481;  Emerson  vs. 
Bulkley,  4  Hen.  &  Mun.  441 ;  Barnes  vs.  Lee,  1  Bibb, 
528 ;  Hughes  vs.  Phelps,  3  Bibb,  178.) 


1 


•« 


THE  SUPREME  COURT  OP  ALABAMA.  91 

Levert  et  al.  vs.  Redwood. 

The  competency  of  a  Court  of  Chancery  to  administer 
an  oath,  was  expressly  determined  In  the  case  of  one 
Aylet,  who,  having  perjured  himself  in  a  viva  voce  exa- 
mination before  the  Lord  Chancellor,  was  prosecuted  for, 
and  convicted  of  perjury;  and  this  case  being  carried  to 
the  House  of  Lords,  the  objection  was  unsuccessfully 
urged,  that  the  Lord  Chancellor  had  no  power  to  admin- 
ister an  oath  on  such  an  examination --(Moore  vs.  Aylet, 
2  Dick.  641;  2  Madd.  Chan.  434.) 

It  would  indeed  be  a  source  of  infinite  mischief,  vexa- 
tion and  delay,  if  this  power  did  not  exist  in  the  Chan- 
cery courts,  as  otherwise,  many  cases  would  be  dismissed 
or  delayed  at  the  hearing,  if  it  was  discovered  that  the 
depositions  of  witnesses  had  omitted  some  matter  by 
mistake,  inadvertence  or  otherwise,  essential  to  the  pro* 
secution  or  defence  of  the  suit,  and  then  for  the  first  time 
discovered,  and  within  the  power  of  the  party  to  supply. 
It  cannot  be  supposed,  that  this  power  would  be  ever  ex- 
ercised for  any  other  purpose  than  to  advance  the  pur- 
poses of  justice,  and  it  may  well  be  doubted,  whether  its 
exercise  is  not  at  all  times  a  matter  within  the  sound 
discretion  of  the  chancellor,  whenever  the  parties  have 
proceeded  to  a  hearing,  and  the  evidence  is  strictly  con- 
fined to  the  proof  of  written  instruments,  or  other  do- 
cumentary evidence. 

The  power  to  admit  viva  voce  evidence  being  shewn, 
it  must  follow,  as  a  necessary  consequence,  that  the  chan- 
cellor must  also  have  that  of  stating  what  the  evidence 
Is;  and  it  would  be  wholly  unnecessary  for  him  to  pur- 
sue the  precise  statements  made  by  the  witnesses,  as 
such  a  course  would  frequently  incumber  the  record  with 
much  immaterial  and  superfluous  matter. 
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The  objection  in  the  present  case  is,  that  the  mortgage 
and  notes  are  not  set  out  in  kcec  verba.  The  chancellor 
states  that  the  mortgage  and  notes  were  produced  and 
proved  in  open  court.  It  would  be  a  most  unreasonable 
Inference  to  draw  from  this  statement,  that  they  were 
other  or  variant  from  those  described  in  the  bill;  and 
even  in  a  contested  suit,  we  should  deem  this  statement 
sufficient,  when  referring  to  the  identical  papers  which 
were  the  foundation  of  a  suit. 

In  relation  to  the  mode  of  establishing  the  allegations 
of  a  bill,  when  the  same  has  been  taken  for  confessed, 
for  the  want  of  an  answer, — it  seems  clear,  that  it  was 
anciently  the  rule,  not  to  render  a  final  decree,  until 
the  defendant  had  stood  out  all  proceedings  for  a  con- 
tempt, and  wilfully  refused  to  answer  —  (Denton  vs. 
Brown,  Tothill,  38 ;  Earl  of  Hertford  vs.  Gernard,  ibid.; 
Earl  of  Oxford  vs.  Gooch,  ibid.;  Wood  vs.  Gough,  Prec. 
lu  Chan,  xiv ;  Aketan  vs.  Hall,  Nels.  1;  Nades  vs.  Battle, 
2  Rep.  Chan.  283 ;  Anon.  2  Freeman,  127;  Davis  vs. 
Davis,  2  Atk.  23 ;  Anon.  2  Freeman,  27 ;  2  Ch.  Cas. 
237.)  The  modern  practice  is,  to  render  a  decree  pro 
eonfesso,  whenever  the  party  is  in  wilful  contempt,  with- 
out proceeding  to  the  last  process  of  sequestration— (Pen- 
dergast  vs.  Laubergne,  2  Dick.  535 ;  Sturges  vs.  Brown, 
2  Merrivaile,  511;  Att'y  Gen.  vs.  Young,  3  Vesey,  209; 
Japling  vs.  Stuart,  4  Vesey,  619 ;  Moss  vs.  Brown,  1  Ves. 
&,  B.  306 ;  Landon  vs.  Ready,  1  Sim.  &  Stu.  44.) 

Our  statute  has,  in  a  great  measure,  introduced  a  new 
practice— -and  under  it,  it  is  wholly  unnecessary  to  pro- 
ceed against  a  defendant,  who  is  served  with  subpcmct^ 
aad  neglects  and  refuses  to  answer.     If  the  defendant 
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d4)es  not  file  his  answer  or  demurrer,  within  thirty  days 
after  the  service  of  the  subpcBua,  the  bill  may  be  taken 
for  confessed,  but  "before  a  decree  is  pronounced,  the 
court  shall  be  satisfied  by  suflicient  evidence  of  the  jus- 
tice of  the  complainants  claim  or  demand"— (Aik.  Dig. 
288.)  This  seems  to  have  been  intended  to  abrogate  the 
old  rule,  which  authorised  a  decree  on  the  allegations  of 
the  bill  merely,  and  without  any  evidence ;  but  the  same 
degree  of  evidence,  or  the  same  manner  of  proof,  is  cer- 
tainly not  required,  as  would  be  if  the  case  was  at  issue, 
for  such  a  construction  would  leave  the  complainant 
without  remedy  in  equity,  when  the  transaction  rests 
solely  within  the  knowledge  of  the  parties  to  the  suit. 
It  never  could  have  been  the  intention  of  the  general  as- 
sembly, by  this  statute,  to  confer  an  ^advantage  on  a  de- 
fendant, who  might  choose  to  stand  in  contempt  of  the 
process  of  the  court;  and  such  would  be  its  eflFect,  if  the 
same  degree  of  proof  was  required  to  support  a  decree 
pro  confesso,  as  in  other  cases.  Such  was  the  view  taken 
of  this  statute,  in  the  case  of  Wilkins  and  Hall  vs.  Wll- 
kins,  4  Porter,  245— and  we  are  satisfied  that  the  pro- 
duction of  the  notes  and  mortgage  was  "sufficient  evi- 
dence of  the  justice  of  the  complainants  claim,"  to  au- 
thorise a  proper  decree,  and  that  it  is  wholly  unnecessary 
to  set  them  out  in  hcac  verba  In  the  record. 

4.  The  eflFect  of  a  reference  to  a  master,  was  very  fully 
considered  In  the  case  of  Mussina  vs.  Bartlett  &  Waring, 
8  Porter,  277,— and  it  was  there  determined,  that  his  re- 
port was  final  and  conclusive  of  all  matters  properly  sub- 
mitted to  him.  No  question  was  made  In  that  case,  that 
the  master  exceeded  his  powers,  or  departed  from  the  al- 
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legations  of  the  bill ;  therefore,  the  case  is  not  an  author- 
ity to  support  the  position  now  assunied  by  the  defen* 
dant  in  error,  that  this  court  is  not  authorised  to  enquire 
into  the  subject  matter  of  this  report.  The  rule  is  very 
clear,  that  a  reference  will  not  authorise  a  report  more 
extensive  than. the  allegations  and  proofs  will  warrant— 
(Consequa  vs.  Fanning,  3  John.  Ch.  R.  527)— as  is  also 
that  which  declares,  that  a  report,  erroneous  on  its  face, 
may  be  enquired  into  without  any  exception  taken — 
(White  vs.  Johnson,  2  Mun.  285.)  Here,  the  defendants 
could  not  have  been  permitted  to  go  before  the  master, 
or  even  be  heard  before  him,  to  make  an  exception  ac- 
cording to  the  rule  as  laid  down  in  Mussina  vs.  Bartlett 
&  Waring,  and  would  be  entirely  without  relief,  if  they 
are  not  permitted  to  show  error  on  the  face  of  this  re- 
port. The  errors  which  exist  in  it  are  plain  and  appa- 
rent, and  will  be  noticed  hereafter.  It  is  sufficient  now 
to  dismiss  the  report,  with  the  remark,  that,  on  the  alle- 
gations  of  this  bill,  a  reference  was  wholly  unnecessary, 
as  all  the  evidence  to  be  applied  to  the  case  was  writ- 
ten ;  on  its  production,  a  decree  could  have  been  render- 
ed without  any  difficulty,  by  the  court.  A  reference  to 
the  master,  could  only  have  been  for  the  purpose  of  as- 
certaining the  interest  accrued  on  the  notes  due.  If  any 
special  circumstances  had  been  suggested  by  the  com- 
plainant, as  requiring  a  modification  of  the  usual  decree, 
it  would  then  have  been  proper  to  have  directed  a  refer* 
ence,  in  order  to  ascertain  and  state  those  circumstances; 
or  the  order  of  reference  might  have  directed  the  master 
to  state  the  results  of  his  examination,  preparatory  to  a 
final  decree. 
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5.  As  to  the  decree. 

This  is  erroneous  in  three  respects:— First,  it  confirms 
the  master's  report,  which  is  erroneous,  in  ascertaining 
the  sum  of  two  thousand  two  hundred  and  forty-five 
dollars  and  sixteen  cents,  to  be  due,  when  only  the  sum 
of  six  hundred  and  eighty-three  95-100  dollars,  with 
Interest  from  the  eighteenth  of  May,  eighteen  hundred 
and  thirty-seven,  and  the  further  sum  of  seven  hundred 
and  twenty-six  83-100  dollars,  with  interest  from  the 
eighteenth  of  May,  eighteen  hundred  and  thirty-eight, 
were  then  due.  Secondly— in  decreeing  a  sale  of  all  the 
property  mortgaged,  when  a  sale  of  a  part  of  it,  might 
produce  the  sum  due.  Thirdly— in  directing  a  sale,  un- 
less the  sum  ascertained  to  be  due,  by  the  erroneous  re- 
port, was  paid,  when  the  sale  should  have  been  stayed, 
on  the  payment  of  a  proper  amount,  with  the  costs  of 
the  suit. 

It  has  been  supposed,  that  the  ordinary  course,  in 
all  mortgage  bills,  is,  to  refer  it  to  the  master,  to  as- 
certain and  report,  if  a  sale  of  the  whole  or  a  part  of 
the  premises,  w^ill  best  suit  the  interests  of  the  parties 
concerned.  We  are  not  aware  that  such  a  reference  Is 
to  be  made  by  the  court  of  its  own  motion.  The  court 
below  was  not  informed  by  the  petition  or  suggestion 
of  the  complainant,  that  his  interest  could  not  be  as  well 
protected  by  a  sale  of  a  part,  if  that  would  produce  the 
sum  due;  nor  did  the  defendants,  or  either  of  them,  an- 
swer and  suggest,  as  they  might,  that  they  were  so  situ- 
ated, with  respect  to  the  mortgaged  property,  as  to  re- 
quire it  to  be  sold  in  separate  parcels;  or  that  their  in- 
terests would  be  best  subserved,  by  a  sale  of  the  whole 
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at  one  time.  As  no  representations  were  made  by  either 
of  the  parties,  the  decree  for  the  sale  should  have  been 
in  the  usual  form,  for  a  sale  of  so  much  as  was  suffi- 
cient to  pay  the  costs,  debt  due,  and  interest  thereon,  and 
that  the  decree  should  stand  as  a  security  for  the  note, 
to  become  due  ;  with  liberty  to  the  complainant  to  go 
before  the  master,  if  the  same  should  be  in  default  at 
maturity,  and  obtalh  a  report  as  to  the  sum  due,  and  pay- 
able; to  the  end,  that  the  Circuit  court  might  thereupon, 
order  a  further  sale  of  the  residue,  to  satisfy  the  said 
debts  and  costs,  attending  the  report  and  sale. 

So  much  of  the  decree  of  the  Circuit  court,  as  confirms 
the  master's  report,  and  ascertains  the  sum  of  two  thou- 
sand, two  hundred  and  forty-four  dollars  and  sixteen 
cents  to  be  due— so  much  as  directs  a  sale  of  the  whole 
of  the  mortgaged  premises,  and  so  much  as  directs  a  sale 
to  be  made,  unless  the  sum  so  ascertained,  is  paid— is 
reversed;  and  this  court,  proceeding  to  render  such  de- 
cree as  the  Circuit  court  should  have  rendered  in  the  pre- 
mises, doth  order,  adjudge,  and  decree  as  follows:  That 
is  to  say,  unless  the  said  Henry  S.  Levert,  or  the  said 
Samuel  A.  Roberts,  John  Mayrant,  jr.  and  John  W.  Free- 
man, shall  pay  and  satisfy  to  the  said  complainant,  the 
sum  of  six  hundred  and  eighty-three  95-100  dollars, 
with  interest  from  the  eighteenth  day  of  May,  eighteen 
hundred  and  thirty-seven,  and  the  further  sum  of  seven 
hundred  and  twenty-six  83-100  dollars,  with  interest 
from  the  eighteenth  day  of  May,  eighteen  hundred  and 
thirty-eight,  and  the  costs  of  this  suit,  to  be  taxed,  <fec., 
on  or  before  the  first  day  of  April  next,  then  all  the  said 
mortgaged  premises,  in  the  bill  named,  or  so  much  there- 
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of,  as  may  be  sufficient  to  pay  and  satisfy  the  sums  a- 
foresaid,  with  interest,  and  the  costs  of  this  suit,  in  the 
Circuit  court,  shall  be  sold,  by  the  master  in  Chancery, 
of  the  proper. court,  under  the  same  notice  as,  by  law,  is 
required  to  be  given  by  the  sheriff,  of  sales  of  land :  and 
the  said  master  in  Chancery  is  authorised  and  empow- 
ered to  make  good  and  sufficient  deed  or  deeds,  to  convey 
the  said  premises,  or  so  much  thereof  as  it  shall  be  ne- 
cessary to  sell,  for  the  porpose  aforesaid,  to  the  purchas- 
er or  purchasers  of  the  same.  And  it  is  further  ordered, 
adjudged,  and  decreed,  that  if  any  part  of  the  said  pre- 
mises, shall  remain  unsold,  it  shall  be  subject  to  the 
payment  of  the  sum  of  seven  hundred  and  sixt^r  70-100 
dollars,  due  to  the  said  complainant,  on  the  eighteenth 
day  of  May,  eighteen  hundred  and  thirty-nine ;  and  if 
the  same,  or  any  part  thereof,  shall  be  due  and  unpaid, 
on  the  day  last  mentioned,  the  said  complainant  may  go 
before  the  master  In  Chancery  aforesaid,  and  obtain  a 
report  of  the  sum  due — and  thereupon,  the  Chancellor 
of  the  Southern  Division  of  Alabama,  shall  award  an 
order  of  sale  for  so  much,  and  such  part  of  the  residue 
of  the  said  mortgaged  premises,  as  shall  be  sufficient  to 
satisfy  the  sum  last  aforesaid,  and  all  interest  accrued 
thereon,  together  with  the  costs  of  the  report  and  sale. — 
And  it  is  further  ordered,  adjudged  and  decreed,  that, 
whenever  any  sale  of  the  said  premises,  or  any  part 
thereof,  shall  be  had  under  this  decree,  all  the  right  and 
title  of  *the  said  defendants,  or  either  of  them,  to  redeem 
the  said  premises,  or  such  part  of  the  same,  as  shall  be 
sold,  shall   wholly  cease  and  determine— and  they,  in 
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and  from  the  same,  be  forever  barred  aad  foreclosed. — 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  complainant  pay  the  costs  of  this  court. 


Lamkin,  adtn'r,  vs.  phiLlips. 

1.  CJourts  of  law  have  for  a  long  period  taken  notice  of  the  assign- 
ment of  choses  in  action,  and  afford  them  every  protection  not 
itfconsistent  with  the  principles  and  proceedings  of  tribunals 
acting  according  to  the  course  of  the  common  law« 

2.  In  these  respects,  they  endeavor  to  apply,  as  far  as  may  pro- 
perly be  done,  the  rules  and  doctrines  recognized  in  Courts  of 
Equity. 

3.  Debts  due  to  a  firm,  may  be  assigned  to  either  of  the  partners  ; 
and  a  note  given  to  the  assignee,  for  the  amount  due  by  a 
debtor  of  the  firm,  extinguishes  his  debt  due  the  firm — there- 
fore, 

4.  Where  one  gives  a  note,  for  a  partnership  demand,  after  dis- 
solution, to  the  administrator  of  a  deceased  partner,  who,  in 
his  life  time,  was  duly  authorised  to  settle  the  partnership  ac- 
counts, and  to  whom  they  had  been  assigned — he  extinguishes 
the  debt  before  due  by  him  to  the  firm :  and  if  garnisheed,  as 
a  debtor  of  the  surviving  partner,  his  answer  ought  to  be,  that 
he  is  in  no  wise  indebt^  to  the  surviving  partner. 

6.  And  if  he  answer  otherwise,  or  if  a  liability  be  fixed  on  him, 
independent  of  his  answer ;  the  administrator  of  the  deceased 
partner  cannot  be  prejudiced  by  the  erroneous  judgment  given 
m  a  case  to  which  he  is  neither  party  or  privy. 

6.  If  the  garnishee  truly  state  the  facts,  no  judgment  ought  to  be 
rendered  against  him,  as  a  debtor  of  the  surviving  partner ; 
and  if  judgment  be  rendered  against  him,  it  may  be  successAil- 
ly  resisted  by  writ  of  error. 


THE  SUPREME  COURT  OF  ALABAMA.  99 

Lamkin,  adtn'r,  V8,  Phillips. 

7.  Bat  if  he*omit!to  state  the  circumstances  attendingr  theextin- 
gcushment  of  the  partnership  account,  by  reason  of  giving  his 
note  to  the  administrator,  the  fault  is  his  own ; — and  he  will 
not  be  entitled  to  relief  against  the  administrator. 

Error  to  Ihe  Circuit  court  of  Lowndes. 

Assumpsit  on  a  promissory  note,  tried  before  Pickens^  J. 

The  defence  will  appear  in  the  statement  below.  A 
verdict  was  rendered  for  defendant,  on  which  Judgment 
was  entered  up. 

The  following  was  the  cause  of  action :  ^^      -p  Vii 

"  One  day  after  date,  I  promise  to  pay  J»i^^nkler^>^ 
(administrator  of  the  estate  of  George  ^^^^nJfff^^lll^Unnf 
or  bearer,  with  interest  from  the  first  day  of  lanuary  last, 
the  sum  of  sixty-five  dollars,  for  value  receiw^XiIBtBJB|tT. 
1836.  Henry  M.  Pj 

Defendant  proved  that  plaintifif's  intestate,  andl)ne 
Henry  Crocheron,  had  been  partners  in  mercantile  busi- 
nesB.  In  January  or  February,  eighteen  hundred  and 
thirty-six,  the  partnership  was  dissolved,  and  the  plain.- 
tiff's  Intestate  purchased  of  said  Crocheron,  the  entire 
partnership  property,  together  with  all  the  book  accounts, 
and  other  evidences  of  debt :  and  the  same  were  duly 
transferred  and  delivered  to  plaintiff's  Intestate.  In  the 
month  of  June  afterwards,  plaintiff's  Intestate  died  pos- 
sessed of  all  the  effects.  His  then  acting  administrator, 
the  payee  of  the  note,  took  said  note  of  defendant,  in  li- 
quidation of  a  book  account,  made  with  the  partners  du- 
ring their  partnership— which  had  been  assigned  aa 
aforesaid. 

Defendant  further  proved,  that  in  the  month  of  May, 
eighteen  hundred  and  thirty-seven,  an  attachment  was 
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issued,  at  the  instance  of  a  creditor  of  the  said  partners, 
in  consequence  of  the  absconding  of  Crocheron,  and  de- 
fendant was  thereupon  garnisheed,  and  Judgment  upon 
the  answer  of  defendant,  was  rendered  against  him  in 
the  County  court  of  Lowndes  county,  for  the  amount  of 
the  note. 

Upon  this  evidence,  the  court  charged  the  jury,  that  if 
they  believed  the  facts  to  exist  as  stated — it  was  a  good 
defence,  and  their  verdict  should  be  for  defendant.  To 
this  opinion,  plaintiff  excepted ;  and  the  charge  of  the 
court  was  assigned  for  error. 

Cook^  for  the  plaintiff  in  error, 

Cookj  for  the  plaintiff  in  error.— The  defendant  in  error 
was  not  indebted  to  the  defendant  in  attachment,  at  the 
time  he  was  garnisheed :  long  before  that  time  the  de- 
fendant in  attachment  had  transferred  his  interest  in  the 
debt  to  plaintiff's  intestate,  and  it  had  been  liquidated 
by  note  to  plaintiff.  A  garnishee  must  be  a  legal  debtor 
of  defendant  in  attachment— (Aik.  Dig.  213.)  The  writ 
of  garnishment  is  a  legal  remedy— not  an  equitable  one. 
The  creditor  could  not,  of  course,  recover  against  a  gar- 
nishee, against  whom  the  defendant  in  attachment  him- 
aelf  could  not,  in  law  or  equity,  maintain  a  suit.  If  the 
ftmd  belonged  to  plaintiff  in  attachment  at  all,  it  could 
only  have  been  reached  in  equity,  making  the  plaintiff 
in  error  a  party. 

The  remedy  against  the  administrator  of  a  deceased 
partner  is  in  equity,  but  if  the  funds  in  his  hands  can  be 
drawn  out  in  this  manner,  the  court  of  equity  would  be 
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ousted  of  all  jurisdiction,  and  the  administrator  would  be 
wholly  unable  to  make  that  distribution  of  the  assets 
which  equity  requires. 

The  garnishment  was  a  legal  proceeding  upon  the  ori- 
ginal Judgment,  against  property  and  effects  to  satisfy 
the  same,  if  an  execution  upon  the  Judgment  could  not 
have  been  levied  upon  property  in  the  administrator's 
hands :  so,  neither  could  debts  have  been  condemned  in 
his  hands  upon  this  process  for  that  purpose — these  modes 
being  the  same  in  principle.  The  administrator  is  not 
a  party  to  the  original  attachment  or  judgment,  andean 
not  know  whether  it  is  a  proper  debt  or  not.  He  can 
not,  in  this  summary  proceeding,  avail  himself  of  the 
plea  of  insolvency,  or  plene  administravit  The  funds  in 
the  administrator's  hands  must  be  recovered  by  suit 
against  him,  and  not  through  the  medium  of  a  suit 
against  a  surviving  partner. 

GOLDTHWAITE,  J.— The  judgment  of  the  Circuit 
court  was  probably  induced,  by  an  impression,  that  the 
debt  due  from  the  defendant,  to  Crocheron  &  Clark,  was 
incapable  of  being  assigned  to  either  one  of  the  part- 
ners—and that,  therefore,  it  was  not  extinguished,  when 
he  settled  with,  and  gave  liis  note  to  the  administrator 
Qf  Clark. 

The  Judgment  cannot  be  supported ;  because,  by  the 
assignment  to  Clark,  he  acquired  the  sole  equitable  in- 
terest in  the  account :  this,  at  his  death,  became  vested 
in  his  administrator,  who  was  authorised  to  collect  the 
money,  and  thus  extinguish  the  debt ;  or  to  take  a  secu- 
rity, payable  to  himself,  and  thus  vest  the  legale  as  well 
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as  the  equitable  interest  in  him,  for  the  benefit  of  those 
Interested  in  the  estate  of  his  intestate.  Courts  of  law 
have,  for  a  long  period,  taken  notice  of  the  assignment 
of  choses  in  action,  and  have  aflForded  them  every  pro- 
tection, not  inconsisient  with  the  principles  and  proceed- 
ings of  tribunals,  acting  according  to  the  course  of  the 
common  law.  They  endeavor,  in  these  respects,  to  ap- 
ply, as  far  as  may  properly  be  done,  the  rules  and  doc- 
trines recognised  in  courts  of  Equity.— Welsh  vs.  Mande- 
ville — (1  Wheat.  233 ;)  Andrews  vs.  Beecker— (1  Johns. 
Cases,  411 ;)  M'Collum  vs.  Coxe— (1  Ball.  139 ;)  Raymond 
vs.  Squire— (11  Johns.  47;)  Wheeler  vs.  Wheeler— (9 
Cowen,  34.) ' 

It  is  true,  that  no  action  at  law,  could  have  been 
brought,  either  in  the  name  of  Clark,  or  of  his  adminis- 
trator, for  the  account,  but  the  entire  equitable  interest, 
passed  by  the  assignment ;  and  he,  in  his  life-time,  was 
authorised  to  use  the  name  of  the  firm,  for  Its  collection; 
and  his  administrator,  in  like  manner,  was  entitled  to 
sue  in  the  name  of  the  surviving  partner,  for  the  bene- 
fit of  his  intestate's  estate,  on  giving  an  indemnity  for 
cost,  if  required.  Suit  on  the  account,  was  unnecessa- 
ry, as  the  defendant  gave  his  note  to  the  administrator ; 
and  thus  extinguished,  in  November,  eighteen  hundred 
and  thirty-six,  the  debt  before  due  to  the  firm. 

When  the  defendant  was  subsequently  garnisheed,  la 
May,  -  eighteen  hundred  and  thirty-seven,,  as  a  debtor  of 
Cocheron,  the  surviving  partner,  he  was  in  no  wise  in- 
debted to  him,  and  was  authorised,  from  the  facts,  so  to 
answer.  If,  however,  he  answered  otherwise ;  or,  if  a 
liability  was  fixed  on  him,  independent  of  his  answer, 
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the  plaintiff  to  this  action  ought  not  to  be  prejudiced,  by 
an  erroneous  Judgment,  given  in  a  cause,  to  which  he 
was  neither  party  or  privy. 

In  the  case  of  Colvin  vs.  Rich— (3  Porter,  175,)  this 
court  determined,  that  the  maker  of  a  note,  who  waeJ 
summoned  as  a  garnishee  of  the  payee,  and  who  receiv- 
ed notice  of  the  assignment,  before  answer,  was  not  pro- 
tected, in  a  suit  against  him,  (by  the  assigneey)  by  the 
payment  of  a  Judgment,  rendered  against  him,  as  such 
garnishee.  The  garnishee,  in  that  case,  stated  the  fact 
of  assignment  and  notice— consequently  the  judgment 
against  him  was  irregular,  and  ought  to  have  been  con- 
tested. So,  in  the  present  case,  if  the  defendant  to  the 
action  truly  stated  the  facts,  no  judgment  ought  to  have 
been  rendered  against  him,  as  a  debtor  of  Crocheron, 
the  surviving  partner :  and  he  could  have  successfully 
resisted  the  same,  by  writ  of  error.  On  the  other  hand, 
if  he  omitted  to  state  the  circumstances  attending  the 
extinguishment  of  the  account,  by  reason  of  giving  his 
note  to  the  administrator  of  Clark,  the  fault  was  his  own, 
and  he  would  be  entitled  to  no  relief  against  the  plain- 
tiff. 

Let  the  Judgment  be  reversed,  and  the  cause  remand- 
ed. 
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WEST  vs.  CUNNINGHAM, 

1.  The  seller  of  property  may  resort  to  his  action  against  the 
purchaser,  for  the  recovery  of  such  damage  as  he  shall  sus- 
tain, for  the  failure  of  the  latter  to  complete  his  purchase. 

2.  In  such  case,  the  recovery  must  be  graduated,  by  the  injury 
which  the  seller  sustains. 

3.  If  the  purchaser  refuses  to  comply  with  his  contract,  the  sel- 
ler need  riot  continue  ready  to  deliver  the  article :  he  may  sell 
it,  and  sue  immediately,  ior  the  damages  he  has  sustained, — 
but  a  re-sale  is  not  necessary  to  fix  the  liability  of  the  purcha- 
ser. 

4«  Nor  is  it  necessary  that  the  purchaser  have  notice  of  the  time 
and  place  of  the  re-sale. 

6.  The  amount  yielded  at  the  re-sale,  is  not  conclusive  to  shew 
the  extent  of  this  liability. 

6.  The  rule,  that  a  sound  price  warrants  sound  property— un- 
less there  be  a  special  agreement  to  take  the  property,  sound 
or  unsound— is  not  according  to  the  course  of  judicial  decision 
at  common  law ;  and  is  not  the  law  of  this  State. 

7.  A  bill  of  exceptions  is  not  waived,  by  a  motion  for  a  new  trial. 

8.  A  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the 
court ;  but  the  court  trying  a  cause  ought  not  to  grant  a  new 
trial,  for  causes  embraced  by  a  bill  of  exceptions— unless  the 
party  waive  the  exception. 

9.  But  if  the  primary  court  make  no  such  requisition  of  a  party 
moving  for  a  new  trial,  but  allow  the  exception,  and  overrule 
his  motion ;— the  appellate  court  cannot  refuse  to  consider  the 
exception. 

Error  to  the  County  court  of  Mobile. 
Case  in  assumpsit. 
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The  plaintiff  brought  assumpsit,  la  the  County  court 
of  Mobile,  to  recover  of  the  defendant,  damages,  sustain- 
ed in  consequence  of  tlie  defendant's  refusal  to  receive 
ot  him,  a  large  number  of  oranges,  which  he  had  pur- 
chased, and  for  wliich  he  had  agreed  to  pay  a  sum  of  mo- 
ney, amounting  to  seven  hundred  and  fifty  dollars.  The 
ca^e  was  tried  on  the  general  issue. 

On  the  part  of  the  plaintiff,  evidence  was  given^  to 
show  that  the  agents  of  the  plaintiff  sold  to  the  defend- 
ant, a  lot  of  oranges,  invoiced  at  eighty  thousand,  but 
estimated,  in  the  sale,  at  fifty  thousand.  The  contract 
was  made  about  three  o'clock,  in  the  afternoon,  on  the 
deck  of  the  vessel,  on  which  the  oranges  were,  and  the 
fruit  was  open  to  the  inspection  of  all:  further,  tiie  price 
stipulated,  was  fifteen  dollars  per  thousand.  By  the 
terms  of  the  contract,  the  oranges  were  to  be  delivered 
immediately ;  and  the  agents  of  the  plaintiff  gave  no- 
tice to  the  defendant,  that  if  he  did  not  take  away  the 
oranges,  according  to  his  contract,  they  would  be  sold  at 
his  risk ;  and  that  they  were  re-sold  on  board  the  vessel^ 
at  public  auction,  in  small  quantities,  to  suit  purchasers  ^ 
that  a  large  number  of  persons  were  present  at  the  sale» 
and  the  amount  of  sales  was  about  two  hundred  and 
sixty  dollars.  The  plaintiff  further  proved,  that  in  the 
opinion  of  a  witness,  who  testified,  the  oranges  would 
have  counted  more  than  fifty  thousand,  that  were  sound. 

The  defendant  introduced  evidence,  tending  to  show, 
that  the  oranges  were  warranted  to  be  sound,  and  of 
good  quality  when  he  purchased  them,  and  that  they 
were  unsound. 

On  these  factSi  the  court  charged  the  Jury,  <<  that  ther« 
9P  14 
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was  no  doubt  of  the  legality  of  a  re-sale  of  goods,  on  ao 
couQt  of  a  former  purchaser,  who  refuses  to  take  goods, 
by  bim  fairly  purchased ;  but  such  re-sale  must  be  made 
public,  and  public  notice  given,  and  notice  thereof  given  to 
the  first  purchaser,"  The  court  further  charged  the  jury 
in  the  following  words,  to  wit :  "A  sound  price  is  a  war- 
ranty for  sound  property,  unless  some  special  agreement 
be  made,  by  which  the  goods  or  property  are  to  be  ta- 
ken by  the  purchaser,  whether  sound  or  unsound." 

To  which  several  opinions,  the  plaintiff  excepted,  &c. 
And  verdict  and  judgment  having  been  rendered  for  the 
defendant,  the  plaintiff  moved  the  court  for  a  new  trial ; 
which  motion  having  been  decided  against  him,  he  has 
prosecuted  his  writ  of  error  to  this  court. 

Campbell,  for  the  plaintiff  in  error. 
Stewart,  contra. 

COLLIER,  C.  J.-  That  the  seller  of  property  may  re- 
sort to  his  action  against  the  purchaser,  for  the  recovery 
of  such  damages  as  he  shall  sustain,  by  the  failure  of 
the  latter  to  complete  his  purchase,  is  a  proposition  too 
plain  to  require  illustration.  In  such  a  case,  the  recov- 
ery must  be  graduated  by  the  injury  which  the  seller 
sustains ;  unless,  perhaps,  where  that  injury  is  increased 
by  his  own  imprudent  course  of  conduct,  in  regard  to 
the  thing  sold.  If  a  purchaser  refuses  to  comply  with 
his  contract,  he  absolves  the  seller  from  the  obligation 
to  continue  in  a  situation  which  will  enable  him  to  de- 
liver the  article  sold:  whenever  he  shall,  thereafter,  change 
his  mind,  he  may  sell  it  if  he  think  proper.     In  fact,  a 
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sale,  if  properly  conducted,  never  can  prejudice  ttie  pur- 
chaser, and  would  often  be  beneficial  to  the  seller.  Sup- 
pose  the  thing  sold,  subject  to  waste  or  to  perish,  imme- 
diately,—if  the  seller  were  obliged  to  keep  it,  the  pur- 
ehaaer  would  be  liable  to  the  full  amount  of  the  pur- 
chase money ;  but,  if  allowed  to  re-sell  them,  the  purchaser 
would  be  entitled  to  a  credit,  for  so  much  as  it  yielded, 
upon  the  resale,  and  would  only  be  charged  for  the  defi- 
cit. Thus  we  discover,  how  unreasonable  would  be  a 
role,  requiring  the  seller  to  suffer  the  article  to  perish  on 
his  hands,  and  run  the  risk  of  the  solvency  of  the  buyer.. 
It  is  unnecessary,  however,  to  consider  at  greater  length, 
this  particular  question,  for  it  was  largely  examined,  in 
the  School  CommissioDers  vs.  Aikin— (5  Porter's  Reports, 
169 ;)  and  in  that  case,  tiie  court  say,  "After  a  purchas- 
er has  absolutely  refused  to  comply  with  a  contract  of 
sale,  the  seller  is  at  liberty  to  consider  the  contract  at  an 
end,  and  immediately  sue  for  the  damages  he  has  sus- 
tained." 

In  that  case,  the  declaration  disclosed  the  fact  of  a  re- 
sale, and  stated  the  difference  between  the  first  and  se- 
cond sale,  and  this  was  the  sum  sought  to  be  recovered. 
The  court  say,  further — "A  re-sale  was  not  necessary  to 
fix  the  liability  of  the  defendant  for  a  breach  of  contract, 
and  the  action,  in  another  form,  could  have  been  main- 
tained, without  showing  a  re-sale:  it  might  be  one  mode 
of  ascertaining  the  amount  of  damages,  perhaps  the  best, 
but  certainly  not  the  only  way  of  ascertaining  the 
same." 

To  the  same  effect  is  Adams  vs.  McMillan— (7  Porter's 
Rep.  73.)     If  a  resale  was  not  essential  to  the  plain- 
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tiflf 'b  right,  and  was  not  conclusive,  as  lo  the  damages,  to 
which  he  was  entitled,  it  is  difficult  to  conceive  of  any 
reason  for  requiring  the  purchaser  to  be  informed  of  the 
time  and  place  of  re-sale.  The  amount  yielded,  at  the 
re-sale,  we  have  seen,  is  not  conclusive,  to  show  the  ex- 
tent of  his  liability,  and  he  may,  whether  he  have  notice 
or  not,  show  its  unfairness;  or  that  it  was  made,  under 
circumstances,  unusual,  and  cal/ulated  to  prevent  a  sale, 
at  a  fair  price.  The  contract,  then,  between  the  seller 
and  purchaser,  being  at  an  end,  in  consequence  of  the 
default  of  the  latter,  he  had  no  right  to  insist  upon  the 
necessity  of  notice:  and  the  court  erred  in  the  instruc- 
tion to  the  jury,  on  this  point. 

The  second  instruction  of  the  judge  of  the  County 
court,  is  entirely  opposite  to  the  course  of  judicial  decision 
at  common  law— and  though  It  may  be  defensible  in 
ethics,  or  sustained  by  a  well  settled  rule  of  the  civil 
law,  we  do  not  feel  called  on  to  examine  it  further ;  but 
will  content  ourselves  with  saying,  that  it  is  adverse  to 
the  previous  decisions  of  this  court — (See  Ricks  vs.  Dilla- 
hunty,  8  Porter,  OOO,  and  cases  there  cited.) 

It  was  objected  at  the  argument,  by  the  defendant's 
counsel,  that  under  the  pleadings,  the  plaintiff  could  not 
have  been  injured  by  the  charge  to  the  jury,  however  er- 
roneous it  may  be  In  itself.  We  think  otherwise :  the 
first  count  in  the  declaration  is  well  adapted  to  the  facts 
disclosed  in  the  bill  of  exceptions,  and  the  instructions  to 
the  jury  calculated  to  prevent  a  recovery. 

The  defendant's  counsel,  upon  the  supposition  that  the 
opinion  of  the  court  might  be  against  him,  upon  the 
questions  of  law  raised  by  the  plaintiff,  insists  that  the 
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bill  of  exceptions  was  waived  by  tlie  decision  of  the 
County  court,  on  the  plaintiff's  motion  for  anew  trial. 

In  the  first  place,  it  may  be  remarked,  that  the  record 
does  not  inform  us  for  what  cause  the  motion  for  a  new 
trial  was  submitted  to  the  County  court,  so  that,  for  any 
thing  appearing  to  the  contrary,  it  may  have  been  found- 
ed on  causes  entirely  different  from  those  embraced  by 
the  bill  of  exceptions.  If  such  be  the  true  state  of  fact, 
— and  if  necessary,  we  would  intend  it,  —it  was  the  duty 
of  the  County  court  to  have  entertained  tlie  motion  for  a 
new  trial,  without  putting  the  plaintiff  to  elect  the  mo- 
tion at  the  expense  of  waiving  his  exception. 

But  for  the  purpose  of  settling  a  question  of  practice, 
we  will  suppose  that  the  grounds  of  exception,  and  mo- 
tion for  a  new  trial,  were  identical.  It  is  said,  that  if  a 
pairty  is  dissatisfied  with  a  decision  of  a  subordinate  courts 
upon  a  point  of  law,  he  may  ordinarily  cause  it  to  be  re- 
viewed in  either  one  of  two  modes.  1st.  He  may  move 
the  court  for  a  new  trial ;  2d.  He  may  tender  his  bill  of 
exceptions,  and  thus  put  the  question  on  record,  in  order 
that  it  may  be  examined  on  appeal  or  writ  of  error.  But 
he  should  not,  under  ordinary  circnmstanceSy  be  allowed 
by  the  subordinate  court  to  pursue  both  courses.  If  he 
relies  on  his  motion  for  a  new  trial,  then  his  objection 
docs  not  appear  on  the  record,  and  of  course  an  appeal  or 
writ  of  error  would  be  of  no  avail.  But  if  he  have  his 
bill  of  exceptions  sealed,  the  court  should  not  grant  a  new 
trial,  on  the  ground  stated  in  the  bill  of  exceptions,  for 
the  question  is  then  on  the  record,  and  the  error,  if  any, 
may  be  corrected  by  an  appellate  court— (Fabrigas  vs. 
Hastyn,  2  Wm.  Bla.  R.  929.)    It  has  more  recently  been 
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decided,  that  tlie  court  will,  i?i  no  case,  grant  a  motion 
for  a  new  trial,  when  a  bill  of  exceptions  has  been  ten- 
dered, unless  it  be  subsequently  abandoned— (2  Chitty's 
Rep.  272 ;  S.  P.  Cogswell  vs.  Brown,  1  Mass.  R.  237 ;)  but 
in  Reed  vs.  Miller,  (1  Bibb's  R.  142,)  it  was  determined, 
that  the  court  have  no  right  to  require  a  party  to  with- 
draw his  exception  to  their  opinion,  before  they  will  en- 
tertain a  motion  for  a  new  trial,  presenting  the  same 
questions  of  law.  And  in  Danham  et  al.  vs.  Baxter,  (4 
Mass.  R.  79,)  it  was  held,  that  the  court  will  grant  a  new 
trial,  without  requiring  the  right  of  review  to  be  waived, 
in  a  case  where  the  court  was  of  opinion,  on  the  trial, 
from  the  facts  shown  by  the  plaintiflF,  that  the  law  was 
such  he  could  not  recover,  and  stopped  the  examination 
of  witnesses  for  the  defendant  on  that  ground;  but  the 
Jury  found  a  verdict  for  the  plaintiff,  against  the  direction 
of  the  judge. 

A  motion  for  a  new  trial  addresses  itself  to  the  dis* 
cretion  of  the  court  trying  the  cause,  and  is  governed  by 
the  circumstances  of  the  case,  and  those  rules  which  have, 
from  time  to  time,  been  adopted,  as  applicable  to  the 
subject.  Following  what  we  conceive  to  be  the  best  es- 
tablished practice,  we  are  of  opinion,  that  the  court  trying 
the  cause  ought  not  to  grant  a  new  trial  for  the  causes 
embraced  by  a  bill  of  exceptions,  unless  the  party  sub- 
mitting a  motion  distinctly  waives  the  exception.  If, 
however,  the  primary  court  make  no  such  requisition  of 
a  party  moving  for  a  new  trial,  but  allows  his  exception, 
and  considers  and  overrules  his  motion  for  a  new  trial| 
the  appellate  court  cannot  refuse  to  consider  the  excep- 
tlons.     This  would  be  to  interfere  with  the  discretion  of 


THE  SUPREME  COURT  OF  ALABAMA.  Ill 

^ • ■  IIIM  I  ■■  I 

Livingsten  et  al.  vs,  Steam-Boat  Tallapoosa. 


the  primary  court,  or  rather  to  determine,  that  it  had 
been  universally  exercised,  and  was  the  subject  of  revi- 
sion—an assumption  entirely  indefensible. 

The  judgment  of  the  County  court  must  be  reversed, 
and  the  case  remanded. 


LIVINGSTON  et  al.  VS,  STEAM-BOAT  TALLAPOOSA. 

1.  The  statutes  of  this  State  authorise  the  prosecution  either  of 
an  appeal  or  writ  of  error,  as  to  all  final  jud^ents  and  decrees 
of  the  Circuit  and  County  courts, — admirfiilty  cases  as  well  as 
others. 

2.  And,  in  such  cases,  an  appeal  is  the  most  appropriate  remedy, 
as  the  claimant  can  thus  suspend  the  execution  of  the  decree, 
both  as  to  himself  and  the  stipulators. 

3.  At  common  law,  stipulators  may  not  question  the  correctness 
of  a  decree  of  condemnation. 

4  And  if  stipulators  alone  appeal,  they  are  confined  to  a  refietv 
oi  the  judgment,  so  far  only  as  they  are  themselves  concerned. 

5.  (The  case  of  Richardson  et  al.  vs.  Cleaveland  and  Stugginsi 
(5  Porter,  251,)  reviewed  and  corrected.) 

Error  to  the  County  court  of  Mobile,  exercising  admi- 
ralty jurisdiction. 

Libel  of  a  steam-boat,  for  provisions  and  stores  fur- 
nished. 

The  defendant  in  error  filed  his  libel  in  the  County 
court  of  Mobile,  against  the  steam-boat  Tallapoosa,  for 
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provisions  and  stores  furnished  the  boat,  at  the  requestor 
the  master  of  said  boat,  and  the  boat  was  attached  and 
seized  by  the  sheriff  to  answer  the  libel,  and  the  parties 
who  prosecuted  this  writ  of  error,  were  the  individuals 
to  whom  the  steam-boat  was  delivered,  after  its  seizure 
under  the  attachment.  They  entered  into  the  usual  sta- 
tutory bond,  conditioned  to  pay  such  judgment  as  should 
be  rendered  on  the  libel.  No  claim  whatever  was  inter- 
posed by  any  one  in  the  County  court,  and  a  decree  pro 
confessoj  or  rather  by  default,  was  rendered,  and  a  judg- 
ment for  the  amount  ascertained  to  be  due,  entered 
against  the  plaintiffs  in  error,  as  stipulators;  to  reverse 
which,  they  prosecuted  thier  writ  of  error: 
The  errors  assigned  were — 

1.  That  the  County  court  had  no  jurisdiction ; 

2.  That  there  was  no  affidavit  totlie  libel,  to  warrant 
the  seizure ; 

3.  There  was  no  proof  of  the  debt  set  forth  in  the  li- 
bel; 

4  There  was  no  foundation  for  the  judgment  against 
the  plaintiffs ; 

5.  The  debt  alleged  did  not  authorise  the  proceeding. 

Campbell,  for  the  plaintiffs  in  error. 
Stewart,  contra. 

GOLDTHWAITE,  J.— If  the  principles  of  the  common 
law,  were  to  be  applied  to  the  determination  of  this  case, 
it  is  clear,  that  the  plaintiffs  in  this  court,  ought  not  to 
be  permitted  to  question  the  validity  of  any  judgment  of 
condemnation  rendered  against  the  steam-boat,  either  In 
the  case  of  default  or  otherwise. 
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In  the  case  of  Stebbins  vs.  Fitch,  (1  Stewart,  186,)  it 
was  determined,  that  a  garnishee  would  not  be  allowed 
to  question  the  regularity  of  the  Judgment  against  the 
defendant  in  attachment,  as  whose  debtor  he  was  sum- 
moned ;  and  in  Thompson  vs.  Allen,  (4  Stew.  &  Por.184,) 
the  same  doctrine  was  recognized  and  acted  upon.  In 
the  former  case,  however,  which  was  prosecuted  by  the 
garnishee,  it  is  distinctly  admitted,  by  the  court,  that  he 
might  well  have  assigned  for  error,  the  omission  of  any 
Judgment  against  the  defendant  in  attachment.  The 
rule,  that  ball  shall  not  be  permitted  to  controvert  the 
correctness  of  the  Judgment  against  their  principal,  is  fa- 
miliar to  all,  and  was  recognised  by  this  court  in  the  case 
of  Toulmin  vs.  Bennett  et  al.  (3  Stew-  &  Por.  320.) 

The  same  rules  obtain  in  the  civil  law,  as*  to  stipula- 
tors ;  and  they  are  even  extended  so  far,  as  to  pronounce 
a  judgment  against  each,  a  mere  incident  to  the  previous 
decree,  which,  if  removed  by  appeal  to  another  court,  en- 
tirely suspends,  and  carries  with  it,  the  stipulation  into 
the  appellate  tribunal,  where  the  proper  Judgment  is 
rendered— (McLellan  vs.  The  United  States,  1  Gall.  227j 
Brig  Helen  vs.  Ogden,  1  Mason,  431.)  In  the  latter  case, 
it  was  held,  that  if  the  decree  of  condemnation  remained 
unappealed  from,  the  Judgment  rendered  against  the 
stipulators  could  not  be  reviewed  on  an  appeal.  In  nei- 
ther of  these  cases,  however,  did  any  question  arise, 
which  required  the  court  to  decide,  if  a  decree  against 
stipulators  was  unsupported  by  a  previous  decree  of  con- 
demnation, that  the  parties  could  in  no  manner  review 
the  decree  against  them  on  an  appeal.  Nor  is  any  thing 
said  of  the  relief  whi::h  persons  could  have,  if  a  decree 
9P  15 


114 


REPORTS  OF  CASES  IN 


Livingston  et  al.  vs,  Bteam-Boat  Tallapoosa. 

Was  rendered  against  them  as  stipulators,  when,  in  point 
of  fact,  no  stipulation  was  entered  into. 

Whatever  may  be  the  rules  of  the  civil  law  in  such 
cases,  it  is  conceived,  that  in  relation  to  them,  as  well  as 
to  all  final  judgments  and  decrees  of  the  Circuit  or  Coun*^ 
ty  courts  in  proceedings  of  this  summary  nature,  against 
the  stipulators,  our  own  statutes  have  ordained,  that  ei- 
ther an  appeal  or  writ  of  error  may  be  prosecuted. 

It  is  true,  that  some  inconvenience  will  be  felt  from 
the  commingling  of  the  practice  of  the  admiralty,  with 
the  common  law  writ  of  error,  but  when  the  rule  is 
once  known,  it  can  be  conformed  to  without  difliculty. 

An  appeal  is,  in  reality,  the  most  appropriate  remedy; 
as  the  claimant,  if  one  has  intervened,  can  thus  suspend 
the  execution  of  the  decree,  both  as  to  himself  and  the 
stipulators;  as  it  is  clear,  by  the  practice  of  the  admiralty 
courts,  that  this  would  be  its  effect.  If  the  stipulators 
alone  appeal,  they  must,  according  to  the  course  of  prac- 
tice, and  all  the  analogies  of  the  law,  be  confined  to  a 
review  of  the  judgment,  so  far  only  as  they  themselves 
are  connected  with  it. 

When  the  writ  of  error  is  sued  out,  it  must  be  by  all 
who  are  parties  defendant  to  the  decree,  whether  as 
claimants  or  as  stipulators,  otherwise,  this  consequence 
will  follow,  that  the  decree  may  be  divided  into  two 
parts,  and  one  writ  of  error  sued  out  by  the  claimant,  ano- 
ther by  the  stipulators,  on  which  different  Judgments 
might  be  rendered,  having  no  connection  or  bearing  on 
each  other.  The  decree,  as  to  the  stipulators,  might  be 
affirmed,  when  that  as  to  the  claimant  might  be  revers- 
ed, and  thus  the  former  would  be  forced  into  equity  for 
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relief.  Difficulties  like  these  must  be  avoided,  if  it  is 
possible  to  do  so  without  offering  violence  to  our  sta- 
tutes. 

A  practice,  not  very  dissimilar  to  the  one,  proper  to 
circumstances  like  these,  has  long  prevailed  with  us,  and 
furnishes  the  best  rule  for  our  guidance. 

We  have  several  statutes,  authorising  the  courts  to  ren- 
der a  summary  judgment  against  securities  on  appeal, 
certiorari,  and  writ  of  error  bonds.  In  all  these  cases, 
the  sureties  are  connected  with  the  principals,  by  the 
Judgment  of  the  court,  and  it  has  several  times  been  held 
by  this  court,  that  if  after  such  connection  by  the  judg- 
ment of  an  inferior  court,  a  writ  of  error  is  prosecuted,  it 
must  be  by  all  the  parties,  or  it  will  be  dismissed— (Cal- 
ler vs.  Brittain,  Minor,  27;  Webster  vs.  Yancey,  id.  183 ; 
Eastland  vs.  Jones,  id.  275 ;  Swift  vs.  Hill,  1  Porter, 
277.) 

If  a  similar  rule  is  applied  to  decrees  like  the  one  be- 
fore us,  we  are  at  one  furnished  with  a  practice  which 
is  understood,  and  to  which  we  can  conform  with  less 
difficulty  than  to  any  other ;  besides  this,  it  will  harmo- 
nise with  our  decisions  in  other  respects.  This  was  the 
course  pursued  in  the  case  of  Richardson  et  al.  vs.  Cleve- 
land and  Huggins,  (5  Porter,  251,)  in  which  the  writ  of 
error  was  sued  out  by  the  stipulators,  one  of  whom  was 
the  claimant.  No  question  was  niade  there,  however,  as 
to  the  parties;  but  as  this  course  was  pursued  in  that  case, 
it  furnishes  an  additional  reason  for  now  adopting  it. 

In  cases  of  defaults,  where  judgment  has  also  been 
rendered  against  the  stipulators,  they  can  pursue  their 
remedy  by  writ  of  error,  but  according  to  the  rules  be- 
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fore  ascertained,  they  can  only  be  permitted  to  question 
the  validity  of  the  judgment,  so  far  as  it  affects  their  own 
peculiar  condition.  When  the  claimant  is  also  one  of 
the  parties  to  the  stipulation,  or  a  decree  is  rendered 
against  him,  the  whole  can  be  reviewed  at  his  instance, 
as  was  done  in  the  case  just  cited;  but  the  writ  of  error 
must  be  sued  out  in  the  name  of  all  the  parties  to  the 
decree. 

As  this  practice  of  sueing  out  process  according  to  the 
course  of  the  admiralty,  to  enforce  liens,  has  very  much 
increased,  it  is  important  that  it  should  be  established 
on  principles  which  will  bear  examination:  we  therefore 
deem  it  proper  to  state  and  correct  an  error  which  exists 
in  the  opinion,  as  pronounced  in  the  case  of  Richardson 
ct  al.  va  Cleveland  <fc  Huggins,  (5  Porter,  251.)  With 
the  question  determined  by  that  case,  and  on  which  it 
was  reversed,  we  remain  perfectly  satisfied ;  but  we  also 
declared,  "  that  the  condemnation  of  the  boat,  after  a 
stipulation  had  been  entered  into,  was  erroneous,  as  the 
libellants,  by  stick  a  jtidgment,  would  have  two  remediesJ^ 
Now  this  consequence  does  not  follow  a  condemnation 
merely,  but  only  when  a  decree  for  the  sale  is  also  ren- 
dered. The  condemnation,  by  itself,  is  nothing  more 
than  the  declaration  of  the  court,  that  the  lien  sought  to 
be  enforced,  legally  attaches  to  the  boat,  or  other  vessel. 
If,  however,  the  decree  of  condemnation  was  followed 
by  an  order  for  a  sale,  when  the  boat  or  other  vessel  had 
been  previously  delivered  on  bail,  and  the  statutory  bond 
taken,  such  a  course  would  be  erroneous,  as  the  lien  is 
absolutely  determined,  and  at  an  end  when  the  bond  is 
taken;  that  is,  so  far  as  the  particular  claim  sought  to  be 
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enforced  is  connected  with  it.  Tlie  correction  i»f  this 
error  is  only  important  at  this  time,  as  it  may  save  par- 
ties cost,  by  inducing  them  not  to  seek  to  reverse  judg- 
ments merely  on  the  formal  ground,  tliat  a  condemnation 
is  decreed  in  connection  with  a  Judgment  on  the  stipula- 
tion. 

In  the  present  case,  no  attempt  is  made  to  impeach 
the  decree  against  the  present  plaintiffs,  as  stipulators 
merely;  the  only  errors  assigned  are  such  as  question 
the  decree  on  grounds  shewing  that  the  steam-boat  at- 
tached, was  not  subjected  to  a  lien  under  the  statutes. 

As  these  parties  are  not  permitted  to  go  into  such  an 
Inquiry,  under  the  rules  we  have  ascertained  in  the  for- 
mer part  of  this  opinion,— the  decree  is  affirmed. 
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1.  The  omission  to  aver,  in  a  general  count,  for  money  had  and 
received — a  promise  to  pay  on  request,  is  not  matter  of  sub- 
stance. 

2.  The  claim  of  a  plaintiff  cannot  be  defeated,  on  a  conjecture  as 
to  the  intention  of  the  jury,  in  reference  to  their  verdict — ca- 
ses must  be  divested  of  doubt,  to  warrant  a  reversal  of  judg- 
ment. 

3,  The  court  will  not  infer  from  the  words  "  pre-emption  and 
floats,"  in  a  contract,  that  they  refer  to  a  pre-emption  right  un- 
der the  acts  of  Congress ;  and  that  the  contract  is  void,  by 
reason  of  an  inhibition  of  sale  contained  in  those  acts. 

4,  The  only  way  in  which  this  court  can  receive  information  of 
the  evidence  offered  on  a  trial  below ;  is  by  bill  of  exceptions, 
or  demurrer  to  evidence. 


Error  to  the  County  court  of  Benton  county. 

Debt  on  bond,  alleged  to  be  lost.  The  declaration 
contained  two  counts.  The  first  was  on  a  bond  condi- 
tioned to  make  a  title  to  land,  when  defendant  obtained 
a  pre-emption  for  the  same,  which  bond  was  alleged  to 
be  lost ;  and  the  second  charged  a  general  indebtedness, 
without  averring  a  promise  to  pay  on  request.  Plea — 
general  issue.     Verdict  and  judgment  for  plaintiff. 

The  verdict  was  for  five  hundred  dollars,  the  penalty 
ot  the  bond :  whereupon  plaintiff  relinquished  two  hun- 
dred dollars  of  the  verdict,  and  judgment  was  entered  up 
Tor  the  remaining  three  hundred  dollars.    - 

At  a  subsequent  day,  defendant  moved  the  court  in  ar- 
rest of  judgment,  and  for  a  new  trial— for  the  following 
reasons : 
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Because  the  instrument  on  which  the  suit  was  brought 
was  void ; 

Because  there  were  two  judgments ; 

Because  the  judgments  did  not  agree  with  the  verdict. 

The  motion  was  overruled  by  the  court,  and  defendant 
excepted. 

He  now  assigned  for  error : 

1.  The  court  erred  in  permitting  the  affidavit  (of  the 
plaintiff  below,)  of  the  loss  of  the  instrument  which  is 
the  foundation  of  this  action,  as  evidence  to  establish  its 
loss  to  the  court  and  jury. 

2.  The  court  erred  in  entertaining  jurisdiction  of  this 
cause,  because  the  instrument  sued  on,  was  void  per  se. 

3.  The  court  erred  in  rendering  a  judgment  varying 
from  the  verdict  of  the  jury. 

4.  The  court  erred  in  rendering  the  judgment  in  this 
cause. 

5.  The  court  erred  in  not  arresting  the  judgment  ren- 
dered upon  the  motion  of  the  plaintiff  in  error,  made  in 
the  court  below. 

Martiuy  for  plaintiff  in  error. 
Chilton,  contra. 

GOLDTHWAITE,  J.— No  objections  were  made  to  the 
safllciency  of  the  declaration  in  the  court  below,  by  de- 
murrer or  otherwise,  nor  was  the  sufficiency  of  the  evi- 
dence to  sustain  the  action  there  questioned  until  after 
verdict ;  it  thererore  becomes  material,  to  enquire  how 
far  the  errors  supposed  to  have  been  committed,  can  now 
be  looked  into.    The  statute  declares,  that  no  cause  shall 
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be  reversed)  arrested*,  or  otherwise  set  aside,  after  verdict 
or  judgment,  for  any  matter  on  the  face  of  the  pleadings 
not  previously  objected  to ;  provided^  the  declaration  con- 
tain a  substantia  Icause  of  action,  and  a  material  issue  be 
tried  thereon— (Aik.  Dig*  266.) 

The  declaration,  in  this  case,  contains  two  counts : 
one  is  framed  on  an  instrument  of  writing  in  the  form 
of  a  bond,  with  a  condition,  of  which  profert  is  excused 
K>n  account  of  its  loss :  the  other  is  a  general  count,  for 
money  had  and  received  by  the  defendant  to  the  plain- 
tiflf 's  use.  The  only  defect  in  the  latter,  is  the  omission 
to  aver  a  promise  to  pay  on  request  This  omission  can- 
not be  regarded  as  matter  of  substance,  especially  after 
verdict,  as  the  promise  to  pay  is  a  mere  legal  inferencci 
arising  from  the  fact  of  indebtedness,  and,  in  point  of 
fact,  has  no  existence  in  most  cases. 

It  is  supposed,  by  the  plaintiflF  in  error,  that  the  jury, 
by  the  verdict  returned  by  them,  have  negatived  the  idea, 
that  they  intended  it  to  be  general,  and  to  be  applied  to 
both  counts  of  the  declaration;  as  they  find  for  the  plain- 
tiff five  hundred  dollars  debt,  in  the  declaration  men- 
tioned, by  way  of  damages,  for  thie  breach  of  his  said 
contract.  It  is  possible,  that  such  may  have  been  the  in- 
tention of  the  jury,  but  we  are  not  permitted  to  defeat 
the  claim  of  the  plaintiff  in  the  court  below,  on  a  mere 
conjecture.  If  the  plaintiff,  in  this  court  wished  to  pre- 
sent his  case  for  revision,  it  was  his  business  to  divest  it 
of  all  doubt,  as  we  cannot  be  expected  to  interfere  to  re- 
verse a  judgment,  because  it  may  possibly  be  erroneous. 

If,  however,  we  could  pass  around  the  verdict,  and 
were  called  on  to  examine  the  first  count  of  the  declara- 
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ratiOQ)  there,  is  nothing  in  it,  to  raise  a  legal  presumption^ 
that  the  contract  stated  is  invalid  or  illegal.  We  cannot 
Infer)  from  the  terms  pre-emption  and  floats,  that  this  con- 
tract must  refer  to  a  pre-emption  right,  under  some  one 
of  the  acts  of  Congress,  or  that  it  must  necessarily  be 
void  or  inoperative,  by  reason  of  any  inhibition  of  sale 
contained  in  them.  If  it  was  important  to  the  rights  of 
the  plaintiff  in  error  to  have  a  decision  of  these  questions, 
the  precise  point  should  have  been  presented  in  the  plead- 
ings, or  on  a  motion  to  instruct  the  jury  on  the  points  6f 
law  arising  out  of  the  evidence. 

The  same  remarlcs  will  apply  with  full  force  to  the 
affidavit  of  the  loss  of  the  instrument.  It  may  or  may 
not  have  been  introduced  in  evidence  to  the  jury  as  proof 
of  the  instrument,  but  it  is  certain,  that  the  only  Way  in 
which  this  court  could  receive  information  on  this  sub- 
ject, is  by  a  bill  of  exceptions,  or  demurrer  to  evidence/ 

There  is  no  error  in  the  judgment,  and  it  is  affirmed* 
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• 

1.  The  omission  to  set  forth  in  a  declaration j  the  manner  of  pay- 
ment prescribed  in  a  contract,  cannot  be  taken  advantage  of  as 
a  variance^  if  no  question  arises  in  the  case,  upon  that  part  of 
the  contract. 

2.  The  terms  "/or  value  received,^^  "  or  order,"  or  even  the  in- 
sertion of  a  specific  consideration,  do  not  at  all  enter  into  the 
legal  meaning  ot  effect  of  a  promissory  note. 

3.  Thus — ^the  omission  to  set  out  in  a  declaration^  on  a  promissory 
note,  (there  being  no  attempt  to  set  it  out  in  hcec  verba^  the 
specinc  consideration ;  and  that  it  might  be  discharged  by  oth' 
er  paper, — cannot  be  taken  advantage  of  as  a  variance^ 

4.  Such  understanding  is  to  be  regarded  as  a  stipulation  fqic  the 
benefit  of  the  maker  of  the  note ;  and  cannot  influence  the 
payee's  right  to  recover  the  amount  of  the  note  and  interest} 
unless  discharged  by  the  substitution  of  othet  paper* 

Error  to  the  Circuit  court  of  Marengo. 

Assumpsit  on  a  promissory  note— tried  before  Judge 
P.  Martin. 

The  defendant  in  erroi"  declared  against  the  plaintiff 
in  the  Circuit  court  of  Marengo,  and  described  the  pro- 
missory note  on  which  the  action  was  founded,  as  one 
by  which  he  "  promised  to  pay  on  or  before  the  first  day 
of  January  next  after  the  date  thereof,  to  the  said  plain- 
tiff, the  sum  of  two  hundred  and  eighty  dollars,  for  value 
received,"  (having  previously  set  out  its  true  date.)  The 
case  was  submitted  to  the  jury  on  the  plea  of  non-assump' 
sit;  when  the  defendant  in  error,  to  sustain  the  issue  on 
his  part,  offered  in  evidence  a  promissory  note  of  the  fol- 
lowing tenor : 
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"  On  or  before  the  first  day  of  January,  eighteen  hun- 
dred and  thirty-seven,  I  promise  to  pay  Mr.  Thomas  Ra- 
ser,  two  hundred  and  eighty  dollars,  it  being  the  purchase 
money  for  four  mares,  at  seventy  dollars  each ;  and  it  Is 
understood  between  Mr.  Thomas  Raser  and  myself,  that 
this  obligation  for  $280,  may  be  paid  by  any  other  paper 
due  the  Ist  of  January  next,  which  I  may  think  fit  to 
endorse.    Areola,  4th  June,  1836. 

(Signed,)  «John  M'Rae." 

To  the  admission  of  this  note,  the  plaintiflF  in  error 

objected,  but  his  objection  was  overruled,  and  the  note 

» 

read  to  the  jury  as  evidence ;  whereupon  he  excepted,  &c. 

Stewartj  for  plaintiff  in  error. 
Phelan,  contra. 

COLLIER,  C.  J.— The  only  question  raised  here.  Is, 
whether  the  note  is  so  described  in  the  declaration,  as  to 
have  authorised  the  court  to  admit  it  in  evidence. 

So  much  of  the  note  as  sets  forth  an  understanding 
between  the  parties,  that  it  might  be  discharged  by  the 
plaintiflT,  by  the  indorsement  of  other  paper  due  at  thesame 
time,  must  be  regarded  as  a  stipulation  for  his  benefit. 
He  might  avail  himself  of  it  or  not,  at  his  election,  but 
it  cannot  influence  the  defendant's  right  to  recover  the 
amount  of  the  note  with  interest ;  unless  it  has  been  dis- 
charged by  the  substitution  of  other  paper,  according  to 
the  terms  of  the  contract— and  this,  if  it  was  done,  should 
have  been  shown  at  the  trial.  In  Guyon  vs.  Lewis,  (7 
Wend.  R.  26,)  it  was  decided  that  the  omission  to  set 
forth  in  a  declaration,  the  manner  of  payment  prescribed 
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in  a  coQtract,  canaot  be  taken  advantage  of  as  a  vari- 
ance, if  no  question  arises  in  the  case  upon  tliat  part  of 
the  contract.  Here,  no  question  could  regularly  arise 
upon  the  part  of  the  contract  we  are  considering,  unless 
it  were  at  the  instance  of  the  plaintiff  in  error ;  for  the 
defendant  claims  no  benefit  from  it.  The  authority, 
then,  we  have  cited,  sustained  as  it  is  by  the  fitness  of 
the  thing,  shows  that  there  was  no  necessity  to  introduce 
and  negative  by  the  declaration,  the  last  clause  in  the 
note— and  its  omisssion  is,  consequently,  no  variance. 

There  are  two  modes  of  declaring  on  a  promissory 
note — the  one  by  setting  it  out  in  hcec  verba,  the  other, 
by  stating  it  according  to  its  legal  effect.  In  the  first,  an 
omission  or  substitution  of  a  word,  which  does  not  effect 
the  substance  of  the  contract,  will  be  fatal— in  the  other, 
it  is  sufflcient  to  describe  the  note  substantially,  taking 
care  that  the  declaration  does  not  charge  a  greater  lia- 
bility upon  the  defendant,  than  he  has  incurred  by  his 
contract, — observing,  however,  with  accuracy,  its  date, 
time  of  payment,  <fcc.— (1  Chitty's  PL  334 ;  1  Sanders  on 
PI.  <kEv.  117,  etpost;  1  Starkie's  Ev.  1589;  Cantley  vs. 
Hopkins,  5  Stew.  &  Por.  R.  58 ;  Harrison  vs.  Weaver,  2 
Por.  R.  542;  Rodman  vs.  Forman,  8. Johns.  R.  26.)  And 
under  the  influence  of  this  distinction,  it  has  been  held, 
that  it  is  no  variance,  to  describe  the  assignment  of  a 
bond  to  be  for  "value  received,^^  though  the  words  are  not 
found  in  the  assignment  itself;  for  these  words,  in  a  de- 
claration, are  only  an  averment  of  the  plaintiff  himself; 
that  such  was  the  consideration  for  which  the  assign- 
ment was  made^  and  not  an  averment  that  the  assign* 
ment  was  so  written— (McWilliams  vs.  Smith,  1  CalPs 
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R.  123.)  So,  the  words  ^^for  value  received"  in  setting 
forth  a  promissory  note  in  a  declaration,  are  words  of 
description,  and  not  an  averment;  and  if  the  note  pro- 
duced in  evidence  want  those  words,  it  is  no  variance — 
(Saxton  vs.  Johnson,  10  Johns.  R.  418 ;  see  also  Field  vs. 
Field,  9  Wend.  R.  394 ;  Porter  vs.  Talcott,  1  Cow.  Rep. 
359;  M'Kinley  vs.  Rob,  20  Johns.  R.  351;  and  1  Saund. 
PI.  &  Ev.  118,  and  cases  there  cited.) 

Now,  in  the  case  at  bar,  it  seems  to  us  that  it  cannot 
be  seriously  urged,  that  the  variance  between  the  decla- 
ration and  note,  is  such  as  should  have  induced  its  exclu- 
sion from  the  jury.  The  words  ^'for  value  received,^^  was 
a  statement,  in  effect,  of  the  particular  consideration  ex- 
pressed in  the  note ;  yet,  such  description,  according  to 
the  decisions  cited  from  Virginia  and  New  York,  is  not 
equivalent  to  an  averment,  that  the  words  are  found  in 
the  note.  It  may  be  also  remarked,  that  the  terms  "/or 
value  received,^  "  or  order,"  nor  even  the  insertion  of  a 
specific  consideration,  do  not  at  all  enter  into  the  legal 
meaning  or  effect  of  a  promissory  note— (Aik.  Dig.  s. 
137,  p.  283 ;  s.  6,  328.) 

The  result  is,  that  the  Circuit  court  was  correct  in  its 
decision,  and  its  Judgment  is  affirmed. 


J 
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THE  STATE  VS,  TRUSS. 

1.  In  cnminal,  as  well  as  civil  cases,  witnesses  are  disqualified, 
who  have  a  direct  interest  in  the  event  of  a  case. 

2.  But  the  expectation  of  a  benefit,  not  necessarily  and  legally 
flowing  firom  the  event  of  the  proceeding,  does  not  render  the 
witness  incompetent ;  Thus — 

3.  The  prosecutor,  whose  property  has  been  injured,  is  a  compe- 
tent witness  in  an  indictment  for  malicious  mischief. 

Error  to  the  Circuit  court  of  Talladega. 

Indictment  for  malicious  mischief— tried  by  Judge  A. 
Martin. 

In  this  case,  the  defendant  was  indicted  for  unlawful- 
ly,  wilfully  and  maliciously  killing  four  hogs,  the  pro- 
perty of  John  B.  Tuck.  Defendant  plead  the  general  is- 
sue. On  the  trial,  the  competency  of  the  witness,  who 
was  also  the  prosecutor— Tuck— was  objected  to.  The 
witness  then,  under  seal,  transferred  his  interest  in  the 
suit  to  the  trustees  of  the  Talladega  Female  Academy — 
who  accepted  of  it.  He  was  then  permitted  to  give  evi- 
dence. 

The  question  concerning  the  competency  of  the  wit- 
ness, was  certified  to  the  Supreme  court  for  revision. 

Attorney  General^  for  the  State. 

GOLDTHWAITE,  J.— The  question  referred  by  the 
Circuit  court  of  Talladega  county  is,  whether  the  prose- 
cutor. Tuck,  was  a  competent  witness  to  give  evidence 
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against  the  defendant,  under  the  circumstances  disclosed 
by  the  record. 

The  indictment,  in  this  case,  is  for  malicious  mischief; 
and  the  act  of  assembly  provides,  that  every  person  of-* 
fending  against  its  provisions,  shall,  on  conviction,  be 
fined  in  such  sum  as  the  jury,  trying  the  indictment,  may 
assess,  not  exceeding  fourfold  the  value  of  the  property 
injured  or  destroyed,  and  imprisoned  in  the  common  Jail 
of  the  county  any  length  of  time,  at  the  discretion  of  the 
Jury;  which  fine  shall  be  paid  to  the  party  injured :  Pro- 
videdj  however^  that  the  jury  may  inflict  one  or  both  of  the 
penalties  prescribed— {Alk.  Dig,  113.) 

The  relinquishment,  or  rather,  the  transfer,  by  the 
prosecutor,  of  his  interest  in  the  fine,  to  the  trustees  of 
the  academy  named,  cannot  "^change  the  aspect  of  this 
case,  as  it  is  certain,  if  Tuck  was  not  a  competent  wit- 
ness previous  to  this  relinquishment,  he  could  not  be 
made  so,  by  virtue  of  it. 

The  rule  is  very  clear,  that  in  criminal,  as  well  as  civil 
cases,  witnesses  are  disqualified,  who  have  a  direct  in^ 
terest  in  the  event  of  the  case,  but  this  interest  must  be 
such  as  the  law  recognizes.  The  expectation  of  a  bene^ 
fit,  not  necessarily  and  legally  flowing  from  the  event  of 
the  proceeding,  does  not  render  the  witness  incompetent 
— (Roscoe's  Crim.  Ev.  104.) 

Where  a  statute  gives  a  reward,  or  the  whole  or  a  part 
of  a  penalty  to  the  informer,  and  such  reward  or  penalty 
is  not  recoverable  upon  the  indictment  itself,  but  a  dis- 
tinct suit  is  necessary;  then,  as  the  conviction  will  not 
be  evidence  in  such  suit,  the  testimony  of  the  party  en- 
titled to  the  penalty,  &c.,  is  admissible.     But  where  the 
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penalty  Is  recoverable  on  the  indictment  itself,  and  the 
Informer  is  not  driven  to  a  suit,  his  title  to  the  penalty 
gives  him  such  an  interest  in  the  event  of  the  prosecu- 
tion, as  will  incapacitate  him— (King  vs.  Williams,  9  B. 
&  C.  549.)  The  case  cited,  was  an  indictment  founded 
on  an  English  act  of  Parliament,  whereby  the  justices 
are  empowered  to  give  restitution  of  the  possession  of  the 
lands  entered  on  by  force,  or  holden  by  force,  to  the  re- 
spective tenants  thereof.  The  tenant  entitled  to  restitu* 
tion,  was  held  not  to  be  a  competent  witness.  So,  also, 
.  in  TuUey's  case,  (1  Strange,  316,)  a  conviction  for  deer 
stealing  was  quashed,  because  the  same  person  was  both 
informer  and  witness,  and  entitled  to  a  part  of  the  penal- 
ty. In  the  case  of  the  King  vs.  Williams,  it  is  said  that 
the  reason  why  the  owner,  in  cases  of  robbery  and  lar- 
ceny, who  is  entitled  to  restitution,  is  permitted  to  be  a 
witness,  is  because  the  words  of  the  statute  authorising 
the  restitution,  directs  it,  if  the  felon  be  attainted,  in  con- 
sequence  of  evidence  giveii  hy  the  party  robbed^  or  owner  of 
the  property. 

The  expectation,  hope,  or  even  promise,  of  a  reward 
or  pardon,  is,  however,  not  sufficient  to  disqualify  a  wit- 
ness, for  the  reason  before  staled,— that  it  does  not  neces- 
sarily and  legally  flow  from  the  event  of  the  proceeding. 
The  rule  is  thus  laid  down  by  Hawkins :  "  It  has  been 
ruled,  that  it  is  no  good  exception,  that  a  witness  has  the 
promise  of  a  pardon  or  other  reward,  on  condition  of  his 
giving  his  evidence,  unless  such  reward  be  promised,  by 
way  of  contract  for  giving  such  and  such  particular  evi- 
dence, or  full  evidence,  or  any  way  in  the  least  to  bias 
him  to  go  beyond  the  truth,  which,  not  being  easily 
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avoided,  in  promises  or  threats  of  this  kind,  it  l»  certain 
that  too  great  caution  cannot  be  used  in  making  them"— 
(Hawk.  Book  2,  ch.  46,  s.  135.) 

If  we  apply  these  rules  to  the  question  referred,  ita 
solution  will  be  divested  of  difficult^.  In  the  first  place, 
it  may  be  asked,  what  interest  has  the  party  injured  in 
a  prosecution  like  this  ?  It  is  clearly  contingent,  and  not 
absolute  or  certain. 

If  the  State  succeeds,  and  a  conviction  ensues,  it  does 
not  necessarily  follow,  that  the  party  injured  will  be 
benefitted  by  this  result,  for  the  jury  may  inflict  imprla- 
onment,  and  omit  the  fine.  As  this  may  be  the  result  of 
the  prosecution,  there  is  no  stronger  bias  arising  from  the 
hope  of  reward,  than  exists  in  many  other  cases,  where 
it  is  perfectly  clear  that  the  witness  would  be  competent. 
No  reward  necessarily  flows  from  the  event  of  a  convic- 
lion,  to  the  party  injured,  and  therefore,  he  is  not  witbia 
the  rule,  as  stated. 

This  question,  however  novel  with  us,  has  been  di- 
rectly decided  in  England. 

By  the  statute  of  39  and  40  George  HI,  ch,  89,  s.  I.  ii 
is  enacted,  that  if  naval  stores  belonging  to.  the  crown, 
are  found  in  the  possession  of  an  unauthorised  person,  be 
shall,  on  conviction,  be  deemed  a  receiver  of  stolen  goods, 
and  may  be  trani^orted  for  fourteen  years,  or  the  judge 
may  sentence  him  to  be  whipped,  fined,  and  imprisoned ; 
a  moiety  of  which  fine,  if  imposed,  shall  go  to  the  king, 
and  the  other  moiety  to  the  informer.  It  is  discretiona- 
ry with  the  judge  to  inflict  one,  or  more  of  these  punish- 
ments. On  the  trial  of  an  indictment  under  this  stat- 
ute, an  informer  was  held  to  be  a  competent  witness, 
9P         *  17 
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iind  Lord  Kenyon,  who  tried  the  case,  makes  use  of  this 
language :  "  The  statute  having  given  the  court  a  power 
to  inflict,  at  their  discretion,  either  a  corporal  punishmenti 
or  to  impose  a  flne^  in  case  of  conviction,  and  as  It  was 
only  in  case  a  fine  was  imposed,  that  the  witness  could 
expect  to  derive  any  benefit,  and  that  was  uncertain,  as 
depending  on  tiie  Judgment  of  the  court,  the  objection 
went  only  to  the  credit,  and  not  to  the  competency  of  the 
witness"— (Rex  vs.  Cole,  1  Esp.  169.) 

If  the  interest  of  the  witness  in  that  case,  W£is  uncer- 
tain, as  depending  on  the  Judgment  of  the  court,  it  must 
be  so  in  this,  depending,  as  it  does,  on  the  discretion  of 
the  jury. 

The  Circuit  court  very  properly  admitted  the  witness 
to  give  evidence,  and  though  we  cannot  concur  in  its  rea- 
sons, we  must  pronounce  its  conclusion  to  be  free  from 
error. 

Let  the  judgment  be  afllrmed. 
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CULLUM  vs.  CASEY  &  CO. 

1.  A  protest  is  necessary  upon  the  non-acceptance  of  a 
bill  of  exchange,  and  is  the  only  evidence  that  can  be  received 
of  the  fact. 

2.  An  averment,  that  the  bill  was  presented  to  the  drawee,  and 
acceptance  demanded,  but  that  drawee  refiised  to  accept  the 
same,  of  which  defendant  had  notice — is  a  sufficient  averment. 

3.  An  Allegation,  that  demand  of  payment  was  made  and  refused, 
at  the  place  of  business  of  the  payer,  is  sufficient. 

4.  In  an  action  against  the  indorser  of  a  bill  of  exchange,  where 
the  indorsement  was  made  in  this  State — the  law  of  thi9  State 
miM  govern  as  to  the  rate  of  damages. 

6.  And,  in  such  an  action,  on  judgment  by  default,  nil  didij  or 
?ion  sum  informatusj  the  clerk  may  compute  the  interest  with- 
out the  intervention  of  a  jury. 

Error  to  Mobile  County  court. 
Assumpsit  on  a  bill  of  exchange. 
This  was  an  action  of  assumpsit,  brought  by  the  de* 
fendants  in  error,  as  the  indorsees  of  a  bill  of  exchange. 
The  plaintiff  below  filed  a  declaration,  as  follows : 

"  The  State  of  Alabama,  Mobile  county. 
"  County  court,  June  term,  1837.  Denys  Casey,  Bar- 
zillai  Ransom  and  Smith  Spilman,  co-partners,  heretofore 
trading  together  under  the  firm  and  style  of  Denys  Casey 
&.  Co.,  by  their  attorney,  complain  of  Charles  Cullum,  ia 
custody,  &;c.  of  a  plea  of  trespass  on  the  case,  &a  For 
that  whereas  Messrs.  Brown  &  Cawley,  heretofore,  to 
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wit,  on  the  fourth  day  of  January,  Anno  Domini  1837, 
at  Mobile,  to  wit,  in  the  county  aforesaid,  made  their  cer- 
tain bill  of  exchange  in  writing,  bearing  date  the  day 
and  year  aforesaid,  and  thereby  then  and  there  requested 
Messrs,  Smith  <fc  Conklin,  sixty  days  after  sight  of  said 
bill,  to  pay  to  the  said  Charles  Cullum,  or  order,  $4000 
00,  for  value  received,  and  then  and  there  directed  the 
said  bill  of  exchange,  to  the  said  Smith  &  Gonklin,  at 
New  York,  and  then  and  there  delivered  the  said  bill  so 
drawn  and  directed  as  aforesaid,  to  the  said  defendant, 
who  afterwards,  and  before  the  payment  of  the  said  sum 
of  money,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  endorsed  and  delivered  the  said  bill  of 
exchange  to  the  said  plaintiffs,  and  the  said  plaiutiffs 
aver,  that  afterwards,  to  wit,  on  tlie  10th  day  of  FebrU' 
ary,  1837,  the  said  bill  of  exchange  was  shewn  and  pre-'' 
scnted  to  the  said  Smith  &  Conklin,  at  New  York,  and 
their  acceptance  thereof  demanded,  but  the  said  Smith 
4*  Conklin  did  then  and  there  refuse  to  accept  the  same, 
of  which  defendant  had  due  notice ;  and  the  said  plain* 
tiffs  aver,  that  afterwards,  when  said  bill  became  due 
and  payable,  according  to  its  tenor  and  effect,  to  wit,  on 
the  14th  day  of  April,  1837,  the  said  bill  was  presented 
and  shewn  at  the  place  of  business  of  the  said  Smith  & 
Conklin,  and  the  payment  of  the  ^ame  was  then  and 
there  demanded,  according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange ;  but  neither  said  Smith  <fc  Conklin, 
nor  the  said  defendant,  nor  any  one  on  his  or  their  be- 
half, did  or  would  pay  the  same,  and  the  said  bill  of  ex- 
change was  then  and  there  duly  pr,otested  for  non-pajr- 
ment;  of  all  which,  said  defendant  afterwards,  to  wit, 
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on  the  day  and  year  last  aforesaid,  had  notice.  By 
means  whereof,  and  by  force  of  the  law  in  such  case 
made  and  provided,  »the  said  defendant  became  liable  to 
pay  to  the  said  plaintiffs,  the  said  sum  in  the  said  bill  of 
exchange  specified,  according  to  the  tenor  and  effect 
thereof,  and  being  so  liable,  he,  the  said  defendant,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiffs,  to  pay  them  the  said 
sum  of  money  in  the  said,  bill  of  exchange  specified. 
Yet,  the  said  defendant,  though  often  requested,  has  not 
paid  the  said  plaintiffs  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  or  any  part  thereof,  but  the 
same  to  pay  has  hitherto  wholly  neglected  and  refused, 
and  still  does  neglect  and  refuse,  to  the  damage  of  the 
said  plaintiffs  of  eight  thousand  dollars,  and  therefore 
they  bring  their  suit,  &c. 

"John  G.  Aikin,  Att'y  for  pPffs." 

The  defendant  did  not  appear,  and  judgment  wias  en- 
tered by  default  against  him,  for  the  amount  of  the  bill, 
with  interest,  and  ten  per  cent  damages,  from  which  the 
defendant  below  has  prosecuted  a  writ  of  error  to  this 
court,  and  now  assigns  for  error :  • 

1.  That  the  declaration  does  not  contain  a  sufficient 
cause  of  action ; 

2.  That  the  judgment  by  default  is  erroneous,  and 
should  be  reversed. 

ORMOND,  J.— The  objections  made  to  the  judgment 
4rf  the  court  below,  by  the  counsel  for  the  plaintiff  in  er- 
ror, may  be  thus  stated : 
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1.  That  no  protest  for  non-acceptaace  is  averred  in  the 

■ 

declaration ; 

2.  Tlie  declaration  does  not  shew  a  sufficient  present* 
ment  for  payment ; 

3.  The  judgment  is  for  too  much : 

4.  There  was  no  assessment  of  damages  by  a  jury. 

It  has  long  been  the  settled  law  of  England,  that  a 
protest  is  necessary  upon  the  non-acceptance  of  a  foreign 
bill  of  exchange,  and  that  it  is  the  only  evidence  which 
can  b&  received  of  the  fact.  The  great  commercial  States 
of  New  York  and  Massachusetts,  and  many  other  States 
of  the  Union,  hold  the  same  law.  A  contrary  doctrine 
has  been  maintained  by  the  Supreme  court  of  the  United 
States,  in  the  case  of  Brown  vs.  Berry,  and  Clarke  vs. 
Russel,  (3  Dallas'  Rep.)  and  in  Read  vs.  Adams,  8  Serg. 
&  Rawie,  356.  The  weight  of  authority  is  decisively  in 
favor  of  the  necessity  of  protest,  where  a  foreign  bill  is 
presented  for  acceptance,  and  acceptance  refused,  and 
we  feel  no  hesitation  in  laying  it  down  as  the  correct 
rule. 

But  the  question,  in  this  case,  is,  whether  tlie  averment 
in  the  declaration  is  sufficient.  The  averm.ent  is,  "  that 
the  said  bill  of  exchange  was  shewn  and  preaented  to 
the  said  Smith  cj*  Conklin,  at  New  York,  and  their  ac- 
ceptance thereof  demanded,  but  the  said  Smith  &  Conk- 
lin did  then  and  there  refuse  to  accept  the  same,  of  which 
the  defendants  had  due  notice."  This  averment  was 
sufficient,  as  the  refusal  to  accept  could  be  proved  alone 
by  the  production  of  tlie  protest— (See  Salomons  vs.  Stave- 
iy,  3  Douglass'  Rep.  298.) 

We  are  also  of  opinion,  tliat  the  allegation  of  presen^ 
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tation  for  payment,  is  sufficient ;  it  ia  in  these  words : 
"afterwards,  when  said  bill  became  due  and  payable, 
according  to  its  tenor  and  effect,  to  wit,  on,  <fcc.,  the  said 
bill  was  presented  and  shewn  at  the  place  of  business  of 
the  said  Smith  &  Conklin,  and  payment  of  the  same  was 
then  and  there  demanded,  according  to  the  tenor  and  ef- 
fect of  the  said  bill  of  exchange,  but  neither  said  Smith 
Sc  Conklin,  nor  the  said  defendant,  nor  any  one  in  his  or 
their  behalf,  did  or  would  pay  the  same,"  (^c.  The  ob- 
jection is,  that  it  is  not  stated  that  the  presentment  for  ' 
payment  was  in  the  city  of  New  York ;  but  the  bill  is 
drawn  on  Smith  &  Conklin,  of  New  York,  and  the  pro- 
test states  that  the  demand  was  at  their  place  of  busi- 
ness, and  it  would  be  a  violent  presumption  to  indulge 
in,  that  the  demand  was  not  made  where  they  reside,  or 
that  they  have  more  places  of  business  than  one. 

It  is  further  insisted,  that  the  asi^essment  of  ten  per 
cent  damages  is  erroneous.  This  argument  proceeds,  on 
the  supposition  that,  as  the  bill  was  payable  in  New 
York,  the  law  of  that  State  must  govern,  as  to  the  rate 
of  damages,  of  which,  as  this  was  a  judgment  by  de- 
fault, there  could  be  no  evidence.  The  endorsement  of 
the  plaintiff  in  error  was  in  this  State,  and  the  law  of 
this  State  must  govern  as  to  the  rate  of  damages. 

The  objection,  that  the  clerk  could  not  assess  the  da- 
mages, is  equally  groundless.  The  act  of  eighteen  hun-* 
dred  and  twelve,  which  authorises  the  clerk  to  compute 
the  interest  without  the  intervention  of  a  jury,  on  judg- 
ments by  default  nihil  dicit^  or  non  sum  informatus,  has 
been  by. this  court  repeatedly  held  to  extend  to  an  action 
against  the  indorser  of  a  note  or  bill—  (See  Malone  ^  Co. 
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VS.  Hathaway,  3  Stewart's  R.  29,  and  Chapmaa  vs.  Ar- 
riagtOQ,  lb.  480.) 

There  Is  no  error  in  the  judgment  of  the  court  below, 
and  it  is  affirmed. 


TOWNSON  VS.  MOORE. 

1.  It  i8  no  objection,  since  special  demurrers  have  been  dispensed 
with  by  statute,  that  a  special  plea  amounts  to  the  general' issue. 

2.  Where  ah  affidavit  to  hold  to  bail  is  not  sufficient,  the  requisi- 
tion of  bail  is  unauthorised,  and  the  bail  bond  invalid :  and  to 
a  sdre  facias  on  the  bail  bond  assigned — a  special  plea,  a- 

,  mounting  to  the  plea  of  nul  tiel  record^  may  be  pleaded,  and 
will  be  sustained. 

3.  A  motion  to  strike  out  a  plea,  is  addressed  to  the  discretion  of 
the  court,  and  its  refusal  is  not  revisable  in  error. 

4.  Questions  to  be  reviewed  by  the  Supreme  court,  must  be 
brought  before  it  by  bill  of  exceptions,  or  in  some  other  proper 
manner. 

5.  A  plaintiff,  who  fails  in  the  successful  prosecution  of  his  suit, 
is  liable,  under  the  statute,  to  a  judgment  for  costs. 

Error  to  the  Circuit  court  of  Talladega. 

Scire  facias  on  a  bail  bond — tried  by  A.  Martin^  J. 

This  was  a  proceeding  by  scire  facias^  in  the  usual 
form,  against  ball,  in  the  Circuit  court  of  Talladega. 

From  the  record,  it  appears  that  the  defendant  plead- 
ed— 

1.  Ntd  tiel  record; 
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2«  That  no  sufncieQt  affidavit  bad  been  made,  to  aa« 
thorise  the  requisition  of  bail  of  the  principal. 

The  court  refused,  on  motion  of  the  plaintiff,  to  strike 
out  the  second  plea,  but  determined  there  was  no  such 
record  as  the  scire  facias  describes,  that  the  tiffidavit  to 
hold  to  bail  was  insufficient  in  law ;  and  thereupon  ren* 
dered  a  Judgment  against  the  plaintiff,  for  costs. 

The  plaintiff  hath.,  prosecuted  a  writ  of  error  to  this 
court,  and  now  assigns  for  error —  ' 

1.  That  the  Circuit  court  erred  in  refusing  to  strike 
out  the  defeutlant's  second  plea; 

2.  That  the  court  erred  in  deciding  that  the  affidavit 
to  hold  to  bail  was  not  sufficient ; 

3.  That  the  court  erred  in  sustaining  the  defendant's 
first  plea ; 

4.  That  the  plaintiff  was  not  liable  to  a  Judgment  for 

C08tS< 

Martiuj  for  plaintiff  in  error^ 

CkUtonj  contra.  -    » 

COLLIER,  C.  J.— The  objection  to  the  second  plea  . 
must  have  been,  that  it  amounted  to  the  general  issuB  of 
mil  tiel  record^  and  not,  that  it  did  not  present  good  mat* 
ter  of  defence :  for  if  there  was  no  sufficient  affidavit,  the 
requisition  of  bail  was  unauthorised,  and  the  bail  bond, 
of  consequence,  invalid.  In  principle,  the  case  of  Toul- 
min  vs.  Bennett  &  Laidlaw,  (3  Stew.  4*  Por<  R.  220,)  is 
directly  in  point. 

But  it  is  no  objection  with  us,  since  special  demurrers 
have  been  dispensed  with  by  statute,  that  a  special  plea 
9P  ^  18 
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fltnouDts  to  the  general  t^m6~(Morgan  vs.  Rhodes,  1 
Stew.  R.  70;  Dunham  et  al.  vs.  Ridgel,  2  Stew.  &  Poh 
!L402.) 

Besides,  a  motion  to  strike  out  a  plea,  addresses  itdtf f 
to  the  discretion  of  the  court,  consequently,  its  refusal  in 
not  revisable  on  error— (Johnson,  adm'or,  vs.  Wren,  3 

Stew.  R.  172.) 

« 

The  case  before  us,  does  not  pr.esent  for  examination, 
the  correctness  of  the  decision  of  the  Circuit  court,  in  sus- 
tlainirig  the  defendant's  pleas.  If  the  plaintiff  had  de- 
sired to  have  these  questions  reviewed,  he  should  have 
caused  the  record  on  which  the  scire  facias  professes  to 
have  issued,  to  be  made  a  part  of  the  record  in  the  pP6* 
sent  case,  either  by  bill  of  exceptions^  or  in  some  other  pro- 
per manner.  Its  absence  must  prevent  us  from  deterndlli- 
ing  whether  there  is  error  in  the  proceeding  below. 

The  plaintiff  having  failed  in  the  successful  pro860Q-^ 
tion  of  his  suit,  was  clearly  liable,  under  our  statute,  to  a 
Judgment  for  costs— (Ailc.  Dig.  261)— and  the  conse- 
quence is,  that  the  Judgment  must  be  affirmed. 
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1.  A  defendant,  in  slander,  cannot,  under  the  general  issue,  gire 
in  evidence  the  truth  of  the  charge,  but  must  plead  it  spe^inUy, 

2.  But  any  facts  or  circumstances,  which  will  rebut  or  repel  the 
pvesaii4)tion~of  malice,  are  properly  admissible  under  the  g^ 
qeral  issue. 

3.  And  to  that  end,  defendant,  by  way  of  excuse,  may  proTe  any 
tbinfif  short  of  a  justification,  and  which  does  not  necessarily 
involve  the  truth  of  the  charge,  or  tend  to  prove  it  true. 

4  Therefore,  where  one  brought  his  action  against  a  defendant 
for  saying  that  plaintiff  had  sworn  to  a  lie,  on  the  trial  of  a 
certain  case : — evidence  of  what  plaintiff  did  swear,  may  be 
given  under  the  general  issue,  in  mitigation  of  damages, 

6.  But  evidence  to  shew  that  what  plaintiff  swore  on  the  trial 
'  was  false,  is  inadmissible,  without  a  plea  of  justification, 

«  ♦ 

6.  And  it  is  immaterial  qtw  ad  the  admissibility  of  the  evidentCi 
whether  the  charge  was  perjury,  in  general  terms,  or  false 
swearing,  in  a  particular  case  mentioned, 

7.  When  the  truth  is^iven  in  evidence,  it  must  be  under  a  plea 
which  will  require,  not  only  the  truth  of  the  charge  to  be 
proved :  but  also  which  will  require  that  the  cornipt  intentioni 
be  either  expressly  proved  or  necessarily  inferred,  from  the  cir- 
cumstances of  the  case. 


Error  to  Butler  Circuit  court. 

Slander — before  Crcfushaw,  J. 

This  was  an  action  of  slander,  brought  by  the  plain* 
tiff,  against  the  defendant  in  error.  The  words  charged 
to  have  been  spoken  are,— "he  (meaning  the  plaintiff) 
swore  to  a  positive  lie  in  open  court,  in  the  case  betweea 
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Waters  an<]  me.''  The  defendant  pleaded  not  guilty — 
and  oa  the  trial  of  the  issue^  the  plaintiff  having  proved 
ttie  speaking  of  the  scandalous  words  charged  in  the  de- 
claration—the court  permitted  the  defendant,  in  mitiga- 
tloa  of  damages,  to  prove  what  the  plaintiff  had  swora 
to,  on  the  trial  of  the  case  of  Jones  vs.  Waters— and  that 
the  plaintiff  swore  on  that  trial,  thatt  there  were  two 
roads  leading  from  Jones'  house  to  his  plantation,  and 
that  he  believed  that  a  majority  of  the  people  in  the 
neighborhood  of  Coleman's  gin-house,  were  of  opinion 
tliat  Jones  burned  said  gin-hou^e,  or  was  some  way  con- 
cerned therein.  And  also  permitted  the  defendant,  in 
mitigation  of  damages,  to  prove  that  there  were  not  two 
roads  leading  from  Jones'  house  to  his  plantation,  and 
that  there  was  but  one  road ;  and  also  that  a  majority 
Of  the  people  in  the  neighborhood  of  the  gin-house  did 
not  believe  that  Jones  had  burned  said  gin-house. 

The  admission  of  this  testimony  to  mitigate  the  dama* 
ges,  is  now  aissigned  for  error, 

Bedfod^  for  plaintiff  in  error, 
CooXT)  contra. 

ORMOND,  J.— It  has  long  been  considered  as  the  set- 
tled law,  in  actions  of  this  description,  that  the  defen- 
dant cannot,  under  the  general  issue,  give  in  evidence  the 
truth  of  the  charge,  but  must  plead  it  specially.  The 
Iteding  case  on  the  subject,  is  Underwood  vs.  Parks,  (2 
Strange,  1200.)  The  case  is  thus  stated :  ''  In  an  action 
for  words,  the  defendant  pleaded  not  guilty,  and  offered 
to  prove  the  words  to  be  true,  in  mitigation  of  damageUp 
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which  the  Chief  Justice  refused  to  permit,  saying,  that 
at  a  meeting  of  all  the  Judges,  upon  a  case  that  arose  in 
the  common  pleas,  a  large  majority  of  them  had  deter- 
mined not  to  allow  it  for  the  future,  but  that  it  should 
be  pleaded,  whereby  the  plaintiff  might  be  prepared  to 
defend  himself,  as  well  as  to  prove  the  speaking  of  the 
words— that  this  was  now  a  general  rule  amongst  them 
all,  which  no  Judge  would  think  himself  at  liberty  to 
depart  from,  and  that  it  extended  to  all  sorts  of  words, 
and  not  barely  such  as  imported  a  charge  of  felony." 

This  resolution  of  all  the  Judges,  has  been  assailed  by 
the  counsel  for  the  defendant  in  error,  as  being  a  mere 
rule  of  practice,  established  by  the  Judges  in  opposition 
to  the  ancient  commonlaw.  But  we  do  not  understand, 
that  in  the  case  referred  to  by  the  Chief  Justice,  the  Judges 
undertook  to  change  or  alter  the  law,  but  that  in  that 
case,  it  was  determined  what  the  rule  of  law  was,  and 
that  what  was  doubtful  before,  was  thus  rendered  cer- 
tain. 

It  must  be  conceded,  however,  that  since  that  day,  the 
rale  seems  in  some  degree  to  have  been  relaxed,  and  that 
evidence  has  been  admitted  under  the  general  issue, 
which  does  not  seem  consistent  with  the  rule  laid  down. 

Thus  Eyre,  Chief  Justice,  is  reported  to  have  said  "  that 
in  an  action  for  words,  the  defendant  might,  in  mitiga- 
tiOQ  of  damages,  give  any  evidence  short  of  such  as  would 
be  a  complete  defence  to  the  action,  had  a  justification 
been  pleaded." 

So,  also,  in  an  action  brought  for  a  libel,  Sir  James 
Mansfield  permitted  evidence,  in  mitigation  of  damages, 
that  at  the  time  of  the  publication,  the  plaintiff  was  ge- 
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nerally  suspected  to  have  been  guilty  of  the  charge  im- 
puted to  hirn  in  the  libel. 

In  the  case  of  Grant  vs.  Hoover,  (6  Munf.  R.  13,)  the 
court  held,  that  in  au  action  of  slander,  for  charging  the 
plaintiff  with  false  swearing  in  a  judicial  proceeding, 
the  defendant,  on  the  plea  of  not  guilty,  might  prove 
what  the  plaintiff  swore  to,  in  mitigation  of  damages — 
though  he  could  not  be  allowed  to  prove  the  falsity  of 
the  words,  and  thus  indirectly  fix  the  charge  of  perjury 
on  the  plaintifl'. 

So,  also,  in  the  case  of  Kennedy  vs.  Dear,  (6  Porter's 
R.  90,)  where  the  imputation  of  perjury  was  in  mai{.iiig 
an  affidavit  by  Dear,  as  the  foundation  of  a  State  prose- 
cation  against  Kennedy,  this  couit  held,  that  the  defen- 
dant, in  mitigation  of  damages,  might  prove  that  the 
plaintiff  himself  objected  to  the  use  of  the  word  "vio- 
lent,*'-describing  the  assault  and  battery,  but  took  the 
oath,  on  the  justice  assuring  him  that  the  affidavit  was 
in  the  common  form.  The  court  say,  "  all  the  circum- 
stances attendant  on  the  publication  of  the  words  spo- 
ken, wer6  matters  proper  to  be  left  to  the  consideration 
of  the  jury,  as  from  the  circumstances,  as  well  as  from 
the  words  themselves,  was  the  presumption  of  malice  to 
be  raised,  or  to  be  rebutted."  The  court  add:  "the prin- 
ciple is  recognised  and  admitted,  that  a  defendant  cannot 
shew  the  truth  in  mitigation  of  damages,  but  any  facta 
or  circumstances  which  will  rebut  or  repel  the  presump- 
tion of  malice,  are  properly  admissible  under  the  general 
issue."      • 

The  true  rule,  as  now  understood,  is  laid  down  by 
Marcy.  justice,  in  the  case  of  Wormouth  vs.  Cramer,  (3 
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Wend.  395,^  "  that  the  defen'dant,  if  he  has  not  attempted 
to  Justify  the  charge,  may  prove  under  the  general  issue^ 
by  way  of  excuse,  any  thing  short  of  a  justification, 
wMch  does  not  necessarily  imply  the  truth  of  the  charge, 
or  tend  to  prove  it  true,  but  which  repels  the  presump- 
tion of  malice"— (See  also  Root  vs.  King,  7  Cowen,  613.) 

In  this  case^  it  appears  that  on  a  trial  of  a  former 
cause,  in  which  the  present  defendant  was  plaintiflf 
against  one  Waters,  the  present  plaintiff  was  a  witness^ 
and  swore,  among  other  things,  that  a  majority  of  the 
defendant's  neighbors  believed  that  he  had  burned  a  cer- 
tain gin-house,  or  was  some  way  concerned  therein.  It 
is  impossible  to  doubt  that  proof  of  what  the  plalhtilf 
swore  in  this  respect,  should  have  been  received  in  miti- 
gation of  damages.  It  was  evidence  proper  to  be  given 
to  the  jury,  to  deiermine  whether,  in  accusing  the  plain-* 
tiff  of  false  swearing  in  this  matter,  the  defendant  was 
not  in  fact  defending  his  own  character,  which  had  been 
ttms  assailed  by  the  plaintiff,  or  whether,  in  making  the 
eharge,  he  was  actuated  by  malice  towards  the  plaintiff^ 
and  merely  availed  himself  of  this,  as  a  pretext. 

It  follows,  that  there  was  no  error  in  permitting  proof 
to  be  made  of  what  the  plaintiff  swore  to.  on  the  trial 
of  the  cause  in  which  the  perjury  is  charged,  but  iu  per- 
mitting  the  defendant  to  prove  the  evidence  thus  given  to 
l>e  false,  there  being  no  plea  of  justification,  the  court 
erred. 

It  is  insisted  by  the  defendant's  counsel,  that  as  the 
charge  in  this  case,  was  not  of  perjury,  in  general  terms, 
"but  of  false  swearing  in  a  particular  case,  which  was 
teamed,  that  therefore  the  plaintiff  had  notice,  and  might 
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come  prepared  to  prove  his  testimony  to  be  true.  No 
modern  authority  has  been  cited  for  this  distinction,  and 
we  are  satisfied  the  distinction  does  not  exist  at  this  day, 
however  it  may  have  formerly  been  considered. 

The  law,  on  this  doubtful  and  intricate  subject,  would 
be  much  simplified,  if  evidence  proving  the  truth  of  the 
charge,  when  offered  in  mitigation  of  damages,  could  be 
restricted  to  those  cases,  where  the  words,  of  themselvefl^ 
did  not  show  the  corrupt  intention.  But  such  a  rule 
would,  it  is  believed,  be  found,  in  practice,  to  be  im« 
practicable,  and  it  is  therefore,  doubtless,  that  the  rule 
has  not  been  relaxed  further  than  has  been  shewn ;  and 
that  when  the  truth  is  given  in  evidence,  it  must  be  un- 
der a  plea  which  will  require  not  only  the  truth  of  the 
charge  to  be  proved,  but  also  the  corrupt  intention  with 
which  the  words  were  spoken,  to  be  either  expressly 
proved,  or  necessarily  inferred,  from  the  circumstances  of 
the  case. 

The  Judgment  of  the  court  below  Is  reversed,  and  the 
cause  remanded  for  a  new  trial,  in  conformity  with  this 
opinion. 
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AB£RCKOMBl£  VS,  M08ELV. 

1.  The  custom  of  pleading  the  usual  pleas,  by  merely  naming 
them,  has  prevailed  too  long,  and  been  sanctioned  by  too  many 
decisions,  to  be  now  overturned. 

2.  [The  case  of  Wheelock  vs.  Fitch,  (3  Porter,  387,)  was  incor- 
rectly ruled,  and  is  not  in  accordance  with  the  general  coarse 
of  dec  -ons.] 

3.  The  court  is  not  the  tribunal  appointed  by  law  to  determine 
the  weight  of  conflioting  evidence, — it  should  in  all  cases,  be 
left  to  the  jury. 

4  YlThere  A  receives  the  note  of  a  third  person,  as  collateral  se- 
curity for  a  debt  due  from  B,  and  fails  to  collect  the  note,  he 
may  recover  against  B,  on  the  original  debt. 

6.  But  the  parties  may  stipulate,  that  the  note  shall  be  taken  a9 
payment  of  the  debt,  and  when  this  is  expressly  agreed  on,  the 
original  liability  is  completely  discharged. 

Error  to  Talladega  Circuit  court. 

Assumpsit— tried  before  A.  Martin,  J. 

This  action  is  founded  on  a  promissory  note,  signed  by 
Z.  B.  Sims,'  James  Abercrombie  and  Sylvanus  Walker. 
The  declaration  is  against  Abercrombie  alone,  who  plead- 
ed two  special  pleas,  the  first  of  which  alleges  a  payment 
by  SiQis,  of  the  note  sued  on,  before  the  commenceajpnt 
of  the  5uit ;  the  second  alleges,  that  Sims  delivered  to  the 
plaintiff,  a  certain  draft,  or  order,  drawn  on  one  Maddox, 

for  the  payment  of dollars,  which  was  accepted 

by  the  plaintiff,  in  full  satisfaction  and  discharge  of  the 
note  sued  on.  The  plaintiff  filed  no  replication  to  either 
of  these  pleas,  but  the  case  was  tried,  as  on  an  issue 
9P  10 
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Joined,  and  a  verdict  returned,  and  Judgment  therein  ren- 
dered for  the  plaintiff. 

In  the  progress  of  the  trial,  a  bill  of  exceptions  was 
signed  by  the  presiding  judge,  which  discloses,  that  it 
appeared  in  proof,  that  a  note  for  four  hundred  and  se* 
venty  dollars,  on  certain  persons  residing  in  Tennessee, 
had  been  handed  to  Ransom  Newsom,  a  son-in-law  of  the 
plaintiff,  who  gave  a  receipt  therefor,  by  which  he  pro- 
mised to  collect  the  amount  due,  or  return  the  note  when 
called  for.  It  was  further  proved  by  one  Maddox,  that 
sometime  afterwards,  in  March,  eighteen  hundred  and 
thirty-seven,  the  plaintiff  came  down  from  Tennessee  to 
Sims'  residence,  and  received  from  Sims,  a  written  request 
or  order  to  the  witness,  that  he  would  pay  the  plaintiff 
one  hundred  and  thirty  dollars,  and  requesting  that  if  be 
had  not  the  money  himself,  he  vvould  borrow  it  from 
some  other  person :  that  this  order  or  request  was  pre- 
sented to  the  witness,  who  was  unable  to  pay  the  amount 
Maddox  further  stated,  that  the  plaintiff,  speaking  In  re- 
ference to  this  order,  and  the  four  hundred  and  seventy 
dollar  note,  on  the  person  in  Tennessee,  said,  if  he  could 
get  the  one  hundred  and  thirty  dollars,  it  would  satisfy  his 
demand  against  the  defendant,  and  he  would  get  the  rest  of 
the  money  on  the  four  hundred  and  seventy  dollar  note  from 
his  neighbors./  The  plaintiff  produced  in  evidence,  the 
receipt  of  Newsom  for  the  said  note,  and  also  the  note 
on  the  persons  in  Tennessee.  This  was  nil  the  evidence, 
and  on  this  the  court  charged  the  jury,  if  they  believed 
the  plaintiff  had  received  the  note  for  four  hundred  and 
seventy  dollEtrs,  and  the  order  for  one  hundred  and  thirty 
dollars,  as  collateral  security  to  secure  the  payment  of  the 
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note  sued  on,  and  they  should  believe  the  note  had  nolt 
been  collected  by  the  plaintiff,  he  was  entitled  to  a  re- 
coTery  in  this  action.  But  if  they  should  believe  that  the 
note  was  given  to  the  plaintiff,  and  received  by  him,  as 
a  payment  of  the  note  upon  the  defendant,  and  th^ 
should  believe  the  persons  who  gave  the  note  were  In- 
solvent, and  that  the  money  could  not  be  made  out  of 
them,  notwithstanding  the  agreement  by  the  plaintiff  to 
receive  them  in  payment  of  his  debt,  he  might  resort  to 
the  original  consideration,  and  recover  thereupon. 

The  defendant  below  prdSecutes  his  writ  df  error,  and 
here  assigns — 

1.  That  the  court  erred  in  trying  the  cause  without 
replications  to  defendant's  pleas ; 

2.  That  the  court  erred  in  charging  the  jury,  as  stated 
in  the  bill  of  exceptions. 

Chilton,  for  plaintiff  in  error. 

GOLDTHWAITE,  J.— The  first  assignment  of  errors 
presents  a  question  which  deserves  some  consideration, 
and  is  not  without  its  importance  on  the  course  of  prac- 
tice. It  is  obvious  to  all  who  have  had  any  connection 
with  business  on  the  circuits,  that  pleas  are  frequently 
put  In  at  the  moment  of  trial,  and  when  it  is  greatly  in- 
convenient to  members  of  the  bar  to  reply  specially. 
Hence  has  arisen,  in  a  great  measure,  the  custom  which 
has  obtained  so  extensively,  of  pleading  the  usual  pleas 
by  merely  naming  them.  It  is  to  be  regretted",  that  this 
laxity  of  pleading  was  ever  countenanced  by  the  court, 
but  it  has  prevailed  too  long,  and  been  sanctioned  by  too 
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many  decisions,  to  be  novv^verlurned.     If  the  parties  to 
a  cause  will  consent  to  tills  course  of  pleading,  perhaps 
no  very  evil  consequences  will  flow  from  it.     Another 
effect,  however,  of  this  hurried  mode  of  pleading,  is,  that 
in  many,  perhaps  the  most,  of  cases,  which  are  tried  on 
the  circuits,  no  re^^ular  issue  is  ever  formed,  unless  insist- 
ed on  by  the  counsel  engaged  in  the  cases.     It  is  always 
within  the  power  of  the  defendant  or  plaintiff,  to  require 
the  pleadings  to  be  in  the  regular  form,  and  they  can  re- 
spectively claim  judgments  of  non  pros,  or  default,  if  the 
regular  steps  are  omitted.     With  this  right  completely  in 
their  power  on  the  circuit,  it  is  unjust  that  parties  should 
be  permitted,  after  a  trial,  as  if  an  issue  was  in  fact  made 
up,  and  submited  to  the  jury,  to  reverse  the  judgment  for 
the  want  of  a  replication  or  rejoinder.   Thus  much  would 
not  have  been  said  on  this  point,  if  it  were  not  that  this 
court,  in  the  case  of  Wheelock  vs.  Fitch,  (3  Porter,  3S7,) 
had  sustained  the  precise  exception  taken  by  this  assign- 
ment.     We  are  now  satisfied  that  case  was  incorrectly 
ruled,  and  that  it  Is  not  in  accordance  with  the  general 
course  of  our  decisions  on  similar  questions,  as  we  have 
always  been  actuated  by  the  most  earnest  desire  to  divest 
the  practice  of  the  courts,  of  those  technicalities  which  so 
often  tend,  when  carried  to  extremes,  to  the  prostration 
of  justice. 

The  defendant,  in  this  court,  insists  that  there  is  no 
error  in  this  case,  even  if  it  i»  admitted,  that  the  charge 
of  the  court  cannot  be  swpported,  as  the  evidence  before 
the  jury  warranted  no  other  finding  than  the  one  ascer- 
tained by  the  verdict. 

It  \%  true,  the  evidence  is  very  unsatisfactory  to  induce 
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the  couclusiOQ,  that  the  note  and  order  were  given  by 
Sims,  and  a3cepted  by  Mosely,  as  an  absolute  satisfaction 
of  his  demand.  There  are  many  and  strong  circum- 
stances in  the  case,  als  shewn  by  tLe  evidence,  to  rebut 
any  such  conclusion,  but  vc  cannot  say  that  some  parts 
of  the  evidence  are  not  sufficient,  in  point  of  law,  unex- 
plained and  not  contradicted  by  other  parts,  to  authorise 
the  ihferen  e^  thrt  the  note  was  received  under  an  agree- 
ment,  that  it  should  be  in  part  satisfaction.  Thus  the 
witness,  Maddox,  states,  that  tiie  plaintifT  informed  him, 
if  he  could  get  the  one  hundred  and  t'.ir.'y  dollars  from  the 
wUnesSj  it  would  satisfj/*his  demand  against  the  defendant^ 
and  he  woidd  get  the  rest  of  the  money  on  the  four  hundred 
and  seventy  dollar  note,  from  his  neighbors.  It  is  true, 
that  when  this  declaration  is  weighed  against  the  fact, 
that  no  receipt  was  taken,  expressing  the  terms  of  the 
settlement,  and  the  evidence  of  the  original  debt  was  re- 
tained by  the  plaintiff,  that  the  presumption  arising  from 
this  conversation  is  perhaps  destroyed ;  yet  the  court  is 
not  the  tribunal  appointed  by  the  law  to  determine  the 
weight  of  evidence— it  should,  in  all  such  cases  be  left 
to  the  jury  to  determine.  We  must,  then,  look  into  the 
charge,  as  given,  and  see  if  it  can  be  supported.. 

It  naturally  is  divided  at  t\yo  points ;  the  first,  that 
If  the  plaintiff  received  the  notes  and  order  as  a  collateral 
security,  and  they  were  not  collected,  he  was  entitled  to 
a  recovery  in  this  action  ;  the  second,  that  if  the  note  was 
given  to  the  plaintiff,  and  received  by  him  as  el  payment 
of  the  one  due  flrom  the  defendant,  yet,  if  the  persons 
from  whom  the  money  was  due,  were  insolvent,  and  the 
money  could  not  be  made  from  them,  then,  notwith- 
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Standing  the  agreement  of  the  plaintiff  to  receive  it  in 
payment  of  his  debt,  he  might  resort  to  a  suit  on  the  ori- 
ginal consideration,  and  recover  thereon. 

The  first  branch  of  this  charge  contains  a  proposition 
too  clear  to  require  any  illustration  to  support  it  It  is 
the  recognised  and  admitted  doctrine  of  all  the  cases — 
(Chitty  on  Bills,  203,  note  1— where  all  the  American 
cases  are  collected.)  The  second  proposition  cannot  be 
sustained  to  the  extent  laid  down  by  the  Circuit  court. 
A  bill  of  exchange,  or  promissory  note,  given  for  a  pre- 
cedent debt,  is  not  a  payment,  unless  it  be  so  expressly 
€$greed  by  the  parties,  but  it  is  competent  for  the  parties 
to  stipulate,  that  it  shall  be  so  taken,  and  when  this  is 
expressly  agreed  on,  the  original  note  or  liability  Is  com- 
pletely discharged.  In  the  case  of  the  New  York  State 
bank  vs.  Fletcher,  (5  Wend.  85,)  it  is  said  by  Judge  Mar- 
cy,  "that  negotiable  paper  is  not  payment  of  a  pre-exist- 
ing debt,  unless  it  is  expressly  agreed  to  be  accepted  as 
such.  I  take  the  law  to  be,  that  it  is  payment,  if  ex- 
pressly accepted  as  such,  whatever  be  the  grade  of  the 
pre-existing  debt."  So,  also,  in  Davidson  vs.  the  Borough 
of  Bridgeport,  (8  Conn.  R.  472,)  the  converse  of  the  rule  is 
correctly  stated,  that  the  mere  giving,  for  an  antecedent 
debt,  of  a  note  or  bill  which  turns  out  to  be\inproductive, 
is  not  an  extinguishment  of  .such  debt,  in  the  absence  of 
any  agreement  to  receive  It  as  payment. 

In  this  case,  the  Circuit  court  directs  the  jury,  that  even 
if  the  note  was  given  and  accepted  as  a  payment,  not- 
withstanding such  agreement,  if  the  parties  were  insol- 
vent, the  plaintiff  might  resort  to  the  original  considera- 
tion, &c.     This  charge  was  not  called  for  by  the  evi- 
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deuce  disclosed,  and  might  have,  and  was  sufficient  to, 
mislead  the  jury,  from  ttxe  true  question  for  tlielr  deter- 
minatian,  that  is,  whether  there  was  atij/  agreement  what" 
ever^  to  accept  the  note  and  order,  as  a  payment  and  9at* 
isfaction  of  the  debt  due  to  the  plaintiff. 

For  the  error  of  this  charge,  the  judgment  of  the  Cir- 
cuit court  is  reversed  and  remanded. 


PEtflCE  VS,  HILL. 

t.  When  a  defendant  justifies,  under  a  writ,  or  other  authority^ 
he  should  set  it  out  substantially  and^particularly  in  his  plea^^ — 
general  allegations  are  not  sufficient. 

2.  A  levy  made  on  Sunday,  is  void  by  statute,  and  does  not  di' 
vest  defendant's  title  to  the  property  levied  on. 

3.  And  detinue  will  lie  to  recover  property  levied  on,  on  Sunday. 

4t  Detinue  lies  in  every  case,  where  the  owner  prefers  recovering 
the  specific  property,  to  damages  for  its  conversion  ^  and  no  re* 
gard  is  had  to  the  manner  in  which  defendant  acquired  pds- 
session*. 

Error  to  Jefferson  Circuit  court. 
Detinue — tried  before  CAa/?wo?t,  J. 
The  plajj^tiff  in  error  brought  an  actton  of  detinue^  in 
the  Cirquit  court  of  Jefferson,  against  the  defendant,  for. 

•  *  -  .  •  . 

the  recovery  of  a  horse.    To  which  the  defeadant  plead* 
cd— 

1.  Non-detinet; 
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2.  That  as  a  constable,  and  by  virtue  of  sundry  execu- 
tions, he  levied  on,  and  sold  the  horse,  "with  the  detention 
of  which  he  was  charged. 

To  the  second  plea,  the  plaintiff  replied,  that  the  defen- 
dant  levied  on  and  took  possession  of  the  horse,  on  the 
Sabbath,  or  first  day  of  the  week  ;  whereupon,  the  de- 
fendant demurred— and  his  demurrer  being  sustained, 
and  a  verdict  and  judgment  having  been  rendered  against 
the  plaintiff,— the  plaintiff  prosecuted  his  writ  of  error 
to  this  court. 

W.  K,  Bailor,  for  plaintiff  in  error. 
,  Peck,  contra. 

COLLIER,  C.  J.— The  plaintiff  insists— 

1.  That  the  second  plea  of  the  defendant  is  bad ; 

2.  TJiat  if  the  plea  is  good,  his  replication  is  a  suffi- 
cient answer  to  it! 

L  Upon  principle,  it  would  seem  clear,  that  when  a 
defendant  Justifies  under  a  writ,  or  any  other  authority 
whatever,  he  should  set  it  out  substantially  in  his  plea. 
And  it  is  not  sufilcient  lo  allege  generally^  that  he  com- 
mitted the  act  complained  of,  by  virtue  of  a  certain  writ, 
or  other  warrant,  but  he  must  show  particularly,  at 
whose  instance  it  issued,  the  time  when.  <fcc. — (Co.  Lit. 
283,  a  3  Mad.  R.  137,  138;  Mathews  vs.  Cary,  1  Salk's 
R.  107,  108;  Lamb  vs.  Mills,  4  Mad.  R.  378^  Com.  Dig. 
PL  (E.  17.)  Unless  the  process  is  described  in  the  plea, 
how  can  the  plaintiff  know  what  he  will  be  required  to 
disprove,  or  how  can  he  frame  his  replication  under- 
standingly  ? 
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Fd  the  present  case,  the  plea  alleges  that  the  defendant, 
as  constable,  by  virtue  of  sundry  executions^  4*^.,  levied  oUj 
^c.  The  plea  is  obviously  insufficient,  as  a  plea  of  jus* 
tification,  because  of  the  generality  of  terms,  and  the  de- 
murrer to  the  replication  should  have  been  visited  up-* 
on  it. 

2,  By  the/hird  section  of  the  act  of  eighteen  hundred 
and  three,  "for  the  Impression  of  vice  and  immorality/' 
(Aik*  Dig*  440,)  it  is  enacted,  that  "No  person  or  persons 
upon  the  first  dax  of  the  week,  called  Sunday,  shall  serve 
or  execute,  or  shall  (puse  to  be  served  or  executedj.any 
writ,  process,  order,  warrant,  judgment,  or  decree,  (ex- 
cept in  criminal.cases,  or  for  a  breach  of  the  peace,)  but 
the  service  of  every  such  writ,  process,  order,  warrant, 
judgment,  or  decree,  snail  be  void  to  all  intents  and  pur-' 
poses  whatsoever:  and  the  person  or  persons  so  serving 
or  executing  the-sasoe,  shall  be  liable  to  the  suit  of  the 
party  aggrieved,  and  to  answer  damages  to  him  for  the 
doing  thereof,  as  if  he^pr  they  had  done  the  same  without 
any  writ,  prdtess,  ordtr,  warrant,  judgment,  or  decree,'* 
The  section  contains  a  j)roviso,  which  authorises  the  ser-* 
vice  of  process  on  the  person,  under  certain  circumstanc-* 
es,  but  as  it  can  have  no'^iniluence  upon  the  case^  it  need 
not  be  more  particuhuiy  noticed. 

The  part  of  the  act  we  have  quoted,  is  so  similar  in 
its  terms  to  the  statute  of  the  39  Car.  II,  ch.  7,  s.  6,  as  to 
leave  no  doubt  that  it  was  copied  from  that  statute — 
(Watson's  sheriff,  62 ;  7  vol.  L.  Lib.)  Under  that  act,  it 
has  been  held,  that  the  mere  service  of  process  on  a  Sun* 
day,  is  void;  and  where  a  person  has  been  arrested  or 
served  with  process  on  a  Sunday,  the  arrest  or  service  1» 
9P  20 
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wholly  void,  SO  much  so,  that  no  waiver  by  the  party  can 
cure  the  irregularity.  So,  if  the  defendant  or  his  goods 
be  in  the  custody  of  the  sheriff,  the  court  will  set  the  ex- 
ecution aside,  or  discharge  the  defendant  out  of  custody 
on  motion— (Taylor  vs.  Phillips,  3  East's  R.  155 ;  5  T. 
R.25;  6  Mod.  R.  95.) 

The  levy,  then,  being  void,  because  k  >%as  n^ade  on 
Sunday,  did  not  divest  the  plaintiff<?title,  and  it  was  un- 
necessary  for  him  to  reply  to  so  mttch  of  the  plea,  as  al- 
leged a  sale  under  the  levy.  It  was.enQjigh  for  the  plain- 
tiff to  state  matter,  which  avoidedSbe  defendant's  Justi- 
fication, and  for  that  purpose  his  replication  was  suffi- 
cient, u 

Upon  the  hypothesis  that  the  law  is  for  the  .plaintiff, 
upon  both  the  points  made  by  hmi,  the  counsel  for  the 
defendant  has  argued  that  the  action  of  detinue  is  not  an 
appropriate  remedy  in  the  case  dlafitesed  by  the-record. 
The  second  plea  being  out  of  the  way,  there  is  nothing 
to  distinffuish  the  present  from  ac^ordinary  action  of  cfe- 
tinue.  We  will,  however,  with  if  view  t#foreclose  fur- 
ther  controversy  on  the  point,  consider  the  objection  made 
by  the  defendant's  counsel. 

The  action  of  detinue  is  defined  in  the  old  books,  as  a 
remedy  founded  upon  the  delivery  of.goods  by  the  owner 
to  another  to  keep,  who  afterwards  refuses  to  re-deliver 
them  to  the  bailor.  And  it  is  said,  that  to  authorise  the 
maintenance  of  the  action,  it  is  necessary  that  the  de- 
fendant should  have  come  lawfully  into  the  possession  of 
the  chattel,  either  by  delivery  to  him,  or  by  finding  it. 
Hence  it  was,  thai  the  wager  of  law  was  permittedj  and 
grew  out  of  the  confidence  reposed  in  the  bailee*-(Fitz« 
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N,  P.  323 ;  3  Bla.  Com.  152.)  In  fact,  it  was  once  un- 
derstood to  be  the  law,  that  detinue  does  not  lie  where  the 
property  had  been  tortiously  taken ;  because,  as  it  was 
said,  the  plaintiff's  right  of  property  was  divested  by  the 
trespass— (Selw.  N.  P.  tit.  Detinue,  where  Bro.  Ab.  Oeti- 
nue  PL  52,  is  cited.)  The  reason  assigned  for  this  limi- 
tation upon  the  action  bf  detinue  as  a  remedy,  is  very  un- 
satisfactory, and  most  clearly  a  non-sequitur.  Neither  our 
law,  nor  the  English  common  law,  will  allow  one  man 
to  wrest  from  another  his  property  by  force,  or  against 
his  consent,  so  as  to  vest  the  title  in  the  taker. 

Upon  principle,  it  must  be  very  unimportant  in  what 
manner  the  defendant's  possession  commenced,  since  the 
gist  of  the  action  is  the  wrongful  detainer,  and  not  the 
original  taking— (3  Black.  Com.  152.)  And  such  seems 
to  be  the  law  upon  authority— ( Vide  Sir  W.  Jones,  173 ; 
1  Chitty's  PI.  112.)  It  is  incumbent  upon  the  plaintiff 
to  prove  property  in  himself,  and  possession  in  the  defen- 
dant— (2  Stark.  Ev.  493 ;  Burnley  vs.  Lambert,  1  Wash. 
R.  308 ;  Burton  vs.  Brashear,  3  Marsh.  R.  278 ;  1  Saund. 
on  PL  &  Ev.  434,  435,  436.)  In  Johnston  and  wife  vs. 
Pastern,  (Cam.  <fc  Norwood's  R.  464,)  the  Supreme  court 
of  North  Carolina  say,  that  at  present,  the  action  of  de- 
tinue is  applied  to  every  case  v/here  the  owner  prefers 
recovering  the  specific  property,  to  damages  for  its  con- 
version, and  no  regard  is  had  to  the  manner  in  which 
the  defendant  acquired  the  possession. 

From  the  facts  admitted  by  the  pleadings,  it  appears 
that  the  defendant  took  possession  of  the  plaintiff's  pro- 
perty tortiously,  and  in  a  manner  expressly  forbidden  by 
law.     True,  the  defendant  alleges  that  he  subsequently 
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gold  the  horse,  in  virtue,  and  as  a  consequence,  we  sup- 
pose  of  the  wrongful  seizure.  These  facts,  it  is  conceit- 
ed, do  not  constitute  a  bar  to  tiie  action — for  if  the  levy 
was  void,  all  proceedings  under  it,  must  be  alilce  invalid, 
and  could  not  divest  title. 

Again — The  plea  does  not  allege  that  the  sale  took 
place  before  action  brought— so  that  we  are  relieved  from 
the  necessity  of  enquiring  whether  the  defendant's  pos- 
sessjon  at  the  commencement  of  the  action,  was  necessa- 
ry to  entitle  the  plaintiff  to  recover ;  as  well  as  from  con- 
sidering whether  the  defendant's  possession  having  be- 
gun Jn  wrong,  it  was  competent  for  him  afterwards  to 
have  made  a  valid  levy  upon  the  property,  without  first 
restoring  it  to  the  plaintifi^'s  possession. 

Our  conclusion  from  the  case  as  presented,  is,  that  the 
judgnjent  must  be  reversed,  and  the  case  remanded, 
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XTLMER  VS,  i\USTILL. 

1.  Commissioners  appointed  to  take  the  testimony  of  an  absent 
witness,  act  under  the  authority  of  the  court,  and  are  invested 
with  power  to  administer  the  necessary  oath,  and  their  certifi- 
cate that  such  oath  has  been  administered,  is  prima  fade  evi- 
dence of  the  fact,  and  must  be  conclusive ;  unless  it  be  shewn 
that  they  have  disregarded  their  duties,  or  violated  the  tmst 
reposed  in  them. 

2.  The  action  of  the  commissioners,  to  be  effectual  as  an  execu- 
tion of  delegated  authority,  must  be  within  the  period  designa- 
ted in  tlie  notice  given  under  the  directions  of  the  clerk. 

3.  The  party  praying  the  commission,  must  give  notice  to  the 
adverse  party,  of  the  time  and  place  ordered  by  the  court, 
judge,  justice  or  clerk,  when  and  where  tlie  commission  is  to 
be  executed. 

4.  The  party  wishing  to  take  the  deposition,  cannot  extend  Ihe 
time  to  more  than  one  day:  but  if  the  commissioners  are  una- 
ble to  conclude  the  examination,  tkei/  may  continue  it  from 
day  to  day. 

5.  Where  a  day  is  fixed  for  taking  a  deposition,  the  opposite  party 
need  attend  only  on  that  day. 

6.  The  acknowledgment  of  service  of  the  notice  of  the  examina- 
tion of  the  witness,  imposes  no  obligation  on  the  adverse  par- 
ty, which  would  not  arise  from  its  execution  by  an  authorised 
officer. 

Error  to  Dallas  County  court. 

Indebitatus  assumpsit.  The  questions  which  arose  In 
this  case,  were  confined  to  the  execution  of  a  commission 
to  examine  an  absent  witness. 

At  the  trial  of  this  cause,  before  the  County  court  of 
Dallas,  the  plaintiff  offered  to  read  in  evidence,  the  depo- 
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sition  of  a  witness,  taken  under  the  third  section  of  the 
act  of  the  twenty-third  of  December,  eighteen  hundred 
and  thirty-seven.  Tiie  clerk  of  tlie  County  court  made 
an  order  on  the  back  of  the  commission,  that  the  party 
applying  for  it  should  give  the  defendant,  or  his  attorney, 
ten  days  notice  of  the  time  and  place  when  and  where 
it  was  to  be  executed.  Notice  was  given  on  the  seventh 
of  May,  that  the  commission  would  be  executed  at  the 
office  of  R.  E.  B.  Baylor,  in  Mobile^  on  the  third  Monday 
of  May,  eighteen  hundred  and  thirty-eight,  between  the 
hours  of  nine  A.  M.  and  six  P.  M.— if  not  on  that  day,  be- 
tween the  same  hours  on  any  of  the  three  next  succeed- 
ing days.  This  notice  was  in  writing,  and  its  service 
acknowleged  by  the  defendant's  attorney.  The  commis- 
sion was  executed  at  the  proper  place,  between  the  hours 
of  nine  A.  M.  and  six  P.  M.,  on  the  twenty-fourth  day  of 
May,  eighteen  hundred  and  thirty-eight,  the  twenty-first 
of  the  month  being  the  third  Monday.  The  caption  of 
the  deposition,  states  the  commissioners  named  in  the 
commission,  in  pursuance  of  it,  bad  caused  the  witness 
to  come  before  them,  at  the  time  and  place  before  named, 
he  being  of  lawful  age,  and  first  duly  sworn :  then  fol- 
lows the  deposition,  to  which  is  appended  the  following 
oath : 

"  The  State  of  Alabama,  Mobile'  county  and  city,  sa 
"This  day  personally  appeared  before  me,  Charls  A. 
Henry,  a  justice  of  the  peace  in  and  for  the  county  and 
city  aforesaid,  Nathaniel  J.  Mussie,  [the  witness,]  whose 
name  was  signed  in  my  presence  to  the  within  deposi- 
tion, and  made  oath  that  the  facts  contained  in  such  de- 
position are  true,  so  far  as  they  came  within  his  own 
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knowledge,  and  he  believes  them  to  be  true,  so  far  as  de- 
rived from  others.  Nath'l  J.  Mussie. 

"Sworn  to  and  subscribed  before  me,  this  24th  May, 
1838.  Charles  A.  Henry,  J.  P." 

The  comisslouers  then  certify  what  was  previously 
stated  in  the  caption,  as  to  the  time  and  place,  of  execu-. 
tion,  and  that  the  witness  was  duly  sworn,  and  subscrib- 
ed his  name  to  the  deposition  in^their  presence.    • 

To  the  reading  of  this  deposition,  the  defendant  objec- 
ted, on  the  following  grounds : 

1st.  That  the  notice  of  taking  of  the  said  deposition, 
was  not  such  as  is  required  by  law. 

2dly.  That  the  deposition  ought  to  have  been  taken 
on  the  third  Monday  in  May,  eighteen  hundred  and  thir- 
ty-eight, which  was  the  twenty-first  day  of  said  month, 
and  not  on  the  twenty-fourth  day  of  said  month,  as  sta- 
ted in  the  caption. 

3dly.  Because  it  did  not  appear  from  the  certificates 
annexed,  [to  the  deposition,]  that  the  witness  was  sworn 
according  to  law,  to  give  evidence.  The  County  court 
overruled  the  objection,  and  admitted  the  deposition,  to 
which  the  defendant  excepted.  A  judgment  being  ren- 
dered against  him,  he  now  prosecutes  his  writ  of  error 
to  this  court,  and  seeks  its  reversal,  on  account  of  the 
supposed  error,  in  admitting  the  deposition. 

J,  B.  Clark,  for  the  platntiflf  in  error. 
Pkaiipsy  contra. 

GOLDTHWAITE,  J.— The  last  objection  taken  to  the 
deposition,  will  be  first  examined. 
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It  is,  by  no  means,  improbable  that  the  oath  which  is 
signed  by  the  witness,  and  certided  by  the  Justice  of  the 
peace,  was  the  only  one  taken  by  him.  'l^his,  if  so, 
would  be  sufficient  to  exclude  his  testimony,  as  that  is 
not  the  oath  which  the  law  requires  to  be  administered; 
but  the  court  below  was  not  authorised  to  arrive  at  such 
a  conclusion,  in  opposition  to  the  certificate  of  its  com- 
missioners. They  state  that  the  witness  was  duly 
sworn,  and  it  may  be,  that  another  and  a  legal  oath  was 
administered  to  the  witness,  by  them,  or  in  their  pres* 
ence.  The  commissioners  appointed  to  take  the  testi- 
mony of  an  absent  witness,  act  under  the  authority  of 
the  court;  they  are  its  officers,  and  by  it,  are  invested 
with  authority  to  administer  the  necessary  oath;  their 
certificate  that  such  oath  has  been  administered,  is  prima 
facie  evidence  of  the  fact,  and  must  be  conclusive,  unless 
it  is  clearly  shewn,  that  they  have  disregar.led  their  du- 
ties, or  violated  the  trust  reposed  in  them.  As  nothing 
of  this  kind  was  made  to  appear  by  extrinsic  evidence, 
and  as  it  cannot  be  inferred  from  their  return  to  the 
commission,  the  deposition  is  not  obnoxious  to  objection 
on  this  account. 

The  other  objectiops,  depend  on  the  construction .  of 
the  act  of  assembly,  prescribing  the  manner  of  taking 
the  depositions  of  absent  witnesses.  Oath  being  made 
to  any  judge,  justice,  or  clerk  of  the  court,  wherein  the 
suit  is  depending,  of  the  existence  of  a  cause,  for  which 
a  deposition  is  allowed  to  be  taken,  such  judge^  Justice, 
or  clerk,  is  empowered  to  issue  a  conamission,  to  one  or 
more  persons,  to  take  and  receive  the  deposition  of  the 
witness.     The  party  praying  the  commission,  is  to  give 
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«uch  notice  to  the  adverse  party,  of  the  time  and  place, 
when  and  where  such  comlssioii  Is  to  be  executed,  as  the 
court,  judge,  justice  or  clerk  shall  think  proper:  and  the 
adverse  party  shall  have  liberty  to  cross-examine  any 
witness  whose  deposition  shall  be  so  taken — (Aik.  Dig* 
126,  s.  10 

In  the  present  case,  the  commission  does  not  instruct 
the  commissioners  as  to  the  time  within  which  they  are 
to  cause  the  witness  to  come  before  them  5  they  are  em- 
powered to  act  generally,  but  their  action,  to  be  effectual 
as  an  execution  of  the  delegated  authority,  must  be  with- 
in the  period  designated  in  the  notice  given  under  th6 
directions  of  the  clerk.  It  is  obvious,  if  the  party  wish- 
ing to  take  the  deposition,  can  extend  the  time  to  more 
than  one  day,  then  the  designation  of  time,  might  be  of 
no  benefit  to  the  adverse  party,  as  the  information  that 
the  action  of  the  commissioners  would  take  place  on  any 
day  of  a  particular  month  or  week,  in  most  cases  would 
be  purely  vexatious. 

We  do  not  wish  to  be  understood  as  intimating  that 
the  course  pursued  in  this  case  was  unreasonable  or  Vex- 
atious; on  the  contrary,  we  think  such  a  practice  would 
be  highly  convenient,  if  authorised  by  the  act,  as  it  would 
frequently  save  parties  the  trouble  of  suing  out  a  new 
commission,  or  giving  a  second  notice,  when  disap- 
pointed in  the  attendance  of  his  witnesses  on  the  day 
named.  The  designation  of  place,  is  not  more  specific  in 
the  notice  required,  by  law,  than  of  time;  yet,  none 
would  suppose  a  notice  sutBcient,  which  designated 
more  than  one  place  of  executing  the  commission. 

The  adverse  party  was  informed,  that  this  commission 
9P  21 
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Ivould  be  executed  on  the  third  Monday  of  May,  and  if 
the  deposition  was  not  then  taken,  it  would  be,  on  any 
of  the  three  next  succeeding  days.  He  was  bound  to 
attend  alone  on  the  day  first  named,  as  the  designation 
of  the  others  was  unauthorised,  either  by  the  act  of  as- 
sembly or  the  order  of  the  clerk.  If  the  commissioners 
found  themselves  unable  to  concfude  the  examination  on 
the  day  named,  their  authority  for  that  cause,  would  not 
have  ceased,  but  they  might  have  continued  the  exami- 
nation from  day  to  day  until  finally  closed. 

The  acknowledgment  of  service  of  the  notice,  imposed 
no  obligation  on  the  party  or  his  attorney,  which  would 
not  have  arisen  from  its  execulion  by  an  authorised  ofEL- 
ccr.  The  party  had  no  means  in  his  power,  of  restrain- 
ing any  action  under  the  commission  directed  by  the 
plaintiff,  and  his  only  course  was  to  attend  to  the  exa- 
mination, if  made  on  the  appointed  day. 

We  have  not  thought  it  important  to  advert  to  the  de- 
cision cited  from  Haywood,  (Kennedy  vs.  Alexander,  1 
vol.  25,)  because  the  statute  under  which  that  court  actedy 
is  not  given  by  the  reporter,  and  we  are  unable  to  judge 
how  far  it  corresponds  or  (Jiffers  from  our  own,— but  if 
made  with  reference  to  one  similar  in  terms,  we  could 
not  yield  our  own  convictions  to  a  nm  prius  adjudica- 
tion. 

Let  the  judgment  be  reversed  and  remanded. 


•t!«^ 
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SCALES   VS,  SWAN. 

1.  The  court  is  not  bound,  jn  attachment,  to  receive  the  answer 
of  a  garnishee  in  writing— the  statute  requires  the  garnishee 
to  appear  in  open  court,  though  for  the  sake  of  convenienoei 
and  the  dispatch  of  business,  his  personal  appearance  maybe 
waived. 

2.  The  court  may  treat  an  evasive  written  answer  as  a  nullit^i 
and  enter  interlocutory  judgment ;  and,  in  such  case,  there  is 
no  necessity  for  plaintilF  to  file  exceptions  to  the  answer. 

3.  Where  judgment  nisi  is  properly  entered — the  right  to  enter 
final  judgment  on  tlie  return  of  scire  facias,  follows  as  a  ne- 
cessary consequence. 

4.  The  clerical  error  of  a  ministerial  officer  of  court  maybe  a- 
mended,  where  there  is  sufficient  data  on  which  to  predicate 
the  amendment. 

Error  to  the. Circuit  court  of  Talladega. 
Attachment — before  Shoriridge,  J. 
This  was  a  suit  in  the  court  below,  commenced  by 
the  defendant  in  error,  by  attachment,  against  one  Chris- 
topher McLure,  as  an  absconding  debtor,  in  which  the 
plaintifT  in  error  was  surimioned  as  garnishee.     The  gar- 
nishee appeared,  and  filed  the  following  answer: 
"S.  F.  D.  Swan  vs.  Christopher  McLure. 
"Answer  of  Nicholas  Scales,  on  a  summons  of  garnish- 
ment, at  the  suit  of  Samuel  F.  D.  Swan  vs.  Christopher 
McLure. 

"This.respondcnt,  saving  and  reserving  to  himself  all 
legal  and  proper  exceptions.  &c.  answering,  says,  that 
the  said  defendant,  about  the  30th  March,  1836,  married 
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tbU  respondent's  daugiiter;  that  some  time  afterwards, 
to  wit,  about  the  last  of  August,  1836,  they  (AicLure  and 
Wife,)  went  to  house-keephig  In  Talladega,  when  this 
respondent  let  them  have  possession  of  two  negroes,  the 
one  a  woman  about  the  age  of  thirty  years,  the  other  a^ 
uegro  boy  aged  about  six  years,  the  child  of  said  woman : 
—that  he  also  permitted  them  to  have  possession  (for  the 
use  of  respondent's  daughter,)  of  a  negro  girl,  aged  about 
nine  years;  that  about  the  end  of  the  year  1^36,  they 
broke  up  house-keeping,  when  the  negroes  were  returned 
into  the  possession  of  this  respondent,  where  they  re- 
mained until  the  month  of  June,  within  a  few  weeks  of 
his  daughter's  death;  that  the  respondent  did  not  then, 
or  at  any  time  afterwards,  transfer  the  title  of  any  of 
said  negroes  to  the  said  McLure, — and  the  last  mentioned 
girl  was  intended  merely  as  a  temporary  loan ;  thai  at 
the  death  of  respondent's  daughter,  which  took  place  on 
the  second  of  July,  1837,  or  a  short  time  thereafter,  said 
McLure  sent  back  the  said  negroes  to  this  respondent, 
stating— that  he  did  not  lay  any  claim  to  the  same,  but 
returned  them  to  the  family  from  whence  they  came. 

"Respondent,  at  the  time,  offered  said  McLure  a  com- 
pensation for  said  negroes,  which  he  then  refused ;  that 
at  a  subsequent  period,  and  a  long  time  after  the  posses- 
sion of  the  said  negroes  was  returned,  to  wit,  on  the  I6th 
of  October,  1837— he,  McLure,  in  pursuance  of  said  offer, 
made  his  certain  deed  or  bill  of  sale,  whereby,  in  con- 
sideration of  five  hundred  dollars,  he  conveyed  the  said 
negroes,  or  his  interest  therein,  tp  &>aid  respondent,  stating 
that  he  might  pay  him  at  some  time  when  convenient  to 
respondent. 
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"This  respondent  further  states,  that  he  is  advised,  and 
believes  that  there  is  in  the  hands  of  James  F.  Way,  of 
Davidson  count}',  State  of  Tennessee,  the  sum  of  seventy- 
five  dollars,  subject  to  the  order  of  said  McLure:— that 
he  knows  of  no  effects,  or  debts  of  the  said  McLure,  in 
the  hands  or  possession  of  any  other  person. 

"  This  respondent  further  states,  that  previous  to  this 
garnishment,  he  was  served  with  a  garnishment,  at  the 
suit  in  attachment  of  William  R.  Ridout— that  he  then 
answered,  he  had  no  effects  or  debts  of  ^aid  McLure  in' 
his  hands,  and  knew  of  none  in  the  han Js  of  any  other 
person,  not  regarding  said  McLure  as  having  any  claim 
to  the  said  negroes,'  the  title  thereof  having  never  passed 
out  of  this  respondent,  and  the  possession  of  the  same 
having  reverted  to  this  respondent  in  the  manner  above 
stated,  and  not  then  recollecting  this  claim  in  the  hands 
of  Way.  Respondent,  therefore,  submits  whether,  if 
there  be  any  liability  under  the  present  shewing,  the 
claim  of  said  Ridout  should  not  be  reserved  in  the  first 
instance  from  the  liability — wherefore,  respondent  hav- 
ing fully  answered,  prays  to  be  dismissed,  4*c." 

To  this  answer,  the  defendant  in  error  filed  excep- 
tions, alleging  that  it  was  evasive— and  neither  admitted 
or  denied  indebtedness  to  the  absconding  debtor. 

The  court,  as  appears  from  the  record,  sustained  the 
exceptions  to  the  answer  of  the  garnishee,  and  rendered 
a  Judgment  nisi  by  default  against  him,  but  in  entering 
tip  the  judgment,  the  sum  of  money  was  left  blank. 

At  the  succeeding  term  of  the  court,  on  motion  of  the 
defendant  in  error,  the  Judgment  nisi  entered  against  the 
garnishee,  was  amended  nunc  pro  tunc,  and  the  garnishee 
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appeared,  and  by  leave  of  the  court,  filed  an  amendment 
to  his  answer,  which  is  in  these  words: 

"  This  respondent  amends  his  answer,  by  stating  fur- 
ther, that  after  having  been  garnisheed  in  tlie  case  of 
Swan  and  Scales,  he  was  next  served  with  a  garnish- 
ment,  at  the  instance  of  William  L.  Ridout;  attachment 
before  a  justice  of  the  peace,  for  $38  12;  and  subsequent- 
ly ,'iiut  on  the  same  day,  the  sherii!' served  on  him  two 
garnishments,  one  in  favor  of  West,  (being  the  same  men- 
tioned in  the  main  answer.)  and  another  in  favor  of  Ste- 
phen Sparks,  trustee,  for  ti):riy  dolhirs,  both  at  same  time. 
Respondent  has  sUice  been  served  with  garnishments  in 
four  other  cases  froni  Justices  of  tlic  peace.,  to  wit,  Tal- 
raadge  <k  Carey,  for,so0  2();  McLure  vs.  McLure,  for 
$29;  D.  S.  Rolinton  vs.  A^Lure,  for  .^'40  76;  Swan  vs. 
McLure,  for  $33,  whicii  were  served  subseqcent  to  those 
first  mentioned  by  this  respondent,"  but  the  order  of  ser- 
vice not  recollected." 

The  court  below  treated  (he  answer,  thus  amended, 
as  a  nullity,  because  it  was  evasive  and  argumentative; 
and  rendered  a  judgment  final  against  the  garnishee,  for 
the  amount  of  the  delt  against  McLure,  and  costs. 

The  plaintiff  in  error  (the  garnishee,)  prosecutes  his 
writ  of  error  from  this  judgment,  and  now  assigns,  as 
reasons  for  reversing  the  judgment — 

L  The  court  erred  in  rendering  the  judgment  nisi 
against  the  plaintitf  in  error; 

2.  In  permitting  the  said  judgment  to  be  amended  ' 
fiunc  pro  tunc,  at  a  subsequent  term ; 

3.  In  sustaining  the  exceptions  to  the  answer  of  the 
plaintiff  in  error ; 
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4.  In  rendering  final  judgment  against  tbe  plaintiff  la 
error. 


Chilton,  for  plaintiff  in  error. 
Martin,  contra. 

ORMOND,  J.— The  answer  of  tlie  garnishee  filed  in 
this  case,  was,  in  our  opinion, sufficient  to  have  warrant- 
ed a  judgment  against  him.  It  is,  in  substance,  an  ad- 
mission that  the  negroes  sent  home  with  his  son-in-law 
on  the  marriage  of  his  dau filter,  were  given  to  the  sod- 
ia-law,  and  afterwards  re-purchased  by  him.  It  is  true, 
that  he  states  he  made  no  title  lo  the  slaves,  by  which  he 
doubtless  means  that  heexe:uted  no  written  evidence  of 
title  to  his  son-in  law.  But  that  was  not  necessary,  to 
.vest  the  son-in-law  with  the  litle^as  the  title  to  personal 
property  passes  by  delivery,  and  that  the  parties  so  un- 
derstood it,  is  manifest  from  the  plaintiff  afterwards  re- 
ceiving a  title  to  the  slaves  from  McLure,  and  agreeing 
to  pay  him  five  hundred  dollars. 

The  court,  however,  was  not  bound  to  receive  an  an- 
swer in  writing.  The  statute  evidently  contemplates  the 
personal  "appearance  and  examiiiation"  of  the  garni- 
shee in  open  court— (See  Aik.  Dig.  s.  19,  p.  42) — and  al- 
though for  the  sake  of  convenience,  and  the  dispatch  of 
business,  it  may  be  waived  when  the  answer  is  full  and 
explicit,  there  is  no  obligation  on  the  court,  and  there 
would  be  no  propriety,  in  receiving  an  answer  studiously 
drawn  to  evade  the  true  question.  It  is  of  great  impor- 
tance, that  the  right  to  examine  the  garnishee  in  open 
eonrt,  should  not  be  drawn  in  question ;  the  court  were, 
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therefore,  not  bound  to  receive  an  evasive  written  an- 
swer, but  might  consider  it  as  a  nullity,  and  enter  an  in- 
terlocutory Judgment. 

As  the  court  had  a  right  to  treat  the  answer  as  a  nulli- 
ty, there  was  no  error  in  sustaining  exceptions  to  it,  al- 
though there  was  no  necessity  to  file  exceptions.  But  if 
this  is  an  error,  it  is  one  of  which  the  plaintiff  in  error 
cannot  complain,  as,  in  our  opinion,  the  answer  was  suf- 
ficient to  authorise  a  judgment  against  the  garnishee. 

The  judgment  nisi  being  properly  entered^  the  right 
to  enter  a  final  judgment  on  the  return  of  the  scire  fact' 
as,  followed  as  a  necessary  consequence. 

The  amendment  of  a  clerical  error  of  a  ministerial 
officer  of  the  court,  by  inserting  the  sum  for  which  the 
judgment  nt^r  was  rendered,  is  also  assigned  for  error. 
No  other  question  is  raised,  but  the  power  of  the  court  to 
make  such  amendment.  It  however  clearly  appears 
from  the  record,  that  the  plaintiff  in  error  was  in  court, 
and  the  amount  for  which  the  judgment  against  the  gar- 
nishee was  rendered,  being  the  amount  of  the  judgment 
against  the  defendant  in  the  attachment,  there  was  suf- 
ficient data  on  which  to  predicate  the  amendment,  and 
It  was  therefore  the  duty  of  the  court  to  direct  the  amend- 
ment to  be  made— (Wilkeson  vs.  Goldthwaite,  1  Stew. 
&  Por.  159.) 

There  is  no  error  in  the  judgment  of  the  Circuit  court, 
and  it  is  therefore  affirmed. 
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GOLDING  et  al.  vs.  HALL. 

1.  1q  trespass,  where  defendants  sever  in  their  pleadings,  and  se- 
parate verdicts  are  found  against  them,  the  judgment  must  cor- 
respond with  the  verdict 

2.  And  plaintiff  must  elect  against  which  of  the  defendants  he  ■ 
will  h  IV.:  execution,  as  he  can  have  but  one  satisfaction^  and 
ttieottier  defendants  will  be  discharged  from  ail  liability,  ex- 
cept fo(  costs,  by  the  payment  of  the  damages  of  the  one 
against  whom  plaintiff  elects  to  proceeds 

S.  Where  a  plaintiff  remits  damages  as  to  some  of  the  defend- 
ants, judgment  cannot  be  entered  up  against  tbemj  for  dama^ 
ges  founa  against  a  co-defendant 

Error  to  Talladeg*a  Circuit  court 

Trespass,  quare  clausnm  fregit. 

This  was  an  action  of  trespass,  quare  ctausum  fregii^ . 
brought  by  the  defendant  in  error,  against  the  plaintiff 
hi  error,  and  eight  others.  The  defendants  pleaded  Se- 
verally, not  guilty.  The  jury  found  the  plaintiff,  Reuben 
Gelding,  guilty,  and  assessed  the  damages  to  fifty  dol- 
lars: six  others  were  found  guilty,  and  the  damages  as* 
flessed  to  six  and  a  fourth  cents,  each ;  and  two  were 
found  not  guilty.  The  plaintiff  below  remitted  the  da- 
mages  as  to  the  six  defendants  who  were  assessed  at  six 
and  a  fourth  ceots  each,  and  the  court  rendered  judgment 
.  againat  all  the  defendants  who  were  found  guilty  for  the 
sum  of  fifty  dollars,  besides  costs.  "" 

The  error  asgigned  Is— 

That  the  court  erred  in   rer.deing  judgment  against 
all  the  defendants  for  fifty  dollars  land  costs. 
^V  22 
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Chilio7ij  for  plaintiffs  ia  error. 

ORMOND,  J.— The  judgment  of  the  court  below,  in 
this  case,  cannot  b^  supported. 

In  an  action  of  trespass,  where  defendants  sever  in 
their  pleadings,  and  separate  verdicts  are  found  against 
them,  the  judgment  must  correspond  with  the  verdict, 
and  the  plaintiff  must  elect  against  which  of  the  defen- 
dants he  will  have  execution,  as  he  can  have  but  one  sa- 
tij^faction :  and  the  other  defendants  will  be  entirely  dis- 
charged, by  the  payment  of  the  damages  of  the  one 
against  whom  the  plaintiff  elects  to  proceed,  from  all  li- 
ability, exrept  for  costs. 

In  this  case,  the  plaintiff  having  remitted  the  damages 
as  to  six  of  the  defendants,  there  cam  be  no  more  reason 
for  entering  judgment  against  them  for  the  dan^ages 
found  against  the  oth^r  defendant,  than  there  would  be 
for  entering  it  against  those  who  were  found  not  guilty. 

For  this  error,  therefore,  the  judgment  of  the  court  l)e- 
low  is  reversed,  and  judgment  rendered  in  this  court 
against  Reuben  Golding  for  the  damages  assessed  by  the 
jury,  and  against  all  the  defendants  who  were  found 
l^uilty  in  the  court  below,  for  the  costs  of  that  court. 
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BBNN£;r  vs,  MORRIS. 

1.  A  verdict  in  trespass  to  try  title,  should  describe  with  reasona- 
ble €ertainty,  the  land  intended  to  be  covered  thereby,  or  Ib0 
judgment  founded  on  it  will  be  reversed  on  error. 

2.  A  verdict  in  the  following  words,  «  We  find  for  the  plaintiffi 
and  give  him  120  feet  on  the  sonth  side  of  St.  Michael  street, 
commencing  at  the  centre  ^the  house  occupied  by  James 
Wilson,  in  1817,  and  running  GO  feet  east  and  west,  by  120 
ieet  south" — is  too  vague  and  uncertain  to  sustain  a  judgment. 

3.  The  English  rule,  that  plaintiff  in  ejectment  takes  possession 
of  the  premises  recovered  at  his  peril,  and  must  be  governed 
by  the  evidence  given  on  the  trial — has  never  been  adopted  in 
this  State. 

Error  to  Mobile  Circuit  court. 

Trespass  to  try  title — before  Pickens^  J. 

This  action  of  trespass,  was  brought  by  the  defendant 
in  error,  against  the  plaintiff  in  error,  to  recover  a  lot  of 
land  in  the  city  of  Mobile.  It  is  described  in  the  decla- 
ration, as  "  a  messuage  or  close,  situate,  lying  and  being 
in  the  city  of  Mobile,  on  the  south  corner  of  Jackson  and' 
St.  Michael  street,  having  a  front  one  hundred  and  twen- 
ty feet  on  Jackson  street,  and  running  back  parallel  with 
St.  Michael  street  one  hundred  and  twenty  feet,  and  ha- 
ving a  ft-ont  of  one  hundred  and  twenty  feet  on  St.  Mi- 
chael street." 

Issue  being  joined  on  the.  plea  of  not  guilty,  the  jury 
fouDd  a  verdict  for  the  defendant  in  error,  in  the  follow- 
ing words : 

"We  find  for  the  plaintiff,  and  give  him  one  hundred 
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and  twenty  feet  on  the  south  side. of  St.  Michael  street, 
commencing  at  the  centre  of  the  house  occupied  by 
James  Wilson,  in  1817,  and  running  sixty  feet  east  and 
west,  by  one  hundred  and  twenty  feet  south/' 

The  court  renders  judgment  for  tlie  plaintiflF  below,  In 
the  language  of  the  verdict  of  the  jury,  and  directs  a 
writ  of  possession  to  issue  to  the  sheriiar,  commanding 
him  to  put  the  plaintiff  below  in  possession  of  "  said  real 
estate." 

The  errors  now  relied  on  are— 

1.  That  the  verdict  is  uncertain,  insufficient,  and  not 
responsive  to  the  issue ; 

2.  That  the  judgment  is  uncertain,  insufficient,  and 
not  for  the  lanti  described  in  the  declaration. 

Stewarty  for  plaintiff  in  error. 
Dunn,  contra. 

ORMOND,  J. — The  case  of  Thomas  Sturdevant  against 
the  heirs  of-  Murrell,  decided  at  the  last  term  of  this 
court,  is  decisive  of  the  present* question.  In  that  case, 
as.  in  this,  the  objection  was  to  the  uncertainty  of  the 
verdict  and  judgment.  •  In  that  case,  also,  as  in  this,  the 
veWict  did  not  ascertain,  with  any  precision,  the  land 
withheld-from  the  plaintiff,  and  of  which  the  siieriff,«on 
the  writ  of  hdbere  fctcias  possessionam,  was  to  put  him 
in  possession. 

The  verdict,  in  this  case,  is  for  "  one  hundred  and 
twenty  feet  on  the  south  side  of  St.  Michael  street,  com- 
mencing at  the  centre  of  the  house, occupied  by  James 
Wilson,  in  1817,  and  running  sixty  feet  east  and  west. 
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by  one  hundred  and  twenty  feet  south,  and  assess  the 

m 

damages,  &c." 

This  description  would  suit  any  lot  of  one  hundred 
and  twenty  feet  in  St.  Michael  street,  an<i  therefore  cer- 
tainly too  vague,  unless  the  generality  of  the  description 
can  be  controlled  by  its  being  said  to  be  opposite  the  cen- 
tre of  the  house  occupied  by  James  Wilson,  in  eighteen  hufi" 
dred  nnd  seventeen.  If,  instead  of  referring  to  the  occu- 
pancy of  a  house  by  a  person  twenty  years  since,  the  re- 
ference had  been  to  some  monument,  or  other  actually 
existing  thing,  it  might  have  been  sufficient,  by  affording 
some  certain  data  on  which  the  s'.ieriff  might  act,  in  ex- 
ecuting the  judgment  of  the  court.  What  house  a  per- 
son occupied  twenty  years  since,  might  be  a  matter  of 
great  doubt,  and  would  be  so  uncertain,  as  to  leave  the 
whole  matter  almost  entirely  in  the  discretion  of  the  she- 
riff. 

It  was  urged  by  the  defendant's  counsel,  that  the  plain- 
tiff below  must  talce  possession  at  hia  peril,  and  would 
be  governed  by  the  evidence  given  at  the  trial.  But  this 
court  held,  in  the  case  above  cited,  that  the  rule  insisted 
on,  which  seems  to  prevail  in  England,  has  not  been 
adopted  in  this  State,  owing,  in  a  great  degree,  perhaps, 
to  theslifference  between  the  action  of  ejectment  in  that 
country,  and  the  action  of  trespass  to  try  titles,  in  this. 

The  verdict  should  describe,  with  reasonable  certainty, 
the  land  intended  to  be  covered  thereby,  or  the  judgment 
founded  on  it  will  be  reversed  on  error. 

Let  the  judgment  be  reversed,  and  the  cause  remand- 
ed* 
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ALEXANDER  VS,  DENNIS. 

1.  Where  one  islets  possession  of  the  property  of  another,  by  false- 
ly and  fraudulently  representing  to  him,  that  a  promissory  note 
given  in  exchange  for  the  property  was  good,  and  would  be' 
paid ;  when  the  holder  knew  it  was  worthle8s,he  is  not  entitled 
to  notice  of  non-payment. 

2.  A  contract  tainted  with  frauds  is  not  binding  on  the  party  in" 
nocent  of  the  fraud. 

3.  Where  one  sells  property  for  paper  which  is  represented  to  be 
good,  but  which  is  worthless,  and  known  to  be  so  by  the  hold- 
er :  the  injured  party  may  treat  the  contract  as  a  nullity,  and 
bring  trover  for  the  property,  or  an  action  of  deceit — when  the 
measure  of  damages  will  be  the  injury  sustained  in  conse- 
queoce  of  the  fraud, 

4  The  necessity  of  notice  to  the  assignor,  of  the  non-payment 
of  an  assigned  promissory  note,  only  arises  from  contract,  ex- 
pressed or  implied. 

Error  to  the  Circuit  court  of  Lowndes. 

Case  for  deceit,  tried  before  Harris,  J. 

This  was  an  action  of  trespass,  on  the  case  brought 
by  the  defendant  in  this  court,  against  the  plaintiff. 

The  declaration,  in  substance,  alleges  that  the  defend- 
ant in  error  sold  the  plaintiff  in  error  eight  mules,  of  the 
value  of  eight  hundred  dollars,  in  consideration  of  which, 
the  plaintiff  in  error  transferred  to  him  by  delivery,  a 
promissory  note  for  nine  hundred*and  thirty-three  dollars, 
made  by  John  Fisher  and  Benjamin  F.  Johnson,  and  pass- 
ed to  one  Stephen  Jones,  and  *by  him  endorsed  to  the 
plaintiff  in  error ;  which  note  had  been  then  due  more 
than  a  year. 
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It  is  also  averred,  that  the  plaintiff  ia  error  falsely  and 
fraudulently  represented  to  the  defendant  in  error,  that 
the  said  note  was  a  cash  note,  and  that  the  makers  and 
endorsers  thereof  were  wealthy  and  responsible  men, 
when  in  truth  the  makers  of  the  note  were  insolvent,  and 
the  endorser  released  by  laches,  which  insolvency  and 
release  from  liability,  it  is  alleged  the  plaintiff  in  error 
well  knew,  when  he  made  the  representations  aforesaid. 

The  jury  found  a  verdict  for  the  plaintiff  below,  upoa 
which  judgment  was  rendered.  On  the  trial  of  the 
cause  in  the  court  below,  a  bill  of  exceptions  was  taken 
to  the  opinion  of  the  court,  which  is  as  follows; 

*'On  the  trial  of  this  cause,  there  was  no  evidence  to 
prove  that  plaintiff  ever  demanded  payment  of  either  the 
maker  or  endorsers  of  said  note,  or  ever  gave  notice  of 
the  refusal  to  pay  said  note,  and  in  the  absence  of  such 
proof,  defendant  requested  the  court  to  charge  the  jury, 
timt  unless  they  believed  that  plaintiff  had  demanded 
pgynaent  of  the  makers  of  the  note,  he  could  not  recover 
in  this  suit— which  the  court  refused  to  charge.  Thqrc 
vras  evidence  that  Fisher,  one  of  the  makers,  had  paid 
fifteen  dollars  on  said  note,  to  plaintiff." 

To  the  refusal  of  the  court  to  give  the  charge  moved 
for,  there  was  an  exception,  and  the  matters  of  law  aria- 
ing  thereon,  are  assigned  for  error  in  this  court. 

Dargan,  for  plaintiff  in  error. 
Cookj  contra. 

ORMOND,  J.— The  question  presented  in  this  case  te, 
whether  a  person  who  gets  possession  of  the  property  of 
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another,  by  falsely  and  fraudulently  representing  to  him 
that  a  promissory  note,  which  was  given  in  exchange 
for  the  property,  was  good,  and  would  be  paid,  when  in 
fact  he  icnew  that  it  was  worthless— is  entitled  to  notice 
of  the  non-payment  of  the  note.  If  he  be  entitled  to 
notice  of  tl  e  dishonor  of  the  cote,  it  must  be  on  the 
ground,  thht  the  contract,  though  tainted  with  fraud  on 
his  part,  Is  binding  on  his  victim.  But  we  are  clear  that 
the  fraud  vitiated  the  contract,  and  that  the  defendant 
in  error  had  the  right  to  resclnl  it,  or  rather  to  treat  it 
as  nullity,  and  bring  his  action  of  trover  for  the  mules, 
or  as  in  thiscase,  an  action  for  the  deceit,  where  the  mea- 
sure of  damages  would  be  the  injury  he  had  sustained 
by  the  fraudulent  conduct  of  the  defendant  in  error. 

It  follows,  that  he  was  under  no  necessity  to  give  no- 
tice of  the  non-payment  of  the  note.  The  necessity  so 
to  do  could  only  result  from  a  contract,  express  or  Im- 
pliei— (See  Read  vs.  Hutchinson,  3  Campbell's  N.  P.  352*) 

We  express  no  opinion  as  to  the  rights  or  obligations 
of  the  parties,  had  the  contract  been  valid. 

The  judgment  is  affirmed. 
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HATCH  VS.  COOK,  aduiY. 

1.  The  death  of  a  plaintiff  may  be  suggested,  and  his  adminis- 
trator made  a  party  to  the  suit,  whii&t  the  trial  is  progressing. 

2.  Where  a  defendant  is  advised  of  the  death  of  plaintiff,  and 
those  prosecuting  the  case  will  not  admit  the  death — the  suit 
may  be  arrested  by  interposing  a  plea  puis  darrien  continu- 
ance, 

3.  But  when  the  death  of  either  of  the  suitors  is  suggested  by 
those  who  have  represented  him  in  the  cause,  the  court  must 
ascertain  the  fact  in  some  other  manner  than  by  plea. 

4.  Proceeding  to  judgment  when  either  party  is  dead,  more  espe- 
cially when  defendant  is  so,  is  an  irregularity  for  which  judg- 
ment may  be  avoided. 

6.  The  usual  practice  is,  that  when  the  representative  of  a  de- 
ceased plaintiff  produces  his  letters  testamentary  or  of  admin-* 
istration,  the  case  proceeds :  or  if  defendant  dies,  his  represent 
tative  is  made  a  party  by  suggestion ;  or  plaintiff  brings  him 
into  court  by  scire  facias, 

6.  Where  the  death  is  denied,  it  is  proper  that  the  fact  should  be 
shewn  by  affidavits. 
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Error  to  Wilcox  County  court. 

Assumpsit  on  a  promissory  note.  This  was  an  action 
by  one  Norwood,  on  a  note  made  by  plaintiff  in  error. 
•  On  the  trial  below,  after  the  evidence,  argument  and 
cWge  of  the  court— the  plaintiff's  attorney  suggested 
that  plaintiff  had  died  before  issue  joined,  and  moved  to 
make  Cook,  the  defendant  in  error,  party  plaintiff,  as 
administrator ;  which  the  court  allowed,  and  defendant 
excepted. 
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Permittins  Cook  to  be  rxuvJe  a  party,  after  the  trial 
had  progressed  as  above  stated,  was  assigned  as  error. 

Stewart,  for  plaintilT  in  error. 
Clarke,  contra. 

GOLDTHWAITE,  J.— The  sole  question  presented  by 
this  redbrd,  is,  whether  t-he  death  of  the  plaintiff  can  pro- 
perly be  suggested,  and  his  administrator  made  a  party 
to  the  suit,  whilst  its  trial  is  progressing. 

The  plaintiff  in  error  contends,  that  the  death  ought 
to  have  been  regularly  pleaded,  as  the  suggestion  was 
denied,  but  the  law  has  provided  no  such  mode  of  ascer- 
taining the  fact.  We  are  not  aware  that  any  one,  on  be- 
half the  plaintiff,  can  intervene,  and  plead  this  matter. 
Jf  the  defendant  was  advised  of  the  death  of  the  party, 
and  those  prosecuting  the  cause,  would  not  admit  his 
death,  the  suit  might  be  arrested  by  his  interposing  a 
plea  puis  darrien  continuance,  but  when  the  death  of  ei- 
ther one  of  the  suitors  is  suggested  by  those,  who  before 
had  represented  him  in  the  cause,  the  court  must  of  ne- 
cessity ascertain  the  fact  in  some  other  manner  than  by 
plea.  In  most  instances,  the  proceeding  to  judga^ent, 
when  either  party  is  dead,  but  more  especially  when  the 
defendant  is  so,  is  an  irregularity,  for  which  the  Judg- 
ment may  be  avoided. 

The  act  to  prevent  suits  from  abating,  on  the  death  of 
either  party,  (Aik.  Dig.  259,)  provides,  that  when  any 
cause  shall  be  depending  in^  any  court,  and  either  of  the 
parties  shall  die  before  final  judgment,  the  executor  or 
administrator  of  such  deceased,  who  was  plaintiff,  peti- 
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tioner  or  defendant,  shall  have  full  power,  (in  case  the 
action  by  law  survive,)  to  prosecute  and  defend  such  ac- 
tlon,  until  final  judgment:  no  mode*  is  pointed  out,  by 
which  the  death  shall  be  brought  to  the  knowledge  of 
^  the  court ;  it  therefore  becomes  necessafy  to  adopt  some 
reasonabliLmeans  for  as;!crlaining  the  fact.  The  usual 
practice  which  prevails,  is  to  sug^st  the  death,  which, 
if  not  denied,  is  entered  on  the  record,  and  thQ  cause  pro- 
ceeds,  when  the  representative  of  plaintiff  produces  his 
letters  testamentary  or  of  administration:  if  the  defen- 
dant  is  the  party  dead,  his  representatives  either  make 
themselves  parties  in  a  similar  manner,  or  tlie  plaintiflF 
proceeds  to  bring  them  into  court  by  scire  facias.  It  is 
not  known  what  practice  has  obtained  on  the  circuits, 
when  the  suggesj^ion  of  the  death  is  denied,  but  in  such 
a  case,  it  is  proper  that  the  facts  should  be  shown  by 
affidavits.  In  the  present  case,  the  fact  of  the  death  was 
not  denied,  but  the  objection  seems  to  have  been  as  to  the 
timcj  when  the  representative  of  the  plaintiff  made  him- 
self a  party. 

In  this  respect,  we  think  there  is  no  error  in  the  action 
of  the  County  court,  and  its  judgment  is  affirmed. 
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READ,  claimant,  vs,  owen,  martin  et  al. 

1.  One  who  claims  an  interest  in  a  ship,  or  other  thing,  which  is 
the  subject  of  a  proceeding  in  rem,  must  put  in  his  claim  upon 
oath,  averring,  in  positive  terms,  his  proprietary  interest :  ani) 
an  aofent  may  be  required  to  prove  his  authority,  before  he  can 
be  admitted  to  put  in  his  claim. 

2.  Where  this  is  not  done,  the  adverse  party  may  insist  upon  a 
dismissal  of  the  claim. 

3.  And  a  claim  thus  admitted,  may  still  be  contested,  by  suitable 
exceptive  allegations. 

4.  But  where  the  claipfi  is  admitted,  and  pleadings  to  the  merits 
are  put  in,  it  is  a  waiver  of  the  preliminary  enquiry,  and  an 
admission  that  the  party  is  rightfully  in  court. 

6.  Where  several  libellants  have  joined  in  their  libel,  because  of 
their  common  pursuit  of  the  same  ship — when  their  interests 
become  severed  by  decrees,  each  decree  becomes  distinct  and 
independent,  and  as  such,  must  be  appealed  from. 

6.  A  writ  of  error,  which  seeks  to  reverse  several  independent  de- 
crees, will  be  dismissed. 

7.  And  the  same  rule  obtains  when  several  claims  are  interposed. 

8.  Any  person  interested  in  a  ship,  or  thing  proceeded  against  in 
admiralty,  may  come  within  a  year  from  the  time  of  a  decree 
rendered  by  default,  and  on  giving  security  and  paying  all  the 
costs,  and  shewing  a  sufficient  cause  for  his  previous  default, 
be  admitted  to  defend. 

9.  And  it  is  the  usual  practice  on  defaults,  before  a  sale  is  per- 
mitted, to  require  stciirity  of  the  libellaiit,  to  answer  for  the 
sum  re  ceived,  to  any  person  claiming  a  right,  or  presenting  his 
interest  within  a  year. 

Error  to  Dallas  County  court,  exercising  admiralty  ju- 
risdiction. 
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Libel  against  a  steamer,  for  the  wages  of  hands. 

In  this  case,  the  defendant  in  error,  and  twelve  others, 
exhibited  their  libel,  in  the  County  court  aforesaid, 
against  the  steamer  Fox,  for  wages  due  them,  and  ser- 
vices rendered  by  them  on  board  said  vessel,  as  seamen, 
firemen,  &c.  To  the  allegations  contained  in  the  libel, 
a  denial  was  filed  on  the  part  of  the  boat.  Judgment 
was  rendered  on  the  verdict  of  a  jury  for  each  of  the  li- 
bellants,  separately,  for  the  amount  of  their  respective 
demands.     A  sale  of  the  vessel  was  also  ordered,  &c. 

To  reverse  the  decree,  a  writ  of  error  was  sued  out  by 
plaintiff  in  error,  whose  name  no  where  previously  ap- 
pears in  the  record,  anc^.  wiio  assigned  the  following 
causes : 

1.  The  libel  does  not  pursue  the  statute,  instating 
that  the  boat  was  registered,  enrolled  or  licensed ; 

2.  The  facts  alleged  in  the  libel  are  not  sworn  to  by 
the  plaintiffs,  or  one  of  them,  or  by  an  authorised  agent, 
or  factor;  but  by  some  iniifferent  person; 

3.  The  court  erred  in  giving  a  separate  judgment  in 
favor  of  each  libellant ; 

4-  The  court  erred  in  giving  judgment  in  favor  of  the 
libellaots  at  all ; 

5.  The  record  is  accompanied  with  no  evidence  to 
support  the  judgments,  neither  does  it  contain  any ; 

6.  The  fiat  of  the  judge  is  not  under  his  hand  and 
seal; 

7.  The  court  erred  in  ordering  a  commission  to  the 
sheriff  to  issue,  to  sell  the  boat  on  giving  sixty  days  no- 
tice, and  consequently,  the  judgment  was  wrong; 

8.  The  record  is  erroneous  in  containing  two  declara- 
tions, or  any  at  all ; 
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9.  The  court  erred  in  allowing  orai   testimony.     It 
should  have  been  taken  by  deposition,  under  a  confimis-  -^ 
sion,  as  in  Chaneerv  crises  ; 

10.  The  suit  is  In-ou^ht  by  many  individuals' jointly, 
for  debts  due  them   separately,  and  for  sums  below  the 

Jurisdiction  of  ilie  courts 

11.  The  court  rendered  separate  judgments  tor  each 
individual,  for  a  less  sum  than  its  jurisdiction  would  al- 
low ; 

12.  The'court  gave  jnigment  for  costs  in  the  suit  on 
the  declaration,  and  on  the  libel. 

GOLDTHWAITE,  J.-It  appears  from  the  record,  that 
no4)erson  whatever  appeared  in  the  County  court,  where 
this  proceeding  had  its  origin,  claiming  any  interest  In 
the  steam-boat  .attached.  The  judgment  entry,  at  the 
term  after  the  process  of  monition  and  attachment  was 
Issued,  slates  ttmt,  *-came  as  well  the  plaintiflTs  by  their 
attorneys  and  projtors,  as  .Joseph  P.  Saflbld,  proctor  and 
attorney  in  behalj^of  tlip  said  boat.  And  the  said  Saffold, 
in  behalf  of  the  said  boat,  denies  all  the  allegations  of 
the  libel  and  proceedings  in  this  case  contained,  and 
thereupon,  on  request  of  the  parties,  and  by  the  direction 
of  the  court,  came  a  jury,"  &c. 

.The plaintiff  in  error  is  no  where  in  the  proceedings, 
mentioned  as  having  presented  any  claim  to  the  boat, 
and  was  not  admitted  to  defend  the  libel,  on  account  of    " 
any  supposed  interest  in  the  same,  or  for  any  other  cause 
whatever. 

A  person  of  the  same  name  Is  one  of  the  libellants,  but 
whether  he  is  the  same  person  who  sues  out  the  writ  of 
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error,  and  is  described  tliereia  as  tlie  sole  owner,  does  not 
appear.  The  mode  ia  which  any  one  claiming  an  In- 
terest, in  a  ship  or  other  thing,  which  is  the  subject  of  a 
proceeding  in  rem,  may  make  himself  a  party  defendant 
to  the  'Suit,  according  to  the  course  of  the  admiralty 
practice,  is  very  distinctly  laid  down  in  the  books.  Ihc 
first  step  is  the  interposition  of  a  claim  for  tiie  prop^ty 
libelled.  In  the  case  of  the  United  States  vs.  422  Casks 
Malaga  Wine,  (1  Peter's,  547,)  it  is  said,  the  claimant  i» 
an  actor,  and  is  entitled  to  come  bei'oiethe  court,  in  that 
character  only,  in  virtue  of  his  proprietary  interest  in  the 
thing  in  controversy;  this  alone  gives  him  a  persona 
standi  injudicio.  It  is  necess<.ry  tiuit  lie  should  establish 
his  right  to  that  character,  as  a  preliminary  to  his  ad- 
mission as  a  party,  ad  lUcm,  capable  of  sustaining  the 
litigation.  He  is,  therefore,  in  the  regular  and  proper 
course  of  practice,  required  in  the  first  instance,  to.  put  in 
his  claim,  upon  oath,  averring,  in  positive  terms,  his  pro- 
prietary interest.  If  he  refuses  so  to  do,  it  is  a  sufficient 
reason  for  the  rejection  of  his  claim.  If  the  claim  be 
made  through  the  intervention  of  an  agent,  the  agent  ia 
in  like  manner  required  to  make  oath  of  his  belief  in  the 
verity  of  the  claim;  and  if  necessary,  he  may  be  required 
to  produce  and  prove  his  authority,  Icfore  he  can  be  ad- 
mitted to  put  in  the  claim.  If  this  Is  not  done,  it  furnish- 
es matter  of  exception,  and  may  be  insisted  upon  by  the 
adverse  party  for  the  dismissal  of  the  claim.  If  the  claim 
be  admitted,  on  this  preliminary  proof,  it  is  still  open  to 
contestation,  and,  by  a  suitable  exceptive  allegation,  the 
facts  of  proprietary  interest,  sufficient  to  support  the 
claim,  may  be  put  in  contestation,  and  formally  decided. 
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It  is  in  this  stage  of  tiie  proceedings,  and  in  this  only, 
that  the  question  of  the  claimant's  right,  is  generally 
open  for  discussion.  If  the  claim  is  admitted  without 
objection,  and  allegations  or  pleadings  to  the  merits  are 
subsequently  put  in ;  it  is  a  waiver  of  the  preliminary 
enquiry,  and  an  admission  that  the  party  fs  rightfully 
in  court,  and  capable  of  contesting  the  merits. 

To  follow  out  the  course  of  practice  thus  indicated,  If 
any  one  in  this  suit  had  intervened  as  a  claimant,  we 
should  not  question  the  manner  by  which  he  came  Into 
court,  in  the  absence  of  ati  exceptive  allegation,  but  here 
no  person  has  intervened.  It  is  true,  a  proctor  comes  and 
denies  the  allegations  of  the  libel,  but  he  only  appears  on 
behSlf  the  boat,  which  cannot  thus,  or  in  any  other  man- 
ner, be  represented  for  the  purposes  of  making  the  litis 

contestatio. 

If,  however,  a  claim  was  properly  interposed,  in  this 
cause,  in  the  County  court,  and  the  claims  of  the  llbel- 
lants  were  there  contested  by  a  proper  party,  this  writ  of 
error  would,  notwithstanding,  be  dismissed,  because  it 
seeks  to  remove  several  independent  decrees.  The  rule 
of  admiralty  practice  is  clear,  that  when  the  libellants 
have  joined  in  their  libel,  because  of  their  common  pur- 
suit of  the  same  ship,  whenever  their  interests  become 
severed  by  decrees,  each  decree  becomes  distinct  and  in- 
dependent, and  as  such,  must  be  appealed  from-~(01iver 
vs.  Alexander  et  al.  6  Peters,  143.) 

The  same  rule  obtains  when  several  claims  are  inter- 
posed— (Stratton  vs.  Jarvis  &  Brown,  8  Peters,  4.) 

It  may  be  enquired,  how,  and  in  what  manner,  can 
those  who  are  interested  as  the  proprietors  of  the  ship, 
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W  thing  which  is  proceeded  against,  review  the  proceed- 
ings against  it,  when  a  decree  has  passed  by  d^ault  ? 
According  to  the  course  of  practice,  as  laid  down  in  the 
elementary  treatises  on  admiralty  law,  any  person  inter* 
ested  may  come  in,  within  a  year  from  the  time  of  the 
decree,  and  on  giving  security  and  paying  all  the  costs^ 
be  admitted  to  defend— (2  Brown^s  CiV.  ^  Adm.  Law, 
405.)  And  it  is  stated,  as  the  usual  practice  on  defaults, 
before  a  sale  is  permitted)  to  require  security  of  the  libel- 
laQt  to  answer  for  the  sum  received,  to  any  person  claim^ 
ing  right,  or  intervening  for  their  interest  within  a  year 
—(2  Brown's  Civ.  &  Adm.  Law,  402.)  We  are  not 
aWare  of  any  decisions  in  the  American  courts  on  thli 
mibject,  but  the  rule  above  quoted  seems  so  reasonable, 
and  protects  so  perfectly  the  rights  of  absent  partiek  in 
Interest,  that  we  do  not  hesitate  to  adopt  it.  In  Stratton 
vs.  Jarvis  &  Brown,  (8  Peters,  4,)  it  is  said,  if  no  owner 
diould  appear  to  claim  any  particular  parcel  of  proper- 
ty, or  its  proceeds,  the  habit  of  courts  of  admiralty  is,  to 
retain  such  property,  or  its  proceeds,  until  a  claim  is 
made,  or  a  year  and  a  day  have  elapsed  from  the  time 
of  the  institution  of  the  proceedings,  but  the  case  did  not 
require  any  decision  on  this  question  of  practice— (See 
also  The  Harrison,  1  Wlieat.  298.)  Should  any  person 
claiming  an  interest,  then  intervene  after  a  default  and 
condemnation,  on  shewing  a  difFcrent  cause  for  his  pre- 
vtons  default,  he  will  be  permitted  to  contest  the^suit,  ad 
If  no  decree  had  been^  rendered,  and  of  course  the  pro- 
ceedings having  then  assumed  the  character  of  a  lUis 
contestation  might,  after  final  judgment,  be  removed  to  an 
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appellate  court  by  the  ordinary  mode.     Let  the  writ  of 
error  b(^  dismissed. 
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1.  duestioQS  cannot,  under  any  circumstances,  be  reviewed  in 
the  Supreme  court,  which  were  omitted  to  be  presented  before 
the  Circuit  court,  when  sitting  as  a  court  of  errors,  on  judg- 
ments rendered  by  the  County  court. 

2.  Pkurties  are  presumed,  by  the  rules  ef  practice,  to  waive  all  er- 
rors not  specially  mentioned  in  their  assignments. 

3.  But  where  there  is  no  joinder  in  error,  and  in  cases  where  par- 
ties are  permitted  to  re-assign,  the  court  will  loolc  into  matters 
not  covered  by  the  errors  assigned. 

4  A  plaintiff  in  an  action  need  not  reply  specially  to  pleas  con- 
cluding to  the  country,  and  the  omission  of  a  similiter  is  not 
an  error  for  which  judgment  will  be  reversed. 

5.  The  admission  or  rejection  of  additional  pleas,  is  a  matter  whol- 
ly within  the  discretion  df  the  «our(,  and  cannot  be  examined 
in  a  court  ot  errors. 

6.  The  holder  of  a  bill  of  exchange,  is  only  bound  to  present  the 
bill  at  the  place  designated  for  payment,  and  if  refused,  his 
light  of  action  against  the  drawer  is  complete,  when  the  bill 
is  protested  and  notice  duly  given. 

7.  It  is  immaterial  to  the  defence,  whether  a  bill  is  made  for  the 
benefit  of  the  acceptor  or  maker,  or  by  which  of  them  the 
funds  are  used : — So,  also,  the  omission  of  a  p^^ono/ demand 
of  the  acceptor. 

8»  A  plaintiff  in  error  can  have  no  l^al  advantage  from  a  mere 
clerical  error,  and  its  correction,  impairs  no  right  which  he 
can  assert. 
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9.  If  a  judgment  be  entered  for  too  much,  in  consequence  of  a 
.    clerical  error,  it  may,  notwithstanding  error  brought,  be  amend- 
ed ill  the  court  below,  and  the  amended  judgment  will  be  af* 
firmed  without  damages,  and  at  the  costs  of  the  defendant  in 
error. 

10.  Whether  a  defendant  in  error,  by  obtaining  the  amendment  of 
a  judgment  pending  the  writ  of  error,  has  discharged  the  sure* 
ties  in  the  writ  of  error  bond, —  Qtiere. 

Error  to  the  Circuit  court  of  Wilcox. 

Assumpsit  on  a  bill  of  exchange. 

In  this  case,  St.  John,  as  the  surviving  partner  of  St 
John  ^  Leavens,  instituted  an  action  of  assumpsit  in  the 
County  court  of  Wilcox  county,  against  Evans.  The  de- 
claration, besides  the  usual  money  counts,  discloses  the 
cause  of  action  to  be  an  inland  bill  of  exchange,  drawn 
by  H.  S.  Evans,  the  plaintiff  in  error,  on,  and  acc^t- 
ed  by,  Thomas  Evans,  TDayable  to  the  order  of,  and  en- 
dorsed by  Charles  Irby  &  Co.,  negotiable  and  payable  at 
the  office  of  discount  and  deposit  at  the  Bank  of  the  Uni- 
ted States,  at  Mobile. 

A  presentment  for  payment  at  the  bank,  protest  for 
non-payment,  and  notice  to  the  endorser,  is  alleged  in 
the  special  count  on  the  bill. 

The  defendant,  at  July  term,  eighteen  hundred  and 
thirty-six,  pleaded— 

1.  The  general  issue ; 

2.  Payment  and  set-off; 

3.  That  payment  was  never,  demanded  of  the  accep- 
tor, la  whose  hands  funds  were  placed  to  pay  the  bill. 

bsue  was  joined  on  the  second  plea,  and  to  the  third, 
a  replication  was  filed,  alleging  that  the  bill  in  question 
was  duly  presented  to  the. bank  where  made  payable, 
and  payment  thereof  duly  demanded. 
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It  is  stated  ia  the  minutes  of  the  court,  for  Januarjr 
tern),  eighteen  hundred  and  thirty-seven,  that  the  parlies 
thea  came,  by  their  attorneys,  and  the  defendant  plead- 
ed the  following  pleas,  in  short,  by  consent : 

1.  Payment,  accord,  and  satisfaction  and  set-off; 

2.  General  issue; 

3.  Pending'of  a  former  suit,  for  the  same  cause  of  ac- 
tion ; 

4.  That  the  court  had  no  jurisdiction,  the  sum  involved 
being  more  than  six  thousand  dollars ; 

5.  That  the  plaintiff  had  never  claimed  payment  of 
the  acceptor,  in  whose  hands  funds  were  placed  to  pay 
the  bill. 

It  is  also  stated,  that  the  defendant's  demurrer  to  the 
plaintiff^  replication  to  the  fifth  plea  having  been  ar- 
gued, was  overruled  by  the  ceurt,  as  was  also  his  motion 
to  strike  out  the  rejoinder.  A  jury  was  then  sworn,  to 
try  the  issue  joined,  who  returned  a  verdict  for  the  plain- 
tiff. This  verdict  was  set  aside,  and  a  new  trial  grant- 
ed. At  the  ensuing  term,  it  was  agreed  between  the  par- 
ties, that  the  two  pleas  to  the  Jurisdiction  pleaded  at  the 
previous  term  should  be  stricken  out,  and  the  cause  was 
again  submitted  to  a  jury,  which  returned  a  verdict  for 
the  plaintiff,  on  which  judgment  was  rendered. 

In  the  progress  of  the  trial,  several  exceptions  were 
taken  by  the  defendant,  to  the  action  of  the  court  in  over- 
ruling motions  to  allow  him  to  plead  other  pleas,  the 
admission  of  evidence,  &c.  These  exceptions,  as  shewn 
on  the  record,  are  as  follows :        .    " 

1.  The  court  overruled  the  defendant's  motion  to  be 
permitted  to  plead  additional  pleas  to  the  merits  of  the 
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cause,  of  raatter  of  defence,  which  existed  at  the  time 
when  the  pleadings  were  made  up,  but  not  then,  within 
hla  knowledge. 

2.  The  court  excluded  evidence  of  the  account  due  to 
Charles  Irby  &  Co.,  which  was  liquidated  by  the  pro- 
ceeds of  the  bill  of  exchange  sued  on,  and  two  others, 
made  by  the  same  parties,  which  was  offered  to  reduce 
the  amount  of  the  bill. 

3.  The  defendant  offered  to  introduce  Thomas  Evans, 
the  acceptor  of  the  bill,  to  prove  the  entire  contract  be- 
tween the  j)arties,  who  stated  the  bill  in  question  was 
made  for  his  benefit,  and  that  he  received  the  proceeds : 
and  also  to  prove  that  the  bill  was  given  to  raise  money 
Qn— all  which  was  overruled  by  the  court. 

4.  The  defendant  further  offered  to  prove  by  said  ac- 
ceptor, that  he  had  funds  in  his  hands,  more  than  enough 
to  cover  the  bill  at  its  maturity — which  evidence  the 
court  ruled  to  be  irregular. 

5.  The  defendant  further  offered  to  prove  by  the  same 
witness,  that  no  demand  was^ver  made  of  him  to  pay 
the  bill.  The  court  ruled  that  such  a  demand  was  ua- 
Qecessary,  inasmuch  as  the  bill  was  payable  at  a  bank. 

The  defendant  prosecuted  his  writ  of  error  to  the  Cir- 
cuit court,  to  reverse  the  judgment  rendered  against  him, 
and  assigned  as  errbr : 

1.  (To)  the  first  pleas,  general  issue  and  non-assumpsit 
— issue  was  never  taken  by  plaintiff,  and  was  not  dis- 
posed of  by  the  court. 

2,  The  court  refused  to  let  defendant  put  in  a  plea  of 
puis  darrien  continuance  at  the  trial  term,  the  matter  of 
which  plea  came  to  the  knowledge  of  the  defendant,  af-. 
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ter  the  pleadings  were  made  up,  which  motloa  to  put  ia 
said  plea,  was  made  on  the  first  day  of  the  trial  term, 
and  was  not  acted  on  until  the  cause  came  on  for  trial, 
which  was  two  days  after  the  motion  was  made,  which 
plea  extended  to  the  merits  of  the  case. 

3.  The  defendant  offered  on  the  trial,  the  account  of 
Charles  Irby  <fc  Co.,  which  was  liquidated  by  the  proceeds 
of  the  bill  of  exchange  sued  on  as  evidence,  to  show  the 
bill  was  drawn  and  discounted  by  the  plaintiffs  for  a 
larger  amount  than  It  should  have  been— which  evldeacc 
the  court  refused  to  allow. 

4.  The  defendant  offered  Thomas  Evans,  acceptor  of 
the  bill,  as  a  witness  to  prove  the  contract  between  the 
parties,  and  to  prove  he  had  sufficient  funds  in  his  hands 
at  the  maturity  of  the  bill,  of  the  makers',  to  discharge 
it,  and  that  the  same  was  never  presented  to  him  for  pay- 
ment ;  which  the  court  refused  to  permit  to  go  to  the  Ju- 
ry as  evidence.  The  judgment  was  affirmed  at  the  May 
term,  eighteen  hundred  and  thirty-eight,  of  the  Circuit 
court,  and  Judgment  rendered  for  the  debt  and  damages 
consequent  on  affirmance  against  the  defendant  and  Abel 
E.  Evans,  his  security  on  the  writ  of  error  bond.     A  writ 

m 

of  error  was  sued  out  to  the  Supreme  court,  on  thetwea- 
ty-nlnth  June,  eighteen  hundred  and  thirty-eight,  to  re- 
verse the  judgment  of  the  Circuit  court,  and  at  the  sub- 
sequent Fall  term  of  the  Circuit  court,  the  judgment  of 
affirmance,  rendered  at  the  previous  term,  was  corrected, 
it  having  been  entered  for  a  smaller  sum  than  It  should 
have  been.  This  amendment  of  the  judgment  was  made 
against  the  consent  of  the  defendant,  who  appeared,  and 
contested  the  authority  of  the  court  to  make  the  amend- 
ment. 
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Errors  were  assigned  io  this  courts  without  noticing 
the  action  of  the  Circuit  court  on  the  errors  there  assign- 
ed, but  covering  the  alleged  errors  of  the  County  court ; 
aad  also  alleging  error  in  the  action  of  the  Circuit  court, 
ia  amending  the  judgo^ent  after  writ  of  error  sued  out* 

Prodor,  for  plaintiff  in  error. 

GOLDTHWAITE,  J.— The  errors  assigned,  in  this 
court,  call  its  attention  to  matters  of  exception,  which 
arose  in  the  County  court,  but  which  are  unnoticed  in 
the  assignment  of  errors  in  the  Circuit  court.  Our  rules 
of  practice  do  not  permit  this  course  to  be  pursued,  and 
the  party  is  presumed  to  waive  all  errors  which  are  not 
specifically  mentioned— (Ripley  vs.  Coolidge  et  al.  Minor, 
11;  Brahan  vs.  Collins,  Minor,  169.) 

Under  no  circumstances  can  questions  be  reviewed  in 
this  court,  which  were  omitted  to  be  presented  before  the 
Circuit  court,  when  sitting  as  a  court  of  errors,  on  judg- 
ments rendered  by  the  County  cturt. 

We  presume  it  was  the  intention  of  counsel,  to  present 
for  revision  the  action  of  the  Circuit  court  on  the  errors 
there  assigned,  and  as  there  is  no  joinder  in  error,  and 
as  the  party  might  be  permitted  to  re-assign^  we  have 
thought  it  best  to  look  into  the  judgment  actually  ren- 
dered by  the  Circuit  court,  although  the  errors  assigned 
do  not  cover  that  judgment^ 

It  was  unnecessary  for  the  plaintiff  in  the  action  to 
have  specially  replied  to  the  pleas  concluding  to  country, 
and  the  omission  of  a  similiter  is  not  an  error  for  which 
the  judgment  will  be  reversed— (Ripley  vs.  Coolidge  et 
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fetlw  Minor,  11.)     There  is^  therefore,  nothing  in  this  as- 
Blgnment. 

The  second  is  not  supported  by  the  facts  of  the  case. 
No  plea  puis  dartien  continuaiice  Was  ojffered^  but  as  we 
Understand  from  the  bill  of  exceptions,  pleas  to  the  merits 
were  offered,  shewing  matter  of  defence,  which  B&isted 
When  the  pleadings  were  made  up,  but  were  not  then 
Within  the  Icnowledge  of  the  defendant  to  the  action. 
What  these  matters  of  defence  were,  is  not  shewn^  but 
the  answer  lo  this,  if  properly  assigned,  would  be,  that 
the  admission  or  rejection  of  additional  pleas,  is  a  matter 
wholly  within  the  discretion  of  the  court,  and  cannot 
be  examined  in  a  court  of  errors. 

The  third  assignment,  is  also  unsupported  by  the  ex- 
ception taken,  or  at  least  the  nature  and  object  of  the  ev- 
idence offered  and  excluded,  is  more  fully  stated  in  the 
assignment,  than  the  bill  of  exceptions  warrants.  As 
therein  stated,  the  defendant  "  offered  as  evidence,  the 
account  due  to  Charles  Irby  &  Co.,  which  was  liquidated 
by  the  proceeds  of  the  ftll  of  exchange  sued  on,  and  two 
others  made  by  the  same  parties,  to  reduce  the  amount  of 
the  bill-'*  Now,  argument  is  useless,  to  shew  that  no- 
thing Is  presented  by  this  exception,  on  which  the  conrt 
can  act.  The  account  is  not  exhibited,  nor  does  it  appear 
how  it  could  affect  the  rights  of  the  plaintiff,  who  is  an 
endorsee  of  the  bill. 

The  fourth  assignment  relates  to  tlie  exclusion  of  the 
testimony  of  the  acceptor  of  the  bill,  showing  the  con- 
tract between  the  parties,  and  to  prove  that  lie  had  suf- 
flcient  fUnds  in  his  hands,  belonging  to  the  maker,  at  the 
maturity  of  the  bitl,  to  discharge  it,  and  that  the  same 
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was  never  presented  to  him  for  payment.  It  does  not 
appear  that  the  witness  was  prevented  from  giving  evi* 
dence^  as  what  he  said  is  stated  in  the  bill  of  exceptions^ 
but  we  Infer  that  the  evidence  was  overruled,  as  shewing 
nothing  which,  by  possibility.,  could  aflfect  the  right  of 
the  plaintiff  to  a  recovery.  It  was  wholly  immaterial 
to  the  defence,  whether  the  bill  was  made  for  the  benefit 
of  the  acceptor  or  maker,  or  by  which  of  them  the  funds 
were  used.  So,  likewise,  as  to  the  omission  of  a  personal""^ 
demand  of  the  acceptor*  The  holder  was  only  bound  to  (^ 
present  the  bill  at  the  place  designated  for  payment^  and 
If  refused,  his  right  of  action  against  the  drawer  was 
coo^plete,  when  the  bill  was  protested^  and  notice  duly  y 
given.  In  none  of  the  matters  assigned  for  error  in  the 
Circuit  court,  was  there  any  thing  for  which  the  judg* 
ment  of  the  County  court  should  have  been  reversed. 

The  only  remaining  point  to  be  noticed,  is  the  amend* 
ment  made  in  the  Circuit  court  of  its  judgment,  after  the 
iuing  out  of  the  writ  of  error.  The  judgment  was  en- 
tered for  a  lesser  sum  than  by  law  it  should  have  been, 
and  was  a  mere  clerical  error.  The  plaintiff  in  error 
could  have  no  legal  advantage  from  this  error,  and  its 
correction  impaired  no  right  which  he  could  assert.  If 
the  Judgment  had  teen  entered  for  too  niuch,  in  consc' 
quenceof  a  clerical  error,  it  might,  notwithstanding  error 
brought,  be  amended  in  the  court  below,  and  the  amende 
ed  judgment  would  be  affirmed  without  damages,  and 
at  theco^  of  the  defendant  in  error— (Brown  &  Parsons 
vs.  Tarver,  Minor,  370.)  But,  in  the  present  case,  the 
condition  of  the  parties  is  not  affected  by  the  amend- 
ment.  If  it  had  not  been  made,  an  affirmance  would 
9  P  25 
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have  been  the  result  of  the  writ  of  error,  and  it  cttoiurt 
be  changed  by  the  correction  of  the  Judgment,  by  enter* 
Sag  it  for  the  proper  snm. 

If  the  court  was  asked  to  affirm  the  Judginent,  with 
damages  against  the  sureties  In  the  writ  of  error  bond; 
the  aspect  of  the  case  might  be  varied,  in  some  degree^ 
as  by  a  Judgment  against  them  for  the  amount  of  the 
amended  judgment,  a  liability  would  be  imposed  beyond 
that  which  was  Iciiown  to  them  when  the  bond  wat 
given,  and  it  would  seem,  on  principle,  that  the  defend-^ 
ant  in  error,  by  aslcing  the  amendment  of  the  Judgment 
pending  the  writ  of  error,  had,  by  his  own  act,  discharge 
ed  the  suretiea  This  point,  in  relation  to  the  surettei^ 
is  not  to  be  considered  as  decided,  as  the  defendant  in 
error  has  intimated  his  assent,  that  no  judgment  shall  go 
against  them. 

Let  the  Judgment  of  the  Circuit  court  be  affirmed. 
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PtNDtAY  Vif.  PRUtTT* 

1.  Actrantage  of  an  irregularity  in  a  writ,  must  be  taken  by  plea 
in  fdiatenient. 

2.  It  is  essential  to  the  validity  of  a  plea  in  abatement  to  the  w^ 
that  the  writ  shonld  be  set  out  on  oyer — where  this  is  not  done, 
it  cannot  be  presumed  to  be  waived. 

3.  A  plea  in  abatement  to  a  writ,  taken  in  short,  by  consent  (rf* 
parties — waives  both  the  form  and  substance  of  the  writ. 

5.  Advantage  can  oniy  be  taken  of  a  variance  between  a  writ 
and  declaration,  by  plea  in  abatement 

7.  Here  suspicion,  that  a  felony  has  been  committed,  will  not 
jtt0^  an  assault  and  imprisonment ;  though  a  well  grounded 
belief,  founded  on  pregnant  circum^nces,  that  a  felony  has 
been  committed,  will. 

&  Add,  in  any  event,  violence  cannot  be  used,  unless  the  amst 
is  opposed  by  resistance. 

9.  Where  a  defendant  is  improperly  permitted  to  assail  the  char- 
acter of  plaintiff,  there  is  no  error  in  permitting  plaintiff  to 
countervail  it  by  evidence  of  good  character. 

10.  Points  intended  to  be  raised  for  revision,  must  be  set  out  in 
the  record  with  reasonable  certainty,  and  where  this  is  not 
done,  so  as  to  ebable  the  court  to  decide  without  danger  of 
mistake,  the  exception  or  point  reserved,  will  be  disregarded 
for  uncertainty. 

Error  to  the  Circuit  court  of  Benton. 

Trespass,  assault  and  battery,  Ac— tried  by  .4.  Mar- 
tin,  J. 

This  action  was  brought  In  the  court  below,  by  the 
4?feii(}ant  in  error,  against  the  plaintiff  in  error,  for  a 


196  REPORTS  OF  CASES  IN 


Findlay  vs.  Praitt. 


trespass.     The  writ  is  sued  out  in  the  name  of  A.  O, 
PruitL 

The  declaration  consists  of  two  counts— one  for  an  as- 
sault and  battery,  and  the  other  for  false  imprisonmeat 
The  statement  in  the  declaration  is,  "Ansel  B.  Prul^t, 
who  sued  out  his  writ  under  the  style  of  (A.  6.  Pruitt,) 
by  attorney,  complains,''  &c. 

The  defendant  below  pleaded  in  abatement,  in  short, 
the  variance  between  the  writ  and  declaration.  To  thl» 
plea,  the  plaintiff  below  demurred,  and  the  demurrer 
was  sustained  by  the  court. 

The  defendant  below  then  craved  oyer  of  the  original 
writ,  and  demurred  to  the  declaration,  which  was  over- 
ruled by  the  court.  The  defendant  below  then  pleaded 
not  guilty,  with  leave  to  give  special  matter  in  evidence. 
The  jury  found  a  verdict  for  the  plaintiff  below. 

On  the  trial,  a  bill  of  exceptions  was  sealed  by  the 
presiding  judge,  from  which  it  appears  that  the  defend* 
ant  below,  on  the  cross-examination  of  one  of  the  plain- 
tiff's witnesses,  proved  that  at  the  time  the  violence  was 
committed  by  defendant  on  plaintiff  in  a  public  trowd, 
it  was  generally  suspected  by  that  crowd,  that^the  plain-, 
tiff  was  guilty  of  stealing  money  from  the  defendant's  •• 
store,  which  was  the  cause  of  the  violence  committed  by 
defendant  on  plaintiff.  The  witness,  also,  on  cross-ex- 
amination, stated  that  one  Cox  said  he  (plaintiff,)  had 
stolen  the  money  from  defendant's  store,  and  made  this 
statement  to  the  plaintiff's  face,  in  the  crowd.  It  was 
also  proved,  that  the  defendant  told  the  plaintiff  at  the 
time,  and  also  while  going  to  the  place,  that  he  (plaintiff) 
was  guilty  of  stealing  his  money.     Said  witness  further 
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said,  on  cross-examination,  that  he  had  been  acquainted 
with  the  plaintlflf  nine  or  ten  years. 

The  plaintiff's  counsel  then  asked  the  witness,  what 
vrasthe  general  character  of  the  plaintiff;  to  which  the 
defendant's  counsel  objected— 

1.  Because  the  plaintiff  could  not  go  into  his  own  ge- 
neral  character; 

2.  That  the  plaintiff,  after  cross  examination,  had  no 
right  to  enquire  into  new  matter. 

But  the  court  overruled  the  objection,  and  allowed  the 
witness  to  answer.  The  plaintiff  w^as  also  allowed  to 
introduce  other  witnesses,  to  prove  his  general  good  char- 
acter, though  objected  to  by  the  defendant's:  counsel. 

To  the  opinion  of  the  court,  overruling  the  defendant's 
objections,  and  admitting  the  testimony  as  aforesaid,  the 
defendant  excepted. 

The  defendant  below  now  assigns  as  error  : 

1.  The  court  erred  in  sustaining  the  demurrer  of  the 
plaintiff  below,  to  the  plea  in  abatement  of  the  defend- 
ant ; 

2.  The  court  erred  in  overruling  the  demurrer  to  the 
declaration ;    • 

3.  The  court  erred  in  permitting  the  plaintiff  to  intro- 
duce witnesses  in  proof  of  his  good  character,  as  set  forth 
in  the  bill  of  exceptions. 

Chilton^  for  plaintiff  in  error. 
Martin^  contra. 

ORMOND,  J.— In  England,  and  in  dome  of  the  States 
of  the  Union,  a  variance  between  the  writ  and  declara- 
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tion,  Is  reached  in  a  summary  mode,  by  motion  to  tbe 
court  to  set  aside  the  declaration  for  irregularity.  But 
this  proceeds  from  the  refusal  of  the  court  to  allow  oyer 
to  be  craved  of  the  writ,  without  which  the  variancse 
cannot  be  shown,  unless,  as  in  this  case,  it  appears  from 
the  declaration,  when  it  may  be  reached  by  motion — 
(See  Willard  vs.  Missani,  1  Cowen,  37.) 

.  The  act  of  the  Legislature  (Aik.  Dig.  278,)  which  re- 
quires process  irregularly  or  improperly  issued,  to  be 
abated  on  the  plea  of  the  defendant,  must,  in  this  State, 
introduce  a  different  rule ;  and  advantage  may*be  taken 
of  an  irregularity  of  this  kind,  by  a  plea  in  abatement — 
If  compelled  by  the  court. 

This  has  been  attempted,  in  this  case,  but  in  such  a 
careless  and  inartificial  n>anner,  that  no  benefit  can  be 
derived  from  it.  It  is  in  these  words:  "The  defendant, 
by  consent  of  plaintiff,  pleads  a  misnomer,  in  setting  out 
the  name  of  A.  G.  Pruitt,  in  the  original  writ,  in  this, 
that  his  true  and  only  name  is  Ansel  B.  Pruitt,  and  not 
4.  Cr.  Pruitt^  which  is  talcen  in  short,  and  sworn  to." 

In  pleas  in  abatement,  which  do  not  reach  the  merits 
of  the  case,  but  merely  delay  the  action,  ^ reat  strictness 
hafi  always  been  required,  and  form  becomes  material. 
What  then  is  intended  to  be  waived  by  the  consent  of 
the  parties— the  mere  form  of  the  plea,  or  both  form  and 
substance?  for  unless  the  latter  was  the  intention  of  the 
parties,  the  plea  cannot  be  sustained.  It  is  essential  to 
the  validity  of  the  plea,  that  the  writ  should  have  been 
set  out  on  oyer:  this  has  not  been  done,  and  we  cannot 
presume  it  was  waived.  If  it  be  intended  to  ralsa  ques^ 
tions  of  this  kind,  the  ple^  must  either  be  drawn  out  m 
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extetiso^  or  at  least,  all  the  material  facts  and  alIegationi» 
necessary  to  constitute  the  plea,  must  be  stated. 

The  court,  therefore,  did  not  err  in  sustaining  the  de- 
murrers to  the  plea  in  abatement;  nor  did  the  court  err 
in  overruling  the  demurrer  to  the  declaration, 

it  is  well  settled,  that  advantage  cannot  be  taken  of  a 
variance  between  the  writ  and  declaration,  but  by  plea 
in  abatement.  A  demurrer,  in  the  language  of  Mr.  Chit- 
ty,  objects  to  the  sufficiency  of  the  declaration,  plea,  or 
replication,  to  whioh  it  is  filed,  upon  the  face  of  the  pleads 
Ing,  and  without  reference  to  extrinsic  matter.  But  the 
declaration  in  this  case,  unaided  by  the  writ,  showing 
that  the  writ  and  declaration  do  not  correspond,  is  not 
objectionable,  and  the  demurrer  was  therefore  properly 
overruled. 

The  remarks  made  in  reference  to  the  pleadings,  apply 
with  equal  force  to  the  statements  in  the  bin  of  excep- 
tions, showing  the  admission  of  testimony,  objected  to 
by  the  plaintiff  in  error. 

It  is  diflBcult  to  asceitain,  with  any  thing  which  ap- 
proaches to  certainty,  for  what  purpose  the  defendant 
below  was  permitted  to  give  evidence  to  impeach  the 
character  of  the  plaintiff.  The  language  of  the  bill  of 
exceptions  is,  that  the  defendant  proved  "  that  at  the 
time  the  violence  was  committedljy  defendant  on  plaintifr^ 
in  a  public  crowd,  it  was  generally  suspected  by  the 
crowd,  that  the  plaintiff  was  guilty  of  stealing  money 
from  defendant's  store." 

We  might  perhaps  conjecture,  that  as  one  of  the  counts' 
of  the  declaration  charged  the  defendant  below  with 
false  imprisonment,  that  this  evidence  was  intended  tO' 
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justify  the  arrest  and  imprisoDment  for  the  supposed  fe- 
lony ;  but  there  is  no  plea  of  JustificatioQ  Interposed,  UQ- 
less  the  agreement  to  permit  the  special  matter  to  be  giv- 
en in  evidence  under  the  general  issue,  can  be  so  con- 
sidered. It  is  not,  however,  necessary,  to  consider  the 
effect  of  this  agreement,  as  the  evidence  would  have  b^a 
improper,  under  a  plea  of  justification. 

It  is  true,  that  an  arrest  may  be  justified,  where  there 
is  a  well  grounded  belief,  founded  on  pregnant  circum- 
stances, that  ^.f^lony  has  been  committed,  but  mere  sus- 
picion will  not  afford  a  justification.  At  all  events,  whe- 
ther the  belief  of  the  guilt  of  the  defendant  in  error  was 
well  or  ill  founded,  it  would  not  authorise  violence  to  be 
used,  unless  the  arrest  was  opposed  by  resistance,  which 
Is  not  stated.  It  would  appear,  therefore,  that  the  evi- 
dence was  offered  upon  the  first  count  in  the  declaration: 
assuming  this  to  be  the  case  presented  by  the  record,  the 
evidence  was  improperly  admitted  ;  but  as  the  defendaa); 
|}elow  was  thus  permitted  improperly  to  assail  the  char- 
acter of  the  plaintiff  below,  the  court  did  not  err,  in  per- 
mitting the  plaintiff  to  countervail  It  by  evidenpe  of  gpod 
character. 

It  Is  possible,  that  we  may  have  niistaken  the  case  In- 
tended to  be  presented  to  this  court  for  revision  ;  but  if 
it  be  so,  the  fault  must  rest  on  those  whose  duty  it  was 
to  present  the  points  they  Intended  to  raise  upon  the  re- 
cord, Witt)  reasonable  certainty.  If  this  is  not  done,  so 
as  to  enable  this  court  to  decide,  without  danger  of  nais- 
take,  the  exception  taken  in  the  court  below,  or  point  re- 
served,  will  be  disregarded,  for  uncertainty. 

The  judgment  of  the  court  below  is  afllrmed. 
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Webb  i;^.  bumpass* 

1.  Where  a  defendant  pays  the  money  to  the  sheriff  on  a  A /«« 
be  is  discharged  from  the  execution,  and  if  the  plaintiff  fails 
to  receive  it,  he  must  have  recourse  to  the  sheriff* 

it*  If  the  sheriff  take  goods  in  execution-under  a  Ji,  fa.,  whether 
he  sell  them  or  not ;  the  defendant  shall  not  be  liable  to  a  se^ 
cond  execution. 

3.  But'where  a  defendant  taken  on  a  ca.  sa,  escapes,  or  is  rescued) 
— plaintiff  may  take  out  a  new  execution,  and  is  not  com^ 

.  polled  to  take  his  remedy  against  the  sheriff. 

4.  So,  where  goods  levied  on  by  a  Ji.  fa^  are  removed  by  defen^ 
dant,  or  by  his  permission,  or  connivance,  so  that  they  cannot 
be  sold  under  the  execution,  or  |^der  a  venditioni  exponas — 
the  plaintiff  may  take  out  a  new  execution* 

6«  Where  the  sheriff  makes  a  levy,  he  is  liable  to  the  plaintiff  for 
tile  amount  of  the  judgment,  if  the  property  be  of  sufficient 
value  for  that  purpose,  and  it  is  the  sheriff's  duty  to  provide 
for  its  forthcoming  at  iVe  day  of  sale ;  but  if  the  property  be 
carried  away  by  oeLndant's  connivance,  the  plaintiff  cannot 
be  referred  to  the  sheriff  for  payment* 

6.  Plaintiff  may,  by  statute,  (Aik.  Dig*  169,)  have  a  second  writ 
of  execution,  at  his  own  cost  and  charges,  if  the  first  writ  be 
not  returned  and  executed. 

7.  In  an  action  by  the  purchaser,  for  property  sold  under  a  se^ 
cond  execution — such  execution  may  be  received  in  evidence^ 
although  the  sheriff  has  in  his  hands  a  venditioni  expona^^ 
directing  the  sale  of  property  levied  on  under  the  first  execu- 
tion. 

8.  In  a  return  to  an  execution  under  'which  lands  have  been  sold, 
it  is  not  necessary  to  descfibe  particularly  the  land  sold — the 
identity  of  the  property  sold  may  be  shewn  by  parol  proof. 

%  And  it  is  no  objection  to  an  execution  offered  in  evidence,  that 
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the  sheriff's  return  does  not  describe  the  land  levied  on  with 
minuteness. 

Error  to  the  Circuit  court  of  Lauderdale  county. 

Trespass,  to  try  title— tried  before  Coleman,  J. 

The  plaintiff  in  error  brought  an  action  of  tr^spas^ 
against  the  defendant,  in  the  Circuit  court  of  Lauderdalej 
as  well  to  try  title  to  a  tract  of  land  situate  in  that  coua- 
ty,  as  to  recover  danuiges  for  its  occupation.  The  case 
was  submitted  to  the  jury  on  the  plea  of  "  not  guUiyP 

Oa  the  trial,  the  plaintiff  proved  that  in  eighteen  hun- 
dred and  twenty-seven,  he  recovered  a  judgment  againit 
the  defendant,  on  which  a  jieri  facias  issued,  and  was 
placed  in  the  hands  of  the  then  sheriff  of  Lauderdale, 
who  returned  the  same,  with  his  endorsement  thereon, 
as  follows :  ^ 

"A  list  of  property  given  up  by  dabriel  Bumpass,  to 
satisfy  the  within  execution— five  negroes,  named  Patsey, 
Drusilla,  Daniel,  Eliza,  and  Andrew  Jaclcson,  as  the  pro- 
perty of  said  Bumpass— 9th  April,  1828. 

"M.  Harkins,  Sh'ff." 

It  was  also  proved  by  the  plaintiff,  that  a  writ  of  venr 
ditioni  exponas  issued  in  due  forna,  requiring  the  sheriff 
.  to  expose  to  sale,  the  negroes  levied  on  by  iht  fieri  fadaa^ 
on  which  he. made  the  following  return: 

«  Tt\e  negroes  levied  upon  were  suffered  to  remain  la  • 
the  hands  of  the  defendant,  who  did  not  deliver  them —  . 
2d  August,  1828.  M.  Harkins,  Sh'ff." 

The  plaintiff  then  produced  a  writ  of  fieri  fadasj  is- 
sued on  the  same  judgment,  on  the  twenty -sixth  'day  of 
May,  eighteen  hundred  and  twenty-eight,  which  was 
placed  in  the  sheriff's  hand%  and  returned  to  him,  as 
follows  5 
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"  Levied  on  a  tract  of  land,  upon  which  Gabriel  Bump- 
ass  now  lives,  in  Lauderdale  county,  adjoining  Richard 

Baugh  and ,  supposed  to  contain  eigtity  acres 

— ^there  not  being  a  sufficiency  of  personal  property  to 
satisfy  the  debt ;  and  after  advertising  the  same  accord- 
ing to  law,  sold  John  Webb,  on  the  4th  day  of  August, 
1828,  at  the  price  of  three  dollars  per  acre,  he  being  the 
highest  and  best  bidder  at  public  sale. 

«M,  HARKINS,Sh'ff." 

*•    Which  fieri  facias,  with  the  endorsement  thereon,  the 
plaintiff  offered  to  read  to  the  Jury,*to  maintain  the  issuQi^ 
on  bis  part;  but  on  objection  by  the  defendant's  counsel, 
the  same  was  excluded :  and  thereupon  the 'plaintiff  ex- 
cepted, and  now  presents  the  questions  of  law  arising  on  ^ 
his  bill  of  exceptions  to  this  court  for  revision.. 

McClung,  for  the,plaintiff  in  error. 

^  COLLIER,  C.  J.— We  do  not  understand  that  the  writ 
of  fieri  facias,  with  its  endorsement,  was  the  only  evi- 
dence offered  by  the  plaintiff  of  his  right  to  recover,  but 
only  that  it  was  proposed,  so  far  as  it  was  pertinent  to 
maintain  the  issue.  He  may  have  been  prepared  with 
the  sheriff's  deed,  and  such  other  evidence  as  was  neces- 
sary to  show  that  the  particular  tract  of  land  embraced 
by  it,  Is  identical  with  that,  on  which  the  execution  was 
levied. 

It  was  said  at  the  bar,  that  the  evidence  was  rejected, 
because  tlte  first  fieri  facias  having -been  levied  on  pro- 
perty sufficient  to*satlsfy  the  judgment,  the  Circuit  court 
supposed  the  second  to  be  a  nullity.     It  is  clear,  that  if 
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the  defendant  pays  the  money  to  the  sheriff  on  a  fieri 
faciasy  he  is  discharged  frooi  the  execution,  and  the  plain- 
tiff must  bring  his  action  against  the  sheriff.  So,  if  the 
sheriff  talce  goods  in  execution  under  a  fieri  facias^  wh^ 
ther  he  sells  them  or  not,  yet,  as  they  were  taken  from 
the  party  against  whom  the  execution,  was  sued,  he  may 
plead  the  taking  in  discharge  of  himself,  and  shall  not 
he  liable  to  a  second  execution— (See  2  Bac.  Abb,  719, 
720,  and  pases  cited  in  notes.)  But  if  a  party  taken  on 
a  copies  ad  satisfaciendum  escapes,  or  is  rescued,  though 
the  sheriff  is  made  liable,  because  he  ought  to  have  called 
to  his  aid  the  posse  comitaiusj  yet  the  plaintiff  may  take 
out  any  new  execution,  and  shall  not  be  compelled  to 
take  his  remedy  against  the  sheriff,  who  may  be  dead, 
or  insolvent.  And  the  law  is  the  same,  where  goods  le- 
vied on  by  fieri  facias,  are  removed  by  the  party  himself, 
or  by  his  permission  or  connivance,  so  that  they  cannot 
.be  sold  under  the  execution  Uself,  or  under  a  vendUumi 
e:pponaSj  issued  on  the  sheriff's  return— (2  Baa  Ab.  719; 
Cro.  Car.  40,  455.) 

There  can  be  no  doubt  that  the  sheriff  became  liable, 
by  his  levy,  to  satisfy  the  plaintiff  the  amount  of  his  Judg- 
ment :  the  property  was  doubtless  of  sufficient  value  for 
that  purpose,  and  it  was  the  sheriff's  duty  to  have  pro- 
vided that  it  should  be  forthcoming  at  the  day  of  sale* 
The  defendant  is  not,  however,  prejudiced  by  the  sheriff's 
neglect,  and  cannot  be  permitted  to  refer  the  plaintiff  to 
him  for  the  payment  of  his  demand.  This  would  be  to 
compel  one  who  himself  was  in  no  fault,  to  commence  a 
new  action  against  another,  who  might  be  unable  to/6< 
spend  to  him,  while  the  original  debtor  honestly  owed 
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the  debt.  When  the  law  shall  recognise  such  a  principle, 
it  will  cease  to  be  respected  as  a  science  founded  in  the 
purest  morality,  but  be  regarded  as  uncertain  as  a  game 
of  hazard,  whose  capricious  decisions  often  sacrifice  the 
artless  and  ctmfiding,  to  advantage  the  cunning  and  the 
knavish. 

The  Circuit  court  was  not  authorised  to  reject  the  ex- 
ecution and  its  return,  because  the  sheriff,  at  the  same 
time,  had  in  his  hands  a  vendUioni  exponas^  directing  the 
sale  of  the  slaves  levied  on  by  the  first  fieri  facias.  We 
have  a  statute  which  prescribes,  "  When  any  execution 
shall  issue,  and  the  party  at  whose  suit  the  same  is  is- 
sued, shall  afterwards  desire  to  tai^e  out  another  writ  of 
execution,  at  his  own  proper  costs  and  charges,  the  clerk 
may  issue  the  same,  if  the  first  writ  be  not  returned  and 
executed,"  &c.— (Aik.  Dig.  s.  2,  p.  159.)  Here  is  a  clear 
authority  to  issue  a  second  eiLecution,  while  the  first  is 
still  in  the  sheriff's  hands  unsatisfied. 

It  was  certainly  no  objection  to  the  execution  offered 
in  evidence,  that  the  sheriff's  return  did  not  describe  with 
more  particularity,  the  land  levied  on.  There  is  no  sta- 
tute, imposing  upon  the  sheriff  the  duty  of  making  a 
more  particular  description.  In  Benjamin  vs.  Smith,  (4 
Wend.  R.  462,)  the  court  say  it  is  not  necessary  in  the 
return  to  an  execution,  by  virtue  of  which  lands  have 
beea  sold,  to  describe,  particularly,  the  land  sold— ^and 
that  it  is  competent  to  shew  the  identity  of  the  property 
sold,  by  parol  proof. 

We  have  been  thus  particular,  in  considering  every  . 
question,  that  could,  by  any  reasonable  probability,  have 
suggested  itself  as  an  objection  to  the  admission  of  the 
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evidence,  in  the  Circuit  court ;  because  the  case  was  sub- 
mitted for  our  decision,  without  eveo  a  single  suggestioa 
on  the  part  of  the  defendant  in  error. 

Our  eonclusiotr  is,  that  the  judgment  must  be  reversed, 
aad  the  case  remanded. 


BROWN  VS,  HEMPHILL. 


1.  It  is  not  necessary  in  a  declaration  in  debt  on  single  bill,  to  aver 
a  delivery  of  the  writing  obligatory  to  the  payee ;  although 
such  delivery  is  essential  to  its  validity. 

2.  The  statute  of  limitations,  must  always  be  pleaded  in  actions 

-  ex  contractu,  if  such  a  defence  is  intended  to  oe  relied  on. 

« 

Error  to  Greene  County  court. 

Debt. — This  action  of  debt,  was  instituted  on  the  thir- 
tieth day  of  March,  eighteen  hundred  and  thirty-flve,  by 
the  plaintiff  in  error,  against  Uie  defendant.  The  de- 
claration contains  four  counts,  of  which  the  first,  third 
and  fourth,  describe  the  cause  of  action  to  be  a  writing 
obligatory,  made  by  the  defendant  bearing  date  tbe  se- 
venth of  September,  eighteen  hundred  and  eighteen,  pro- 
mlalng  to  pay  one  A.  M.  Harwood,  or  order,  two  hundred 
dollars,  on  or  before  the  first  day  of  January  then  next 
These  counts  allege  an  assignment  of  this  writing  obli- 
gatory, by  Harwood  to  the- plaintiff,  on  the  twentieth  of 
September,  eighteen  hundred  and  thirty-four,  by  endorse- 
ment on  the  smne.     The  second  count  describes  the  date 
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and  making  of  a  writing  obligatory,  on  the  seventh  of 
September-,  eighteen  hundred  and  thirty-eight)  and  its  en- 
dorsement to  plaintijEF  on  the  twentieth  of  September^ 
eighteen  hundred  and  thirty-four. 

In  neither  of  the  counts  is  there  any  statement,  that 
the  writing  obligatory  was  delivered  to  the  payee,  Har- 
wood. 

The  defendant  demurred  to  each  count,  and  generallyi 
to  the  whole  declaration  ]  and  this  demurrer  was  sus- 
tained, and  judgment  rendered  for  the  defendant.  The 
plaintiff  prosecutes  this  writ  of  error,  and  assigns  that 
the  County  court  erred  in  sustaining  the  demurrer. 

Peck,  for  plaintiff  in  error. 

GOLDTHWAITE,  J.— We  have  not  been  aided  by  any 
argument  on  behalf  of  the  defendant  in  error,  and  are 
entirely  at  a  loss  to  conceive  on  what  reasons  the  Judg- 
ment of  the  County  court  was  founded.     • 

The  second  count  must  be  admitted  bad,  as  it  states 
an  endorsement,  before  the  instrument  declared  on  was 
made,  but  even  this  error  4s  presumed  to  arise  from  a 
mistake  in  the  transcription  of  the  record. 

We  do  not  perceive  any  material  defect  in  the  other 
.  counts :  it  is  true,  that  a  delivery  of  the  writing  obliga- 
tory is  not  averred,  but  this,  although  essential  to  its  va- 
lidity, need,  not  be  stated  in  pleading— (1  Chit.  PL  351 ; 
1  Saund.  291,  n.  1.) 

It  is  possible,  hpwever,  that  the  judgment  of  the  Coun- 
ty court  was  predicated  on  the  fact,  that  when  the  writ 
was  issued,  the  statute  of  limitations^  had  already  run 
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against  the  writing  obligatory  declared  on.  If  this  idea 
influenced  the  court,  the  case  was  decided  in  opposttioQ 
to  the  universal  course  of  proceeding. 

It  is  unnecessary,  at  this  time,  to  go  into  an  exatnina- 
tlon  of  cases  to  shew,  that  the  statute  of  limitations  must 
always  be  pleaded,  to  actions  ex  contractu^  if  that  defence 
is  intended  to  be  relied  on* 

,  There  was  error  in  sustaining  the  demurrer  to  the  first, 
third  and  fourth  counts,  for  which  the  judgment  of  the 
County  court  is  reversed  and  remanded. 


WOOD  VS^  YONGE. 


1.  tn  stAre  facias  against  bail,  it  is  competent  for  the  bail  to 
shew  by  plea,  that  the  plaintiff  has  not  given  security  for  costs ; 
and  that  therefore  the  bail  bond  is  void. 

Error  to  Montgomery  Circuit  court.. 

Scire  facias^  tried  by  A.  Martin^  J. 

The  defendant  in  error  Caused  a  scire  facias  to  be  is- 
cued  from  .the  Circuit  court  of  Montgomery,  against  the 
plaintiff,  as  the  bail  of  John  Thomas. 

The  plaintiff  in  error  pleaded,— That  the  defeodanti 
^<  neither  at  or  before  the  time  of  holding  the  said  Jobn 
Thomas  to  bail,  nor  since,  hath  given  security  for  the 
costs  of  his  suit,  according  to  the  statute  in  such  case 
made  and  provided,"  &c» 

To  this  plea,  there  was  a  demurrer,  which  being  over- 
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ruled,  and  judgment  rendered  for  defendant  In. error,  the 
plaintiff  brings  the  case  here  for  revision. 

Campbell^  for  plaintiff  in  error. 
HiUiard,  contfa. 

COLLIER,  C*  J.— The  oniy  question  made  at  the  argU« 
ment,  is  as  to  the  correctness,  of  the  judgment  on  demur-^ 
rer.  In  Toulmin  vs.  Bennett  ij*  Laidlaw,  (3  Stew.*  & 
Per.  225,)  on  a  scire  facias  against  bail,  it  was  decided 
that  it  was  competeht  for  the  bail  to  show  by  plea,  that 
the  plaintiff  had  not  given  security  for  costs— and  by  fail- 
ing to  do  so,  the  bail  bond  was  void.  With  this  deci^n, 
We  are  satisfied ;  and  tlie  judgment  is  consequently  re* 
Versed,  and  the  case  remanded. 
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-    FISHER  &  JOHNSON    VS,  CAMPBELL.. 

1.  An  ag^ent,  acting  within  the  scope  of  his  authority,  binds  his 
principal. 

^Tbe  overseer  of  a  plantation,  as  such,  has  no  right  to  bind  his 
employer,  by  the  purchase  of  articles  which  he  may  suppose 
necessary.  Such  authority  is  not  necessary,  to  enable  him  to 
perform  the  duties  incident  to  his  station,  and  therefore  he  can- 
not be  presumed  to  be  invested  with  it. 

3.  A  master,  being  entitled  to  the  labor  of  his  slaves,  is  bound  to 
provide  for  their  wants. 

4.  And  where  no  provision  is  made  by  an  absent  master  for  their 
subsistence,  an  overseer  may  prociue  necessary  supplies  on  ac- 
count of  the  owner,  on  the  same  principle  that  a  father  is  lia- 
ble to  support  his  children. 

5.  There  is  no  usage  in  this  State,  which  authorises  an  overseer 
to  purchase  necessaries,  for  the  maintenance  of  the  slaves  of 
an  absent  master,  and  thus  bind  the  master  contrary  to  his 
wishes. 

6.  The  authority  of  an  agent  may  be  implied  from  his  previous 
employmeut  in  similar  acts,  aTid  from  subsequent  acquiescence. 

7.  An  authority  delegated  to  an  agent,  must  be  strictly  puisued| 
in  form  as  well  as  m  substance. 

i.  When  a  person  deals  with  one  who  professes  to  be  agent  of 
I  another ;  the  person  contracting  with  mm  is  bound  lo  know 
the  extent  of  his  authority,      f 

9.  li  one  be  heI3  out  to  the  world  as  the  general  i^ent  of  aaotbeTi 
particular  instructions  not  communicated,  will  not  prevent  tbe 
agent  from  binding  his  principal,  even  when  he  acts  in  disre- 
gard of  such  particular  instructions. 

10.  A  partner  can  receive  his  individual  .debt^in  payment  of 
goods  sold  by  him  belonging  to  the  firm. 
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Error  to  Lo.wndes  county  Circuit  court. 

Assumpsit^  for  goods  sold  and  delivered — tried  before 
Harris^  J. 

This  action  of  assumpsit,  was  brought  by  the  plain- 
tiffs, against  the  defendant,  in  the  court  below,  for  goods, 
wares  and  merchandise.  There  was  a  verdict  and  judg- 
ment for  the  defendant,  on  the  plea  of  notf-assumpslt. 

Upon  the  trial  of  the  cause,  a  bill  of  exceptions  was 
tendered  by  the  plaidtTtTs,  from  which  it  appears  that  the 
defendant  is  a  resident  of  South  Carolina,  and  has  a 
plantation,  and  a  large  number  of  hands,  in  Lowndes 
oouDty,  in  this  State,  where  he  was  making  a  crop,  and 
that  one  McMoy  had  charge  of  the  plantation  and  hands, 
as  an  overseer — that  while  said"  defendant  was  absent 
flrom  the  State,  it  became  necessary  to  purchase  porlc  for 
the  slaves-<that  he,  the  said  McMoy,  called  upon  the 
plaintiffs,  and  purchased  and  received  of  them  eight  bar- 
rels of  pork,  for  the  said  slaves,  and  directed  the  same  to 
be  charged  to  the  defendant,  his  employer,  which  pork 
was  used  by  the  said  slaves.  The  defendant  then  proved 
by  said  McMoy,  that  he  had  given  the  said  McMoy  direc- 
tiens  to  buy  pork  for  his  slaves  of  a  particular  mercantile 
house  at  Montgomery,  with  whom  he  had  made  ar- 
rangements for  that  purpose,  and  had  given  him  no  di- 
rections to  buy  any  where  else,  nor  had  he  any  authority 
to  purchase  of  any  other  person.  That  said  McMoy  pur- 
chased the  pork  at  the  Montgomery  prices,  and  chose  to 
purchase  it  of  the  plaintiffs,  on  account  of  the  bad  state 
of  the  roads  to  Montgomery.  It  was  also  proved,,  that  it 
was  customary  for  overseers  to  purchase  things  necessary 
for  their  farms,  &c.     It  was  also   further  proved,   that 
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Justify  the  arrest  and  imprisonment  for  the  supposed  fe- 
lony ;  but  there  is  no  plea  of  justification  interposed,  un- 
less the  agreement  to  permit  the  special  matter  to  be  giv- 
en in  evidence  under  the  general  issue,  can  be  so  con- 
sidered. It  is  not,  however,  necessary,  to  consider  the 
effect  of  this  agreement,  as  the  evidence  would  have  bden 
Improper,  under  a  plea  of  justification. 

It  is  true,  that  an  arrest  may  be  justified,  where  there 
is  a  well  grounded  belief,  founded  on  pregnant  circum- 
stances, thatj^f^lony  has  been  committed,  but  mere  sus- 
pidon  will  not  afi^ord  a  justification.  At  all  events,  whe- 
ther the  belief  of  the  guilt  of  the  defendant  in  error  was 
well  or  ill  founded,  it  would  not  authorise  violence  to  be 
used,  unless  the  arrest  was  opposed  by  resistance,  which 
is  not  stated.  It  would  appear,  therefore,  that  the  evi- 
dence was  offered  upon  the  first  count  in  the  declaration  : 
assuming  this  to  be  the  case  presented  by  the  record,  the 
evidence  was  improperly  admitted ;  but  as  the  defendant 
l}eIow  was  thus  permitted  improperly  to  assail  the  char- 
acter of  the  plaintiff  below,  the  court  did  not  err,  in  per- 
mitting the  plaintiff  to  countervail  it  by  evidenpe  of  gpod 
character. 

It  is  possible,  that  we  may  have  ^nistaken  the  case  in- 
tended to  be  presented  to  this  court  for  revi0ion  ;  but  if 
it  be  so,  the  fault  must  rest  on  those  whose  duty  it  was 
to  present  the  points  they  intended  to  raise  upon  the  re- 
cord, witl^  reasonable  certainty.  If  this  is  not  done,  so 
as  to  enable  this  court  to  decide,  without  danger  of  mis- 
take, the  exception  taken  in  the  court  below,  or  point  re- 
served, will  be  disregarded,  for  uncertainty. 

The  judgment  of  the  court  below  is  affirmed. 


(■ 
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Webb  i;^.  BUiMPASd^ 

1.  Where  a  defendant  pays  the  money  to  the  sheriff  on  a  /t.  ^a« 
he  is  discharged  from  the  execution,  and  if  the  plaintiff  fails 
to  receive  it,  he  must  have  recourse  to  the  sheriff* 

it*  If  the  sheriff  take  goods  in  executionunder  a  fi.  fa,,  whether 
he  sell  them  or  not ;  the  defendant  shall  not  be  liable  to  a  se^ 
cond  execution. 

3*  But'where  a  defendant  taken  on  a  ca.  sa»  escapes,  or  is  rescued^ 
— plaintiff  may  take  out  a  new  execution,  and  is  not  coni^ 
.  palled  to  take  his  remedy  against  the  sheriff. 

C  So,  where  goods  levied  on  by  a  fi*  fa*  are  removed  by  defen-* 
dant,  or  by  his  permission,  or  connivance,  so  that  they  cannot 
be  sold  under  the  execution,  or  j^der  a  vefidUiani  exponas — 
the  plaintiff  may  take  out  a  new  execution^ 

B«  Where  the  sheriff  makes  a  levy,  he  is  liable  to  the  plaintiff  for 
the  amount  of  the  judgment,  if  the  property  be  of  sufficient 
value  for  that  purpose,  and  it  is  the  sheriff's  duty  to  provide 
for  its  forthcoming  at  tl^e  day  of  sale ;  but  if  the  property  be 
carried  away  by  deRindant's  connivance,  the  plaintiff  cannot 
be  referred  to  the  sheriff  for  payment* 

6«  Plaintiff  may,  by  statute,  (Aik.  Dig«  169,)  have  a  second  writ 
of  execution,  at  his  own  cost  and  charges,  if  the  first  writ  be 
not  returned  and  executed^ 

7*  In  an  action  by  the  purchaser,  for  property  sold  under  a  se- 
cond execution— ^such  execution  may  be  received  in  evidencei 
although  the  sheriff  has  in  his  hands  a  venditioni  eTponas^ 
directing  the  safe  of  properly  levied  on  under  the  first  execu- 
tion. 

8.  In  a  return  to  an  execution  under  Which  lands  have  been  soldi 
it  IB  not  necessary  to  desciibe  particularly  the  land  sold — the 
identity  of  the  property  sold  may  be  shewn  by  parol  proof. 

II.  And  it  is  no  objection  to  an  execution  offered  in  evidence,  that 
9P  26 
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lieslQcident  to  his  station.-^nd  therefore  he  cannot  be 
presumed  to  be  invested  with  such  power  by  his  em- 
ployer. 

It  seems,  however,  lo  be  supposed,  that  the  now  rest- 
dence  of  the  cTefendant  created  a  necessity  for  investing 
him  with  power  to  procure  by  purchase,  the  necessary 
subsistence  for  tiie  slaves  under  his  control.  But  the  faot, 
that  no  such  necessity  existed,  is  evident  from  the  proof 
oa  the  record,  that  the  defendant  had  made  arrange"^ 
meuts  to  get  the  pork  at  Montgomery,  and  the  only  rea- 
son assigned  for  getting  it  of  the  plaintiffs  is,  that  it  was 
more  convenient  to  do  so. 

The  master  being  entitled  to  the  labor  of  his  slaves, 
ts  bound  by  the  common  dictates  of  humanity,  as  well 
"bs  by  the  law  of  the  land,  to  provide  fof  their  wants; 
and  if  no  provision  had  been  made  for  their  subsistencei 
we  should  hold  that  the  overseer  would  have  had  the 
right  to  procure  the  necessary  supplies,  on  account  of  the 
defendant,  on  the  same  principle  that  a  father  is  bound 
10  support  his  children,  and  might,  under  peculiar  clr* 
cumstances,  be  liable  for  necessaries  furnished  to  them 
without  his  Icnowledge  or  consent— (See  Owen  vs.  White, 
at  the  June  term,  1837,  of  this  court.) 

It  was  also  proved,  that  it  was  customary  for  overseers 
similarly  situated;  to  purchase  things  necessary  for  their 
farms,  &c.  It  will  scarcely  be  contended,  that  i^ch  a 
usage  as  this  exists  in  this  State,  so  as  to  have  the  force 
of  law,  and  be  binding  on  employers  generally  ;  and  If 
not,  it  proves  nothing  more,  than  that  some  planters  are 
in  the  practice  of  sanctioning  such  purchases,  but  it  by 
no  means  follows,  that  others,  who  have  not  assented  to 
it,  are  bound  by  it. 
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Tbe  next  inference  of  the  charge  iS;  "  that  as  the  pork 
was  neceaeary,  and  was  used  for  the  benefit  of  the  d^ 
fendant  in  good  faith/'  he  is  therefore  liable^  The  aU' 
tliority  of  an  agent  may  be  implied  from  his  previouif 
employment  in  simirlar  acts,  or  from  subsequent  acquit 
esoence. 

Thus,  if  d  servant  buy  articles  without  authority,  and 
they  come  to  the  master's  use  with  his  knowledge,  it  will 
be  an  affirmance  of  the  act.  But  the  mere  fact;  as  in  thi# 
case,  that  the  articles  purchased  came  to  the  use  of  the 
employer  without  his  knowledge^  will  not  bind  him/  Ttf 
maintain  that  it  would  have  thdl  effect,  would  be  to  per- 
mit one  to  constitute  himself  the  Judge  of  what  wa»  fit, 
and  proper  and  necessary  for  another,  without  his  cofr 
sent.  It  would,  in  substance,  be  a  permission  to  « 
stranger,  to  create  the  relation  of  debtor  and  creditor^ 
probably  against  the  will,  and  certainly  without  the 
eoDsent,  of  the  party  sought  to  be  charged. 

The  mere  fact,  that  the  provisions  were  constimed  by 
the  slaves  of  the  defendant,  is  not  sufficient  to  charge  himr 
legally )  how  far  it  should  bind  him  in  honor,  or  fb  eon*' 
science^  is  a  question  which  the  defendant  can  best  80lire< 
It  cannot  influence  the  opinion  of  the  court/ 

The  last  branch  of  the  charge  is  stated  as  a  corollary 
from  the  preceding  propositions:  "that  any  special 
directions  given  to  McMoy  by  the  defendant,  as  to  the 
place  of  purchasing,  was  wholly  immaterial  as  to  tbto 
purchase,  unless  from  the  evidence,  they  were  satisfied 
that  Plaintiffs  were  informed^  at  the  time  of  such  sale,  of 
SQch  special  directions,  and  that  without  this  informa- 
.tlon,  the  plaintiffs  would  be  entitled  to  recover,  if  the 
proof  was. fully  made  out" 
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We  Understand  the  law  to  be  the  exact  converse  of 
this  proposition,  when  a  person  deals  with  one  who  pro- 
fesses to  be  the  agent  of  another  person,  the  person  con- 
tracting with  him,  is  bound  to  know  the  extent  of  his 
authority.  It  has  been  shown,  that  McMoy  had  no  au- 
thority to  bind  the  defendant,  in  consequence  of  being 
his  overseer  :  nor  was  he  a  general  agent  V  His  agency, 
then,  if  any  existed,  was  special,  and  all  persons  dealing 
with  him,  as  such,  are  confined  to  its  terras.  "An  au- 
thority delegated  to  an  agent,  must  be  strictly  pursued  in 
forn?,  as  well  as  in  substance— (See  Banoyer  vs.  •  Hovey 
et  al.  5  Mass.  R.  37.)yf  I^^  the  same  case,  it  was  held, 
"that  an  agent,  havii/i  authority  to  purchase  goods  to*a 
limited  extent,  for  his/principal,  is  not  thereby  entrusted 
with  power  by  his  principal,  to  borrow  money  on  his 
credit" 

It  is,  however,  unnecessary  to  cite  cases  to  establish  a 
principle  so  consonant  to  reason  and  common  sensej  and 
ISO  well  established  as  this.  It  is  true,  that  if  one  be  held 
out  to  the  world,  as  the  general  agent  of  another,  par- 
ticulA  instructions  not  communicated,  will  not  prevent 
the  agent  from  binding  his  principal,  even  when  he  acts 
in  disregard  of  such  particular  instructions*  But  in  this 
case,  there  was  no  authority  delegated  to  buy  the  pork, 
general  or  special,  but  a  mere  direction  to  obtain  it  at  a 
particular  place,  where  it  had  been  provided.  It  follows, 
therefore,  that  the  seller  cannot  look  to  the  defendant. 

The  relevancy  of  the  second  charge  moved  for,  is  not 
perceived. 

In  what  manner  will  it  aid  in  settling  the  question 
mooted  In  this  case,  to  determine  whether  one  partner 
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can  receive  bis  individual  debt  in  payment  of  goods  sold 
by  him  belonging  to  the  firm?  It  is  probable,  however^ 
that  the  fact  was  trsed  on  the  argument  of  the  cause  in 
the  court  below,  as  conducing  to  shew  the  true  character 
^f  the  transaction,  and  that  the  iale  was  in  fact  made  to 
McMoy ;  but  it  is  not  presented  here  in  connection  with 
the  controversy,  so  as  to  malce  it  necessary  that  the  court 
should  determine  it :  but  if  It  were  important,  we  should 
not  hesitate  to  say,  that  a  partner  would  have  such 
power*  %i 

There  is  no  error  in  the  Judgment  of  the  court,  and  it 
is  affirmei» 
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NAPPER  VS,  NOLAND. 


1.  Where  an  affidavit  in  attachment  states,  that  in  consequence  of 
the  removal  of  the  gooJs  and  effects  of  defendant,  ordinary* 
process  cannot  be  served  on  him,  and  the  writ  alleges  the  same 
thinff — the  proceeding  is  not  co.iformable  to  the  statute,  and 
the  defect  reaching  to  the  affidavit — cannot  be  amended. 

^2.  Judgment  by  default,  where  no  declaration  appears  of  recordi 
is  revisable  on  error. 

3.  Where  the  term  of  the  court  is  limited  to  six  days,  judgment 
by  defanlt,  for  want  of  a  plea  tnken  at  the  return  term  of  the 
writ,  is  irregular;  and  there  is  no  di  tinction  between  attach- 
ments  and  ordinary  actions,  except  in  the  case  of  non-resident 
defendants. 

4.  But  where  the  court  is  authorised  to  continue  its  session,  until 
}he  business  before  it  shall  be  disponed  of:  and  where  from 
the  record,  it  does  not  appear  hut  that  the  court  did  business 
after  the  first  week — the  judgment  will  be  regular. 

Error  to  Benton  Circuit  court. 

Attachment.— The  defendant  In  error  sued  out  an  ori- 
ginal attachment,  returnable  to  the  Circuit  court  of  Ben- 
ton, against  the  estate  of  the  plaintiff,  upon  a^efavi^,  stat- 
ing that  he  was  "about  to  remove  his  goods  and  effects 
out  of  the  State,  so  that  the  ordinary  process  of  the  law 
cannot  be  served  upon  him,"  <fcc.  The  attachnuent  being 
levied  and  returned,  a  judgment  final,  by  default,  was 
rendered  at  the  return  term  of  the  court,  without  any  de- 
claration having  been  previously  filed. 

it  is  here  assigned  for  error — 

1.  That  the  attachment  was  Irregularly  sued  out ; 

2.  That  judgment  was  rendered  without  a  declara- 
tion: 
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3.  That  the  judgment  was  rendered  at  the  first  term 
of  the  court. 

Martifiy  for  plaintiff  in  error. 

COLLIER,  C.  J.— 1.  Where  an  attachment  issues  on 
the  ground  that  a  party  is  about  to  remove  his  "  goods 
and  effects,"  the  statute  requires  the  plaintiff,  "his  agent, 
attorney  or  factor,  to  make  affidavit  in  writing,  that  the 
person  against  whom  the  attachment  Is  prayed,"  "^is 
about  to  remove  his  or  her  property  out  of  the  State,  and 
that  thereby  the  plaintiff  will  probably  lose  the  debt,  or 
have  to  sue  for  It  in  another  State"^(Aik.  Dig.  s.  3,  p. 
37.)  The  affidavit  declares,  that  ps  a  consequence  of 
the  removal  of  the  ''goods  and  effects"  of  the  defendant 
below, "  the  or  inary  process  of  law  cannot  be  served  on 
him;"  and  the  writ  of  attachnieut  states  the  consequence 
of  the  removal  to  be,  that  "  the  ordinary  process,  of  law 
cannot  be  served  upon  the  same"— that  is,  the  "goods 
and  effects."  The  proceedings  on  the  tttachment,  then, 
are  not  conformable. to  the  statute,  and  the  defect  reach- 
ing back  to  the  affidavit,  they  could  not  be  amended  in 
the  Circuit  court. 

2.  It  has  been  heretofore  decided  by  this  court,  that  a 
Judgment  by  default,  where  no  declaration  appears  of  re- 
cord, is  reversable  on  error— (Wheeler  et  al.  vs.  Ballard,  6 
Porter's  R.  352.) 

3.  Where  the  term  of  a  court  Is  limited  to  six  days,  a 
Judgment  by  default,  for  want  of  a  plea  taken  at  the  re- 
turn term  of  a  writ,  is  irregular— (Rather  vs.  Owen,  1 
Stew.  R.  38.)     And  our  statutes  do  not  distinguish  be- 
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tween  suits  comnQeuced  by  bitachipeut,  and  Id  the  ordi- 
nary mode  of  BUiag,  except  in  the  case  of  non-resident 
defendants— (Aik.  Dig.  s.  15,  p.  41.) 

Tbe  Circuit  court  of  Benton,  is  authorised  to  continue 
its  session,  utUU  the  business  before  itj  shall  be  disposed  of. 
The  record  before  us  does  not  show  when  the  court  ad* 
Journed,  or  when  the  Judgment  was  rendered,  and  we 
cannot  iqtend  it  to  be  erroneous,  ioasniucb  as  it  would 
be  regular,  if  the  court  contiqued  to  do  business  after  ttie 
fijst  weelc. 

But  for  the  first  aqd  second  grounds  talcen  by  the 
plaintiff,  the  Judgment  must  be  reversed,  and  as  he  could 
not  proceed  belowi  it  will  be  unnecessary  to  remaad  the 
«aae, 
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FOSTER  VS,   WHITE. 

1.  The  answer  of  a  garnishee  cannot  operate  so  as  to  affect  the 
right  of  other  persons,  by  the  fiction  of  filing  it  at  July  term, 
and  endorsing  on  it,  that  it  is  to  be  considered  as  if  filed  six 
months  before.  The  answer  must  be  considered  as  filed  at  the 
time  it  was  in  fact  filt:d. 

2.  It  is  a  duty  imperative  on  a  garnishee,  before  final  judgment^ 
to  make  known  that  he  has  received  notice  of  a  transfer  of  the 
notes,  which  are  the  evidence  of  his  indebtedness  to  the  defen* 
dant. 

3.  And,  in  such  case,  judgment  cannot  be  rendered  against  the 
garnishee. 

Error  to  the  County  court  of  Tuscaloosa. 

Attacbnaent.— This  proceeding  was  garnishment,  «ued 
out  by  the  plaintiff  in  error,  against  the  defendant  la 
error,  in  the  court  below,  calling  on  the  defendant  to  dis* 
close  whether  he  was  not  indebted  to  one  Joseph  B.  Rice, 
against  whom  the  plaintiff  had  obtained  a  Judgment 

The  defendant  appeared,  and  filed  his  answer,  on 
oath,  as  follows : 

"Garnishee  answers,  that  he  purchased  a  stock  of 
goods  of  Joseph  B.  Rice,  about  the  12th  day  of  October, 
1837,  at  the  price  of  $8654  00,  for  which  garnishee  gave 
said  Rice  several  promissory  notes—one  for  $1000,  pay- 
able on  the  first  day  of  January,  1838--the  precise  num- 
ber and  amounts  of  the  remainder  of  said  notes,  garnl- 
,  shee '  does  not  remember.  They  were  /or  different  a- 
mounts.  All  the  notes,  except  the  thousand  dollar  note 
aforesaid,  were  drawn  negotiable  and  payable  at  the 
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Bank  of  the  State  of  Alabama,^at  Tuscaloosa,  and  were 
to  fall  due  on  the  12th  day  of  October,  1838,  or  there- 
abouts. 

"  Garnishee  further  answers,  that  he  received  a  notice 
!n  writing,  from  Joseph  B.  Rice,  dated  23d  December, 
1837,  informing  bim  that  said  Rice  had  transferred  the 
notes  aforesaid,  to  his  creditors,  in  lieu  of  his  own  debts, 
which  notice  was  received  by  garnishee,  before  service  of 
the  writ  of  garnishment.  Said  notice  did  not  state  to 
what  particular  person  or  persons  these  notes  had  beea 
transferred. 

"Garnishee  farther  states,  that  previous  to  this  an- 
swer, and  before  service  of  garnishment,  he  received  no- 
tice from  one  Robert  Cook,  that  the  note  above  mention- 
ed, for  $1000,  due  1st  January,  1838,  had  been  trans- 
ferred 10  him.  The  note  was  paid  by  garnishee,  and 
;  taken  up  before  service  of  garnishment,  as  well  as  be 
can  recollect.  Garnishee  further  states,  that  he  received 
no  notice  of  the  remainder  of  the  notes  aforesaid  having 
been  transferred,  except  as  above  stated,  from  Rice  to 
himself,  before  the  service  of  the  garnishment,  or  before 
the  30th  January,  1838,  the  day  anl  time  at  which  this 
answer  is  taken,  and  considered  as  made  and  filed.  On 
the  Ist  June,  1838,  garnishee  was  shewn  a  receipt,  sign- 
ed by  Austin  Richardson,  and  dated  Washington  county, 
Alabama,  20th  March,  1838,  by  which  it  appeared,  that 
the  several  notes  given  by  garnishee  to  Joseph  B.  Rice, 
had  been  endorsed  to  one  Thomas  W.  Richardson,  on  the 
20th  December,  1837,  by  Rice.  Garnishee  was  inform- 
ed  by  the  receipt,  that  the  notes  were  held  by  said  Aua* 
tin  Richardson  for  collection,  or  to  be  deposited  in  the 
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Bank  at  Tuscaloosa  by  him.  Garnishee  did  not  see  the 
notes,  but  was  informed  they  would  be  in  bank  at  ma^ 
turity,  and  were  then  in  said  Austin's  possession/ 

'^  Garnishee  further  states,  that  said  Joseph  B.  Rice 
was  indebted  to  him  previous  to  the  service  of  the  gar^ 
nishment,  in  the  sum  of  $199  87,  and  is  still  so  indebted, 
which  he  claims  to  set-off^  if  he  should  be  considered  in- 
debted to  said  Rice.  Garnishee  knowdof  no  property  of 
said  Rice,  in  the  hands  of  any  other  person — nor  does  he 
know  of  any  person  who  is  indebted  to  said  Rice ;  and 
having  fully  answered,  prays  to  be  dismissed,  &c. 

''Sworn  to  and  subscribed,  nunc  pro  tunc,  as  of  the 
January  term,  1838,  in  open  court,  this  21st  July,  1838  " 

Upon  this  answer,  the  plaintiff  moved  the  court  for 
Judgment  against  the  garnishee ;  which  motion  the  court 
refused,  and  discharged  the  defendant  with  costs. 

From  this  Judgment,  the  plaintiff  prosecutes  a  writ  of 
error  to  this  court,  and  assigns  for  error,  the  refusal  of 
the  court  to  render  Judgment  against  the  garnishee,  on 
his  answer. 

Phclan^  for  plaintiff  in  error, 
CnMy  contra. 

ORMOND,  J.— We  cannot  perceive 'on  what  principle 
the  Judgment  of  tb^  court  can  be  successfully  assailed. 
The  defendant  states,  in  his  answer,  that  he  has  received 
notice  of  the  transfer  of  the  notes  made  by  him  to  Rice, 
which  notice  was  given  by  Rice  before  service  of  the 
garnishment,  but  without  informing  him  to  whom  the 
notes  were  transferred,  further  than   that  they  were 
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transferred  to  biscredltord.  That  since  then,  and  before 
the  filing  of  the  answer,  he  had  received  particular  no- 
tice to  whom  the  notes  were  transferred.  The  answer 
Is  made  on  the  twenty-first  July,  eigliteen  hundred  and 
thirty-eight)  and  has  an  endorsement,  stating  that  it  is 
filed  as  to  the  January  term,  nunc  pro  tunc. 

The  answer  cannot  operate  so  as  to  affect  the  rights  of 
OtheJf  persons,  by  the  fiction  i)f  filling  it  in  fact  at  the  July 
term,  and  endorsing  on  it,  that  it  is  to  be  considered  as 
if  filed  dix  months  before.  It  must  be  considered  as  filed 
at  the  time  it  was  in  fact  filed,  and  if  the  defendant  had 
not  then  disclosed  the  notice  he  had  received  of  the  trans* 
fer  of  the,  notes,  a  Judgment  against  him,  as  garnishee, 
would  not  have  protected  him  against  a  recovery  on  the 
notes— (See  Colvin  vs.  Rich,  3  Porter,  175,  where  this 
point  is  expressly  decided.)  It  was  not  only  his  privi- 
lege,  but  it  Was  a  duty  imperative  on  him,  at  any  time 
before  final  Judgment,  to  make  known  that  he  had  re- 
ceived notice  of  the  transfer  of  the  notes* 

It  is  not  necessary,  in  this  case,  to  consider  the  ques- 
tion, whether  any  notice  is  necessary  to  protect  the  in- 
terest of  the  holder  of  a  note,  made  negotiable  and  pay- 
able at  bank,  from  the  effect  of  a  garnishment  against 
the  maker,  as  notice  was,  in  point  of  fact,  given. 

The  Judgment  of  the  court  below  is  aflirmed. 
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ORIPFINO  VS.  HARRIS. 

1.  In  an  action  by  the  endottsee  of  a.  note,  against  the  endorsefi 
the  maker  is  a  competent  witness,  as  his  interest  is  balanced* 

S.  The  admission  «of  indebtedness,  made  by  the  subscriber  of  a 
promissory  note,  is  prima  facie  only,  and  does  not  extend  to 
the  endorser — ^the  endorsement  is  a  post  factum  act 

Error  to  the  Circuit  coui't  of  Mobile. 

Aflsumpsit  on  a  note— tried  by  HarHs^  J. 

The  defendant  in  error,  as  the  endorsee  of  a  promissory 
note,  declared  against  the  plaintiff,  (as  the  endorser,)  in 
the  Circuit  court  of  Mobile.  The  case  was  tried  on  the 
jgeaefal  issue.  On  the  trial,  the  plaintiff  in  error  pro- 
posed to  prove  by  the  maker  of  the  note,  that  at  the  time 
the  note  and  endorsement  were  made,  the  defendant  had 
in  his  possession  some  valuable  papers  and  documents, 
which  were  the  property  of  the  witness ;  and  that  he 
l^ve  the  note,  with  the  plaintiff's  endorsement  as  secu- 
rity, to  the  defendant,  for  the  purpose  of  recovering  the 
possession  of  these  pape  -a  and  documents,  and  with  the 
.express  understanding,  that  they  should  be  delivered  up. 
And  the  plaintiff  proposed  further  to  show  by  the  wit- 
Jdess,  that  he  had,  after  the  making  and  endorsement  of 

m 

the  note,  demanded  the  delivery  of  the  papers  and  docu- 
ments, but  the  defendant  declined  complying  with  the 
demand,  and  bad  not  yet  delivered  them  to  him.  The 
plidntiff  in  error  then  executed  to  the  witness,  in  open 
4:oart,  a  release  of  all  damages,  costs  and  charges,  which 
lie  (the  plaintiff,)  might  sustain  in  the  event  of  a  recovery 
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against  him  ia  this  cause.  But  the  court  refused  to  al- 
low the  witness  to  give  evidence— and  thereupon  the 
plaintiff  in  error  excepted,  and  prosecuted  his  writ  of  er- 
ror to  this  court. 

4 

COLLIER,  G.  J.— It  is  difficult  to  conceive  for  what 
cause  the  evidence  of  the  rnalcer  of  the  note  was  excluded, 
in  an  action  against  the  endorser :  surely  not  because  he 
was  interested  in  the  event  of  the  suit,  for  it  was  entirely 
immaterial  to  him  what  judgment  the  court  rendered.  If 
the  endorsee  was  unsuccessful,  he  might  immediately  re- 
sort to  the  maimer,  who  could  not  set  up  in  his  defence, 
the  verdict  and  judgment  in  favor  of  the  endorser.  So, 
if  the  endorsee  were  to  recover  of  the  endorser,  the  latter 
might  directly  charge  the  maker  j  and,  in  either  event, 
the  interest  of  the  witness  would  be  balanced. 

There  is  no  pretence  for  excluding  the  maker  as  a 
witness  In  such  a  case,  on  the  ground  that  he  is  a  party 
to  the  paper  in  suit.  By  subscribing  the  note,  he  admits 
an  indebtedness— />7'ma  facie  only— but  even  this  ad- 
mission does  not  extend  to  the  endorser :  the  endorse- 
ment is  a  post  factum  act. 

In  every  view  in  which  the  case  has  presented  itself  to 
us,  we  are  persuaded  that  the  Circuit  court  erred  in  the 
rejection  of  the  evidence,  and  the  error  is  manifested  by 
authorities  so  direct  and  ample,  that  we  will  content 
ourselves  with  a  mere  reference  to  them,  without  adding 
any  further  reasoning  of  our  own— (Kennon  vs.  McRea, 
2  Porter's  R.  389 ;  Standefer  vs.  Chisholni,  1  Stew.  & 
Por.  R.  449-;  Todd  vs.  Stafford,  1  Stew.  R.  199;  Bent  vs. 
Baker,  3  T.  R.  27;  Jourdaine  vs.  Lashbrook,  7  T.  R.  601; 
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Ridley  vs.  Taylor,  13  East's  R.  175;  York  vs.  Blott,  5 

Maule's  R.  71;  Legge  vs.  Thorpe,  2  Camp.  R.  310;  Sta- 

^ples  vs.  Okines,  1  East's  R.  332;  Bay  ley  oq  Bills,  418,^^ 

post;  1  Sanders  on  Pleading,  366,  and  cases  cited.) 

The  Judgment  must  be  reversed,  and  the  case  remanded. 


WOOD  vs.  DUNCAN, 


1.  The  act  of  eighteen  hundred  and  seven,  (Aik.  Dig.  209,)  in- 
hibits all  contracts,  the  object  of  which  is  to  secure  the  pay- 
ment of  money  or  other  thing,  lost  upon  a  horse  race,  or  other 
description  of  gaming. 

2.  The  maxim,  in  par^t  delicto  potior  est  conditio  possidenHSj 
does  not  avail  one  who  is  no  party  to  the  transaction,  in  which 
the  fault  is  alleged. 

■ 

3.  Money  deposited  as  a  wager,  while  in  the  hands  of  «the  stake* 
holder — either  before  or  after  the  happening  of  the  event  upon 
which  the  forfeiture  depends— is  in  iransitn;  and  may  be  ar- 
rested by  the  bailor. 

■ 

Error  to  the  Circuit  court  of  Benton  county. 

Assumpsit,  for  money  deposited  as  a  wager— tried  by 
ShortridgBy  J. 

The  defendant  in  error  brought  an  action  of  assump- 
sit.  In  the  Circuit  court  of  Benton,  to  recover  of  the  plain- 
tiff the  sum  of  three  hundred  dollars,  the  amount  of  a 
wagerj  deposited  in  his  hands  as  a  stakeholder ,  to  be  paid 
over,  according  as  the  event  of  a  horse  race  agreed  to  he 
run  between  the  defendant  and  a  third  person,  might  as- 
certain the  one  or  other  to  be  entitled  to  it. 
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^i^  I  ■  '  ■-_  _^_  ^— 

To  the  declaration,  there  was  a  demurrer,  which  be- 
ing overruled,  the  case  was  tried  on  the  general  issue. 
On  the  trial,  the  presiding  Judge  sealed  a  bill  of  excep- 
tions, from  which  it  appears  that  the  defendant  and  Brby 
Boyd,  each  wagered  with  the  other,  the  sum  of  three 
hundred  dollars,  upon  the  event  of  a  horse  race  thereafter 
to  be  run ;  each  deposited  that  sum  in  the  hands  of  the 
plaintiff,*  to  be  paid  over  to  the  winner.  The  race  was 
ran— Boyd's  horse  was  the  suoc<  ssful  competitor,  and  the 
result  so  announced  by  the  Judges,  when  the  defendant 
gave  notice  to  the  plaintiff  not  to  pay  over  the  wager  to 
Boyd,  and  demanded  the  same ;  which  demand  was  dis- 
regarded. 

The  court,  on  motion  of  the  counsel  for  the  plaintiff 
in  error,  refused  to  instruct  the  Jury,  that  the  facts  proved 
did  not  entitle  the  defendant  to  a  recovery,  but  charged 
them,  <'  that  if  they  believed  from  the  evidence,  that  the 
defendant,  as  stalceholder,  had  received  monies  to  abide 
the  event  of  the  race,  from  the  plaintiff,  and  before  the 
same  was  paid  over  by  the  stakeholder  to  the  winning 
party,  he,  the  said  defendant,  had  been  notified  not  to 
pay  over  the  same,  that  the  plaintiff  was  entitled  to  re- 
cover." To  which  refusal  to  charge,  and  charge  as  giv- 
en, the  plaintiff  in  error  excepted,  &c,  and  here  specially 
assigns  for  error,  the  decision  of  the  court  upon  the  queo> 
tlons  of  law  determined  against  him. 

Chilton,  for  plaintiff  in  error. 
~  Martin^  contra. 

COLLIEB,  C.  J.— By  the  act  of  eighteen  hundred  and 
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seven,  enlltled  <<  aa  act  to  prevent  the  evil  practice  of 
gaming,'^  (Aik.  Dig.  s.  1,  p.  209,)  it  is  enacted,  that  "  all 
promises,  agreements,  notes,  bills,  bonds,  or  other  con- 
tracts. Judgments,  mortgages,  or  other  securities,  or  other 
conveyances  whatsoever,  made,  signed,  given,  granted, 
drawn  or  entered,  or  executed  by  any  person  or  persons 
whatever,  after  the  passing  of  this  act,  where  the  whole 
or  any  part  of  the  consideration  of  such  promise,  agree- 
ment, conveyance  or  security,  shall  be  for  money,  or  other 
valuable  thing  whatsoever,  laid  or  betted,"  &c.,  "  at  any 
horse  race,"  &.C.,  "or  for  reimbursing  or  repaying  any 
money  knowingly  lent  or  advanced  at  the  time  or  place 
of  such  play,  horse  racing,"  &.c.,  "  shall  be  utterly  void 
and  of  no  effect,  to  all  Intents  and  purposes  whatsoever." 
This  statute  Is  drawn  with  great  particularity,  and  evi- 
dently designed,  as  Its  terms  lndlcat.e,  to  Inhibit  all  con- 
tracts, no  matter  by  what  solemnity  evidenced,  the  object 
of  which  may  be  to  secure  the  payment  of  money  or  oth- 
er thing  lost  upon  the  event  of  a  horse  race,  or  other  de» 
scrip tlon  of  gaming. 

It  must  be  remembered,  that  this  Is  an  action  againal 
the  stakeholder,  who  sets  up  no  claim  whatever  to  the 
money.  The  agreement  of  the  defendant  and  Boyd,  by 
which  the  money  was  deposited  In  the  hands  of  the 
plaintiff  in  error,  had  not  been  entirely  executed  by  a 
payment  to  Boyd,  before  the  defendant  demanded  Its  re- 
turn to  him,  and  IC  may  never  be  consummated.  If  the 
plidntlff  was  to  refuse,  Boyd  could  never  coerce  him: 
the  act  cited  will  always  operate  as  a  veto  against  a 
Judgment  in  his  favor.  But  the  same  obstacle  to  a  re- 
covery does  not  Intbrpose  Itself  against  the  defendant— 
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.  be  has  parted  with  his  money  upon  an  agreement  invalid 
In  point  of  law,  and  placed  it  in  the  hands'of  one  wJio  is 
no  party  to  that  agreement,  and  claims  no  interest,  as 
derived  under  it.  Upon  what  acknowledged  principle 
can  he  assert  a  right  to  retain  it?— not  as  the  agent  of 
Boyd,  for  he,  it  has  been  shown,  never  was  in  possession 
of  it,  and  could  not,  of  course,  deposit  it  in.  the  keeping  of 
any  one.  The  agreement  to  wager  between  the  defend- 
ant and  Boyd,  could  not  make  the  plaintiff  the  agent  of 
the  latter,  for  the  law  does  not  recognise  an  agent  who 
is  not  amenable  to  his  principal ;  and  we  have  already 
said,  that  it  will  not  lend  its  authority  to  Boyd  against 
the  plaintiff. 

It  is  no  answer  for  the  plaintiff  to  say  to  the  defend- 
ant,  that  in  depositing  with  him  the  money  he  now 
seeks  to  recover,  he  offended  against  the  policy  of  the 
law.  The  maxam,  in  pari  delicto  potior  est  cotiditio  passi'^ 
deniis,  Will  not  avail  one  who  was  himself  no  party  to 
the  transaction  in  which  the  fault  is  alleged.  If  Boyd 
had  received  the  stake,  and  the  defendant  were  seeking 
a  recovery  of  him^  he  might  successfully  resist  the  de- 
mand, by  calling  to  his  aid  the  influence  of  that  maxim. 
But  the  defendant  has  parted  with  his  money,  without 
the  inducement  of  a  consideration,  either  good  or  V)Bilua- 
ble,  and  upon  an  agreement  void  by  the  law  :  the  plain- 
tiff retains  it,  without  any  claim,  either  in  his  own  right, 
or  on  account  of  another ;  according  to  well  settled  prin- 
ciples, he  is  bound  ex  ceqtio  et  bono,  to  refund  it  to  him 
who  once  had  possession,  and  has  never,  by  any  legal  act, 
parted  with  the  right. 

The  precise  question  arising  in  this  case,  was  largely 
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discussed  in  Vischer  vs.  Yates,  (11  Johns.  R.  23,)  before 
the  Supreme  Court  of  New  York ;  and  Mr.  Chief  Justice 
Kent  collates  and  reviews,  with  his  accustomed  force  and 
dearuess,  the  English  and  American  cases  on  the  subject. 
His  conclusion  is,  that  the  action  is  founded  on  the  dis- 
affirmance  of  the  imlawful  contract,  and  on  the  ground 
that  it  is  void,  and  that  the  money  ought  not  to  pass  to 
the  winner.  After  the  event  has  happened,  and  the  mo- 
ney paid  to  the  winner,  it  is  then  too  late  for  the  loser 
to  reclaim  the  money  from  him,  for  then  the  maxim,  in 
pari  delicto,  &c.  applies ;  but  before  the.  event  has  hap- 
pened, either  party  may  repent,  and  re-call  the  deposit- 
money,  even  out  of  the  hands  of  his  opponent ;  and  If 
the  money  is  still  with  the  stalceholder,  the  happening 
of  the  event  is  immaterial,  and  either  party  may  at  any 
time  arrest  it,  for  it  is  still  in  transitu.  The  decision  of 
the  Supreme  court,  it  is  true,  was  overruled  by  the  Court 
of  Errors,  by  a  vote  of  fifteen  Senators  against  six ; — nei- 
ther of  the  Judges  of  the  Supreme  court,  nor  the  Chancel- 
Iw,  appear  to  have  been  present.  Mr,  Senator  JSandfordf 
alone,  delivered  an  opinion,  which,  though  a  fine  speci- 
men of  metaphysical  reasoning,  falls  far  short  of  over- 
turning the  very  perspicuous  and  forcible  legal  argument 
of  the  learned  Chief  Justice. 

We  have  not  thought  it  necessary  to  consider  more 
particularly,  the  correctness  of  the  judgment  on  the  de- 
murrer to  the  declaration,  inasmuch  as  the  view  we  have 
taken  of  the  charge  to  the  jury,  covers  every  assignment 
of  error,  and  is  decisive  of  the  case. 

The  judgment  must  be  aflftrmed. 
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WHARTON  VS,    fIiaNKS. 

1.  The  statute  which  requires  ati  endoisetnent  of  the  cause  of 
action  oa  a  writ,  iatroduces  no  new  ntle  of  pleading ;  nor  does 
it  confine  ^the  discretionary  powers  of  the  court  in  relation  to 
pleading — it  merely  dispenses  with  the  service  of  a  copy<rf 
the  declaration,  which  was  previously  requirol. 

5.  After  plea  to  a  declaration,  it  will  be  presumed  that  the  leave 
of  the  court  was  obtained  to  amend  the  endorsement  on  the 
writ,  conformably  to  the  justice  of  the  case — and  to  the  decla* 
ration. 

3^  The  Circuit  courts  exercise  a  just  discretion  in  reliction  to  the 
whole  subject  matter  of  pleading,  which  will  not  be  reviewed. 

4.  A  count,  which  allefi[es  that  money  has  been  laid  out  for  ano- 
ther, without  charging  directly  that  it  was  at  the  instance  of 
defendant — is  bad  on  demurrer. 

6,  Where  a  judgment  on  demurrer  is  reversed,  and  the  cause  re- 
manded— a  respahdetzs  (mster  will  be  awarded. 

Error  to  the  Circuit  court  of  Jefferson. 

Debt  on  Judgment— tried  by  Chapman^  J. 

In  this  case,  the  endorsement  on  the  writ  stated  tt>e 
cause  of  action,  to  be  a  Judgment  for  one  hundred  and 
fifty  dollars  and  sixty-five  cents,  recovered  on  a  day  mea- 
tioned  by  plaintiff,  of  defendant,  in  South  Carolina.  The 
declaration  contained  two  counts.  The  first  was  in  the 
usual  form  of  declarations  In  debt  on  foreign  Judgmeiat, 
and  stated  the  amount  of  the  Judgment  to  be  one  hua* 
dred  and  fifty-five  dollars  and  sixty-eight  cents.  Them- 
cond  count  alleged  that  defendant  was  Indebted  to  plain* 
tiff  in  a  ftirther  sum  mentioned— for  so  much  money  laid 
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ant  and  expended  by  plaiatiff,  for  the  use  and  benefit  of 
defendant^  and  <<  at  hii  implied  instance/'  ^c» 

To  the  first  count  of  the  declaration,  defendant  craved 
oyer  of  the  endor^tnent  of  the  cause  of  action  on  the 
writ,  and  plead  the  variance  between  the  said  endorse- 
ment  and  the  declaration,  in  abatement ;  and  demurred 
to  the  second  count. 

To  the  plea  of  defendant,  plaintiff  demurred,  and  JoiQ« 
ed  in  the  demurrer  to  the  second  "count* 

Defendant  also  joined  in  the  demurrer  of  plaintiff  to 
the  plea. 

'  Upon  this  state  of  the  pleadings,  it  was  considered  by 
the  court,  that  plaintiff's  demurrer  to  defendant's  plea  la 
abatement  be  overruled;  and  that  defendant's  demurrer. 
to  the  secouil  count  of  plaintiff's  declaration  be  sustained 
— and  the  plaintiff  not  asking  leave  to  reply  3  Judgment 
was  entered  up  for  defendant. 

The  plaintiff  now  assigned  the  judgment  of  the  courti 
on  the  two  several  demurrers  as  erroneous. 

BaploTy  for  plaintiff  in  error* 
Peekf  contra. 

GOLDTHWAITE,  J.— The  plea  in  abatement  denies 
in  effect,  the  legal  sufficiency  of  the  first  count  of  the  de* 
daration,  to  charge  the  defendant,  because  it  does  nol 
precisely  correspond  with  the  endorsement  on  the  writ 
By.  pleading  this  matter  in  avoidance  of  the  action,  ae 
institiHed,  the  defendant  insists,  that  he  has  the  right  to 
compel  the  plaintiff  to  declare  against  him  for  a  cause  of 
action  previously,  and  specifically  described.  It  is  obvL* 
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0118,  that  if  this  plea  is  allowed,  it  will  be  idle  to  talk  of 
the  discretionary  power  of  the  courts  to  allow  amend- 
ments of  the  declaration,  as  without  the  consent  of  the 
defendant,  they  can  never  go  beyond  the  endorsement 
of  the  writ,  or  permit  a  mere  mistake  to  be  corrected. 

The  statute  which  requires  the  endorsement  on  the 
writ,  was  not  intended  to  introduce  any  new  rule  in  re- 
latlon  to  the  manner  of  pleading,  or  to  confine  the  discre- 
tionary powers  of  the  courts  in  relation  to  them.  It 
merely  dispenses  with  the  service  of  a  copy  of  the  decla- 
ration with  the  writ,  which  previously  to  its  enactment 
was  required— (Aik.  Dig.  278.)  If  we  consider  the  en- 
dorsement as  subject  to  the  same  rules  whicli  prevailed 
before,  with  regard  to.  declarations,  we  give  complete  ef- 
fect to  this  statute,  and  do  no  violence  to  any  rule  of  con- 
straction.  It  cannot  be  supposed,  that  it  was  the  inten- 
tion of  the  general  assembly,  when  it  dispensed  witll  the 
aenrice  of  the  declaration,  to  introduce  a  rule  which 
would  be,  if  as  contended  for  .by  the  defendant  below, 
Infinitely  more  harsh  and  oppressive. 

No  one  can  doubt  the  power  of  the  courts  previous  to 
this  statute,  to  permit  an  amendment  conformable  to  the 
justice  of  the  case :  if  a  mistake  similar  to  the  one  com- 
mitted in  the  endorsement  on  the  writ,  had  been  made 
in  a  declaration,  its  correction  would  have  been  a  matter 
of  course. 

As  the  defendant  has  pleaded  to  this  declaration,  we 
would  presume,  if  it  was  necessary,  that  the  leave  of  the 
court  had  first  been  obtained. 

The  case  of  Johnson  vs.  Perry,  (4  Stew.  &  Porter,  49,) 
which  determines  that  the  omission  of  an  endorsement 


THE  SUPllEME  COURT  OF  ALABAMA.  ^36 


Wharton 'i5«.  Franks. 


on  a  writ,  is  fatal,  when  properly  plesided  in  abatement 
— does  not  touch  this  question.  The  omission  of  a  de- 
claration would  be  fatal,  yet  no  one  questions  the  power 
of  the  courts  to  authorise  an  aaiendiiient.  In  relation  to 
the  whole  subject  matter  of  pleadings,  the  Circuit  courts 
.  must  necessarily  exercise  a  just  dispretion  ;  if  the  decla- 
ration does  not  substantially  correspond  with  the  pro* 
cess,  they  can  set  it  aside  on  motion,  or  if  for  any  cause  it 
becomes  necessary  to  amend  or  substitute  other  counts^ 
they  are  invested  with  the  authority  so  to  do,  and  the 
exercise  of  their  discretion  will  not  be  reviewed. 

It  is  impossible  to  conceive  that  ttie  courts  will  coua* 
tenance  amendments  oppressive  in  their  consequences,  or 
refuse  those  which  are  necessary  to  advance  the  Justice 
of  a  cause. 

The  plea  in  abatement  canifot  be  sustained,  and  tht 
Judgment  on  demurrer  should  have  been  in  favor  of  the 
plaintiff  below.  . 

The  second  count  in  the  declaration  is  bad,  and  the 
demurrer  to  it  very  properly  sustained.  The  objectlott 
to  it  is,  that  it  is  an  attempt  to  innovate  on  settlecl  and 
well  established  forms.  It  is  true,  that  money  may  be 
laid  out  for  another,  which  the  law  will  imply  to  have 
been  laid  out  at  his  instance,  but  we  know  of  no  casein 
which  a  declaration  has  ever  been  allowed,  without 
charging  the  legal  implication  in  direct  terms.  What 
the  circumstances  are,  from  which  the  legal  implication 
arises,  should  be  stated,  and  the  court  can  then  determine 
if  they  are  sufficient  in  law ;  but  here  the  plaintiff  un- 
dertakes to  charge  the  defendant,  without  a  statement 
or  allegation  of  facts  from  which  a  legal  implication  can 
arise. 


BEP0RT8  OF  CASES  IN 


Jones  et  ai,  t»9.  Sims  &  Scott, 


l4et  the  Judgment  be  reversed,  and  Judgment  of  respm^ 
deaa  ouster  here  entered,  and  the  cause  remanded  for  fur- 
ther proceedings. . 


JONES  et  al.  vs.  sims  jt  scott. 

1.  The  shipper  of  cotton,  cannot  recover  ior  its  loss,  of  all  the 
owners  of  a  boat  carrying  goods,  ice,  for  hire,  where  he  makes 
a  special  contract  with  some  of  the  joint  owners,  (without  the 
knowledge  of  the  others,)  by  which  the  freight,  is  to  go  in  ex* 
tin^uishment  of  a  demand  of  a  shipper,  against  the  owners, 
wim  whom  the  contract  was  made. 

Error  to  the  Circuit  cOurt  of  Tuscaloosa  county. 

Case  against  a  common  carrier,  for  negligence— tried 
before  Chapman,  J, 

The  defendants  in  error  brought  an  action  on  the  cafle, 
against  the  plaintiffs,  in  the  Circuit  court  of  Tuscaloosai 
to  recover  of  them  the  value  of  one  hundred  bags  of  cot- 
ion.  The  plaintiffs  in  error  are  charged  in  the  usual 
form  as  common  carriers,  with  having  received  on  board 
the  ateam-boat  Warrior,  (of  which  they  were  Joint  pro- 
prietors, &c.)  one  hundred  bags  of  cotton,  at  the  port  (tf 
Tuscaloosa,  to  be  carried  thence  to  the  city  of  Mobile :  all 

m 

of  which,  by  reason  of  the  carelessness,  negligencei  &c^ 
of  the  plaintiffs,  was  not  delivered,  but  wholly  lost,  &e» 
The  case  was  tried  on  the  general  issue.  At  the  trl«l| 
the  presiding  Judge  sealed  a  bill  of  exceptions,  from 
wbldi  it  appears  that  the  defendants,  previous  to  tha 
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ditpment  of  their  cotton,  were  owners  of  an  Interest  of 
one  half  in  the  Warrior— that  Hammond,  one  of  the  plain- 
tlthj  during  the  time  of  the  defendants'  part- ownership, 
was  master,  and  Donaldson,  (who  had  died  previous  to 
the  commencement  of  the  action,)  was  clerk  on  the  boat. 

It  appeared  farther,  that  on  the  ninth  of  September, 
eighteen  hundred  and  twenty<eight,  the  defendants  sold 
to  Messrs.  Hammond  and  Donaldson,  their  interest  in  the 
Warrior,  and  both  sellers  and  purchasers  entered  into  an 
obligation  each  to  the  others,  in  the  penal  sum  ef  seven 
thousand  dollars,  conditioned  as  follows : 

'' The  condition  of  the  above  obligation  is  such,  that 
the  said  parties  of  the  second  part,  have  purchased  of  the 
said  parties  of  tlie  first  part,  one  half  of  the  steam-boat 
called  the  Warrior,  (and  which  is  now  lying  on  the  Black 
Warrior  river,)  with  all  the  tackling,  rigging,  and  furni- 
ture, ^c,  for  the  sum  of  three  thousand  five  hundred  dol- 
lars, to  be  be  paid  in  freight,  as'follows :  That  the  party 
of  the  first  part  shall  have  the  right  of  shipping  at  each 
down  passage  of  said  boat,  two  hundred  bales,  or  less,  of 
cotton,  at  the  lowest  cash  price,  by  giving  the  said  par- 
ties, or  the  agent  of  said  boat,  notice,  on  the  day  of  arri- 
val of  said  boat,  the  number  of  bales  they  intend  ship- 
ping; and  that  all  over  two  hundred  bales,  are  to  be 
paid  for  by  the  parties  of  the  first  part,  in  cash,  to  the 
|»arties  of  the  second. 

"And  it  is  further  agreed  and  understood  by  both  par- 
ties, that  the  parties  of  the  first  part  shall  further  have  the 
right  of  shipping  as  much  up-freight  as  they  may  furnish 
on  board  said  boat,  on  the  same  conditions  as  expressed 
above :  each  shipment  up  or  down  is  to  be  charged  to  the 


238  RKPOUTS  OP  CASES  IN 


Jones  et  al.  vs.  Sims  <&  Scott. 


party  of  the  first  part,  as  payment  in  part  of  said  note  of 
three  thousand  five  hundred  dollars.  It  is  also  agreed 
and  understood  by  each  party^  that  if  tlie  said  parties  of 
the  second  part  refuse  to  receive  freight  as  above  express* 
ed,  from  the  party  of  the  first  part,  upon  application,  or 
for  so  much  as  they  are  entitled  to;  by  giving  the  notice 
above  mentioned,  then  the  party  of  the  first  part  slmdl 
have  the  right  of  charging  interest  on  so  much  as  would 
amount  to  the  freight  they  were  entitled,  until  the  parties 
of  the  second  part  comply  with  their  engagement."  Tiiis 
Is  so  much  of  the  contract  of  the  parties,  as  a  proper  un- 
derstanding of  the  case  requires  to  be  recited. 

Bearing  even  date  with  the  contract,  a  promissory  note 
was  made  by  Messrs.  Hammond  and  Donaldson,  in  these 
words : 
« 11^3500  00. 

"  From  the  first  day  of  December  next,  until  the  first 
day  of  June  following,  we  promise  to  pay  Sims  &  Scott^ 
or  bearer,  thirty-five  hundred  dollars,  to  be  discharged 
in  freight  during  the  ensuing  winter  and  spring,  at  the 
lowest  cash  prices,  value  received— This  9th  day  of  Sep* 
tember,  1828. 

"  John  W.  Donaldson^ 
"  liARKiN  Hammond." 

And  it  is  to  this  note  that  the  contract  refers. 

^rhe  shipment  of  the  cotton  was  proved,  as  alleged  ill 

tlie  declaration,  and  also  that  it  was  lost — all  of  whieh 

occurred  on  the  first  or  second  trip  from  Tuscaloosa  to 

Mobile,  after  the  sale  of  the  defendants'  interest  in  tlie 

Warrior, 

Whereupon  the  counsel  for  the  plaintiflfs  in  error, 
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moved  the  court  to  instruct  the  Jury,  that  if  tliey  beliered 
fpQm  the  evidence,  that  the  cotton  was  shipped  under  the 
agreement  between  Messrs.  Hammond '  and  Donaldsoa 
4liid  the  defendants  in  error,  that  the  freight  should  go 
towards  the  payment  of  the  debt  incurred  by  the  former, 
in  the  purchase  of  the  defendants'  interest  in  the  boat, 
— that  then  Jones  ^  Horner  (who  were  sued  as  joint 
owners  and  co-partners  with  Hammond,  in  running  the 
Warrior  for  freight,)  were  not  responsible  for  the  loss  of 
the  cotton ;  which  instruction  was  refused  by  the  court, 
and  the  plaintiffs  in  error  excepted,  <fec. ;  and  a  verdict 
being  found  against  them,  and  judgment  thereupon  ren- 
dered,  they  prosecuted  their  writ  of  error  to  this  court. 

Peck,  for  plaintiffs  in  error. 
ParieTi  contra. 

Peekj  for  plaintiffs  in  error. — The  plaintiffs  below 
were  consignors,  and  gave  in  evidence,  a  bill  of  lading^ 
tmt  no  other  evidence  of  title.  We  insisted  below  that 
the  actiop  should  have  been  brought  by  the  consignee — 
(1  Peters'  Rep.  386,  495 ;  1  Chitty  on  PI.  3,  6,  7;  5  Pe- 
tersdorff,  167;  Jones  on  Bailments,  107,  H.  4*  I. ;  Griffeth 
vs.  Inglesden,  6  Serg.  <fc  Rawle,  429 ;  Sargent  vs.  Morria, 
5 Bng.  Com.  Law Kep. 283) 

The  court  chargecl,  that  joint  ownership  in  the  vessel 
made  plaintiffs  partners  per  se^  without  any  other  evi- 
dence of  partnership.  Plaintiffs  here  insist  that  this 
charge  was  erroneous,  and  that  they  were  not  liable  as 
oo-partners  in  this  action— (14  J.  R.  318 ;  Gow.  5,  270; 
nx  R.  535;  3  Kent's  Com.  151,  154,  155;  15  Mass. 
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»40 


REVOKTS  OF  CASES  IN 


Jone$  et  aU  vsi  Sims  &  ScoXU 


370;  I  J.  R.  112;  6  Pickering,  335;  3  Kent,  16, 17;  4 
J.  a  IL62»5  12  Mass.  R  54;  20  J.  R  611;  2  Veaeydfc^ 
Beam,  242.)  The  case  of  Dodington  vs.  Hcdlet,  doea  not. 
mtUtate  with  the  doctriQe  as  applicable  to  this  case,  bo^  • 
oa;Q8e  It  recognises  a  distinction  between  an  original  part 
owner,  and  hia  representative)  and  a  purchaser  for  valu- 
able-consideration—(I  Vesey,  sr.  496.)  Spencer^  C.  J,  ia 
the  case  of  Mucnford  vs.  Nichol,  (20  J.  tL  633,)  says,  that 
ship  owners  may,  by  agreement,  become  Joint  teaaata 
or  co-pajrtners  in  ships.  There  is  no  evidence  sufllcieDt 
to  shew  that  in  this  case  Jones  &  Horner  were  part  own- 
ers at  the  time  of  the  loss. 

There  was  a  special  agreement  between,  defendants 
In  error  with  Hammond  and  Donaldson,  •  by  which  de*-  - 
(^ndants  sold  to  H.  and  D.  one  half  of  the  boat,  which 
they  owned  before  that  time— by  which  agreement  they 
were  to  be  paid  in  freight.  We  insist  that  inasmuch  as 
this  was  a  contract  made  by  Sims  &  Scott  with  H.  and 
t>.  who  were  master  and  clerk  oa.the  boat^  without  tiie 
knowledge  of  Jones  &  Horner,  and  not.  within  the  ac<qpe» 
of  the  authority  of  the  master,  it  must  be  considered-  the 
contract  of  the  master  only,  not  binding  on  the  owner% 
and  that  H:  and  D.  only  are  liable,  the  cotton  being  Bbijgh 
pad  under  the  agreement.  To  bind  the  owners^  ttie 
master  must  contract  within  the  scopaof  h>8  authority —  . 
(15  Mass.  372,  373 ;  1  J.  R.  318;  Gow.  5,  270;  17  J..R. 
536;  .1  J.  R.  112,  114;  Abbot  on  Sh.  98i  1  Taupt  391; 
19  J.  R-  235;  11  Mass.  99;  2  Camp.  529;  4  PickeriBft 
456 ;  2  Wash.  Cr..  Co.  R.  297,  19 ;  3  ibid.  495, 501,  503.) 

There  was  a  verdict  for  John  J.ohes,  one  of  the,  p«M^ 
ties,  charged  oh-  a  joint  contract,  aqd  Judgment  shouki 
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bave  been  for  defendants  below— (Abbot  on  Sb.  82,  83 ; 
2  J.  IL  212;  IIJ.  K  113;  Jones  vs.  Williams,  2  Wash, 
a  C.  IL  482.) 

Judgment  should  have  been  final  for  defendants  below 
on  demurrer ; — ^because  there  was  a  misjoinder  of  liabll' 
itieSy  in  charging  defendants  below  as  Joint-owners,  and 
as  co-partners : — and  because ,  some  of  the  counts  were 
in  asBumpiAt,  and  others  in  case,  a  mis-Joinder  which 
was  not  amendable— (1  Chitty's  PL  548 ;  Gould  on  PL 
Gh.  4,  98|  219.) 

ParteTf  for  defendants  in  error.— The  only  questions 
which  can  arise,  are  upon  the  charges  asked  and  refused 
by  the  court  below.     These  are— 

1.  If  the  Jury  believed  from  the  evidence,  the  particular 
eotton  was  shipped  under  the  agreement,  plaintiffs  In 
error  were  not  liable  for  the  loss. 

2.  If  the  Jury  should  believe  from  the  evidence^  that  the 
oMton  was  shipped  under  the  agreement,  and  that  the 
freight  went  toward  payment  of  Hammond  and  Donald- 
son's debt,  plaintiffs  in  error  were  not  responsible. 

Both  these  requests  to  charge,  embrace  the  same  prin- 

dpie. 

First — I  need  not  cite  authorities  to  sustain  the  pro* 
position,  that  there  must  be  evidence  set  out  in  the  bill 
of  exceptions,  to  sustain  an  objection  to  the  charge  of, 
or  refusal  of  a  court,  to  charge.  If  this  be  not  done,  the 
diarge  asked  will  be  considered  abstract. 

A  charge  asked  must  be  pertinent  to  the  issue— the  re* 
cord  must  show  its  pertinency,  and  in  the  case  of  evi- 
dence, the  record  must  disclose  that  the  proof  was  made. 
9P  31 
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This  being  the  principle,  I  then  contend,  that  no  part 
of  the  bill  of  exceptions  in  this  case  discloses,  that  proof 
was  made,  that  the  cotton  charged  to  have  been  lost,  was 
ithipped  tinder  the  agreement  between  Sims  &  Scott,  and 
RammOnd  &  Donaldson. 

The  agreement  itself  is  no  testimony  to  this  point,  be- 
cause for  aught  that  appears  to  the  court,  the  amount 
Which  was  stipulated  to  be  shipped,  had  been  exhausted. 
The  court  cannot  say,  therefore,  what  part  of  the  agree- 
tnent  had  or  had  not  been  performed.  If  the  party,  then, 
had  desired  to  raise  this  question,  he  should  have  made 
hid  proof,  that  the  freight  of  tliis  cotton,  went  by  the 
agreement  of  the  parties,  to  discharge  the  debt,  or  that 
the  cotton  was  expressly  shipped  under  the  agreement 
set  out— and  this  evidence  should  have  been  set  out  in 
the  record,  so  that  the  court  may  have  known  whether 
relevant  to  the  issue,  or  sufficient  to  authorise  the  charge 
prayed. 

Again— The  presumption,  if  any  could  arise,  that  the 
Areight  was  to  go  toward  the  debt  of  Hammond  and 
Donaldson  is  negatived,  by  the  testimony  of  McLosky, 
who,  when  asked  a  question,  evidently  intended  to  cre- 
ate this  supposition ;  and  who  denied  having  received 
the  instructions  that  he  need  not  pay  freight,  as  arrange- 
ments were  made  at  home,  to  pay  it. 

Again— If  the  court  could  legally  draw  an  inference 
favorable  to  the  supposition,  that  this  particular  cotton 
was  shipped  under  the  contract  of  sale,  such  inference 
would  be  met  and  strongly  rebutted  by  the  tenor  of  the 
bill  of  lading,  which  stipulates  tliat  the  freight  tvas  to  he 
paid  in  Mobile,  hy  McLosky  ^Hoffan^  the  consignees. 
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a^»  In  the  case  of  Sims  &  Scott  and  Jones,  decided  in  6 
Porter,  one  of  the  exceptions  relied  on,  was  designed  to 
raise  the  question,  whether  the  plaintiffs  in  error  could 
be  charged,  inasmuch  as  the  vendees,  H.  and  D.,  had 
agreed  to  pay  for  the  share  they  purchased  in  freight 
This  question  was  raised  upon  the  refusal  to  make  a 
charge  identical  with  that  refused  here. 

The  court  say,  "  The  question  is  not  presented  by  the 
evidence  recited  in  the  bill  of  exceptions."  "  The  bill  of 
lading  is  prima  fade  evidence  of  what  it  contains."  "  It 
requires  the  freight  to  be  paid  by  him,"  (the  consignee.) 
"TAe  question  is  abstract  from  the  proof  ^^ — (6  Porter,  164.) 

There  is  not,  then,  upon  this  point,  a  tittle  more  in  the 
last  bill  of  exceptions,  than  in  the  first— In  fact,  there  is 
more  in  the  bill  of  exceptions  in  the  case  in  6  Porter^ 
from  which  an  inference  may  be  drawn  that  this  cotton 
was  shipped  under  the  agreement,  because  it  was'  in 
proof  there  that  Hammond  and  Donaldson  were  insol- 
vent, and  Sims  &  Scott  wealthy— none  of  which  proof 
exists  in  the  present  bill  of  exceptions. 

So  far,  ttien,  as  the  bill  of  exceptions  shews,  the  court 
was  requested  to  malce  a  charge  on  a  particular  point  of 
law,  in  reference  to  a  legal  liability,  when  no  proof  had 
been  submitted  to  the  Jury,  that  such  was  the  state  of 
the  case. 

It  is  true,  the  plaintiffs  proved  that  the  cotton  was 
theirs— but  this  amounts  to  no  proof,  of  how  the  freight 
was  to  be  paid. 

It  is  true,  plaintiffs  sold  to  Hammond  and  Donaldson, 
and  under  an  agreement,  were  to  receive  pay,  in  freight 
T^-but  this  embraces  no  proof,  of  how  much  had  or  had  not 
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been  paid — or  whether  this  particular  cotton  was  shipped 
under  the  agreement. 

Second— I  can  conceive  of  no  ground  upon  which  to 
charge  upon  Sims  io  Scott,  a  fraud  upon  Jones  and  the 
other  owners — 

1.  Because  Sims  &  Scott,  as  has  been  decided  in  this 
court,  had  a  right  to  sell  their  interest,  without  consulting 
the  other  joint  owners — (2  Stew.  &  Por.  170;  6  Porter, 
138.) 

If  this  sale  was  in  good  faith,  (and  there  is  nothing 
here  negativing  it,)  then  the  moment  Sims  &.  Scott's  in- 
terest passed  out  of  them,  they,  as  a  matter  of  coursei 
held  the  same  relation  to  the  boat,  as  the  rest  of  the  com- 
munity. This  relation,  was  one  authorising  the  ship* 
ment  of  produce  upon  her,  upon  the  usual  terms,  the  pay- 
ment of  freight— and  this  relation,  which  the  boat  bore 
to  Sims  &  Scott,  as  well  as  to  the  balance  of  the  world, 
was  one  consequent  upon  the  employment  of  the  boat-^6 
Porter,  164.) 

There  was,  then,  nothing  in  the  employment  of  the 
boat,  by  Sims  &  Scott,  which  would  place  them  in  a  dif- 
ferent attitude,  towards  the  owners  remaining  in  the 
concern,  than  that  in  which  strangers  stood.  The  ques- 
tion of  how  they  were  to  be  paid  for  the  interest  they 
bad  sold,  was  one  between  them,  and  Hammond  and 
Donaldson.  If  the  latter  undertoolc  to  pay  for  the  share 
they  purchased  in  freight,  to  an  amount  beyond  what 
they  were  entitled  to,  they  of  course  became  liable  to  the 
other  Joint  owners.  They  could  legally  enter  into  no 
stipulation  with  Sims  &  Scott,  by  which  Jones  and  the 
other  Joint  owners  could  be  deprived  of  their  share  in 
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every  bale  of  cotton  shipped  oq  the  boat.  To  the  amount 
of  this  share,  Jones  &  Horaer  had  a  lien  upon  the  cotton, 
and  no  part  of  the  agreement  between  Sims  ^  Scott,  and 
Hammond  and  Donaldson,  could  have  deprived  Jones,  as  one 
of  the  joint  owners,  from  seizing  the  cotton  and  retaining  it 
until  the  freight  was  pairf— (Whitalcer's  Law  of  Lien,  95, 
96.) 

The  position  assumed  by  the  counsel  for  the  plaintiffs 
in  error,  rests  upon  the  false  supposition,  ^Aa^ /Ae  liability 
is  consequent  upon  the  stipulations  which  existed  between 
Sims  4*  Scott  and  Hammond  and  Donaldson. 

Not  so — It  rests  upon  the  fact  of  the  employment  of  the 
hoot,  coupled  with  the  fact  of  her  negligent  management: 
and  upon  the  principle,  that  they  who  share  the  profit  of  suck 
employment,  must  bear  the  loss  of  negligent  management. 

If  there  was  no  fraud  in  the  sale,  then,  the  employment 
by  Sims  (c  Scott  of  the  agents  of  the  other  joint  owners, 
was  no  fraud  upon  them,  because  they  were  officers  of 
the  boat.  They  had  been  held  forth  to  the  world  as 
competent  to  manage  the  boat;  and  if  competent  in  re- 
spect to  the  world,  a  fortiori,  so  with  respect  to  Sims  6c 
Scott,  who  would  be  presumed  to  know  their  capacity : 
and  if  the  sale  did  any  thing,  it  gave  Hammond  and 
Donaldson  an  additional  inducement  to  manage  the  boat 
with  prudence— and  of  consequence,  thus  far,  protected, 
rather  than  injured,  the  rights  of  the  other  joint  owners. 

The  position  of  Sims  4*  Scott,  gave  them  no  advantage 
oiver  Jones  and  the  other  owners,  than  was  held  by 
strangers.  The  employment  of  the  boat  by  them,  was 
of  no  more  advantage  to  them,  than  it  would  have  been 
to  strangers ;  they  paid  the  same  freight— were  liable  to 
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the  same  dangers,  and  were  entitled  to  tiie  same  remedy 
for  losses.  The  sale  by  them  to  Hammond  and  Donald- 
son, whether  a  good  one  or  not,  left  Jones  and  the  other 
owners  in  statu  quo:  it  neither  infringed  upon  their  rights 
as  joint  owners,  or  tools:  from  them,  or  either  of  them, 
one  iota  of  the  interest  or  profit  which  was  accruing  to 
them  from  the  employAient  of  the  boat :  and  it  will  be 
recollected,  also,  that  Hammond  and  Donaldson,  as  offi- 
cers^ had  a  claim  upon  these  owners  for  their  wages — 
which  if  they  chose  to  receive  in  freight,  cannot  be  visited 
upon  the  defendants  in  error. 

This  Is  neither  the  case  of  an  agent  transcending  his 
authority,  or  of  a  shipment  made  in  violation  of  particu- 
lar stipulations  prescribed  by  the  master — which  Is  the 
case  in  the  authorities  cited  by  the  opposing  counsel. 

COLLIER,  C.  J.— The  only  question  arising  in  this 
case  is,  whether  the  shipper  of  cotton  can  recover  for  its 
loss,  of  all  the  owners  of  a  boat  carrying  goods,  &c.  for 
hire,  where  he  makes  a  special  contract  with  some  of 
the  joint  owners,  (without  the  kndwledge  of  the  others,) 
by  which  the  freight  is  to  go  in  extinguishment  of  a  de- 
mand of  the  shipper  against  the  owners,  with  whom  the 
contract  was  made. 

According  to  the  English  common  law,  the  business  of 
carrying  goods  for  hire  was  considered  a  public  employ- 
ment, and  the  carrier,  upon  compensation  being  made, 
was  obliged  to  carry  the  goods  of  all  persons,  offered  him 
la  the  regular  course  of  his  business :  and  was  only  re- 
lieved from  liability  for  a  loss,  by  showing  It  to  have  re- 
sulted either  from  the  act  of  God,  or  the  public  enemies — 
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(Coggs  VS.  Bernard,  21.d.  Raym.  R.  909,  918;  Rushforth 
VB,  Hadfield,  6  East's  R.  525 ;  2  Bla.  Com.  67.)  And  if 
he  refused  to  carry  goods,  having  the  convenience  to  do 
80,  he  would  have  been  liable  to  an  action,  unless  he  had 
reasonable  ground  for  the  refusal — (Jackson  vs.  Rogerd^ 
2  Shower's  R.  129 ;  1  Shower's  R.  104,  105 ;  1  Saund, 
R.  312,  n.  2 ;  Batson  vs.  Donovan,  4  B.  &  Aid.  R.  32,  per 
Holroyd,  J.;  Edwards  vs.  Sherrat,  1  East,  604.)  It  is  not 
necessary,  that  there  should  be  a  special  agreement  for 
hire,  to  entitle  the  carrier  to  recover  a  compensation,  or 
to  render  him  liable  in  the  event  of  a  loss,  for  in  the  ab- 
sence of  an  express  contract,  he  may  have  an  action  €f( 
assumpsit,  founded  on  a  quantum  meruit  for  the  recovery 
of  freight— (2  Shower's  R.  129 ;  Moore  vs.  Wilson,  1  T. 
R.  660 ;  5  B.  &  Aid.  R.  per  Abbott,  0.  J.  p.  353.) 

Thus  we  have  seen,  that  in  order  to  constitute  a  com- 
mon carrier  at  common  law,  and  to  impose  the  liabilities 
incident  to  that  character,  it  is  necessary  that  hire  should 
have  been  paid,  or  that  the  right  to  demand  it,  exists-^ 
(2  Kent's  Com.  464 ;  1  Sallt'a  R.  282.) 

If  a  man  undertake  to  carry  goods,  without  any  com- 
pensation for  his  trouble,  he  will  only  be  responsible  for 
a  loss,  happening  by  the  negligence  of  himself  or  his 
agents.  In  the  case  at  bar,  the  plaintiffs  in  error  are  not 
sought  to  be  charged  for  a  loss  happening  on  a  gratui- 
tous bailment— so  that  it  is  immaterial  what  may  have 
been  the  proof  as  to  the  manner  of  the  loss,  if  the  plain* 
tiffs  (Jones  &  Horner,)  were  excluded  by  the  contract  of 
the  defendants  with  Hammond  and  Donaldson,  from  re- 
ceiving compensation,  they  cannot  be  made  liable  as  car- 
riers. 
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The  case  of  Bignold  et  al.  vs.  Waterhouse  et  al.  (1  M. 
4*  Selw.  R.  255,)  is  not  altogether  unlike  the  present  la 
its  facts,  and  in  principle,  it  is  directly  in  point.  The 
plaintiffs  were  bankers,  residing  at  Norwich,  and  the  de> 
fendants  proprietors  of  the  mail  coach  from  Norwich  to 
London.  Early  in  the  year  eighteen  hundred  and  teOi 
a  person,  who  was  one  of  the  proprietors  of  another 
coach,  called  the  old  Norwich  coach,  intending  to  relin- 
quish a  part  of  his  interest  in  that  concern,  and  having 
promised  the  refusal  to  the  plaintiff,  T.  Bignold,  the  de> 
fendant,  Coldwell,  proposed  to  T.  Bignold,  that  if  he 
would  give  up  his  claim  to  that  promise,  his  own  family 
and  private  parcels,  should  go  free  by  the  mail  coach ;  to 
which  proposal  T.  Bignold,  after  some  time,  acceded. 
From  that  time,  parcels  were  sent  two  or  three  times  a 
Week,  free  of  expense,  until  at  length,  in  eighteen  hun- 
dred and  twelve,  a  parcel  was  sent  by  the  plaintiffs,  to  a 
house  in  London,  containing  bills  and  notes  to  a  large 
amount,  which  was  lost.  There  was  no  evidence  that 
any  of  the  proprietors  of  the  coach,  except  Coldwell,  had 
any  knowledge  of  the  agreement  made  between  him- 
self and  Bignold;  and  an  action  being  brought  against 
all  of  them^  to  recover  for  the  loss  of  the  package,  the 
plaintiffs  were  non-suited.  A  rule  nisi  having  been  ob- 
tained for  setting  it  aside,  and  arguerl,  Lord  Ellenbarough 
observed :  ''  It  appears  to  me,  in  this  case,  that  there  was 
aot  any  contract  with  the  defendants,  constituted  in  such 
a  manner  as  to  bind  more  than  one  of  them.  There 
was  indeed  a  contract,  and  a  fraudulent  one,  between 
T.  Bignold  and  Coldwell,  which  was  unknown  to  the 
other  defendants,  to  carry  the  family  and  private  parcels 
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of  Bignold,  free  of  carriage,  for  a  consideration  moving 
to  Cold  well  alone*"  Again— "It  (the  parcel)  was  deliv- 
ered to  the  defendants  for  the  purpose  of  carriage,  but 
Bot  for  a  reward  to  all  the  partners ;  but  for  a  reward 
which  was  to  be  Intercepted  by  one  only.  It  is  a  gene- 
ral rule,  indeed)  that  where  several  are  concerned  togeth- 
er in  partnership,  notice  to  one  is  equivalent  to  notice  to 
all ;  but  that  rule  presumes  that  the  transaction  is  tenia 
JUe.  Here,  however,  the  case  is  diflferent ;  the  agreemei  t 
Is  made  with  one  of  the  defendants  for  his  individual 
benefit  alone,  and  the  others  are  not  parties  concerned, 
not  being  made  privy  to  the  agree  uent.  It  was  incum- 
bent, therefore,  on  the  plaintilBfs,  to  shew  that  notice  was 
given  to  the  other  partners.  I  do  not  rely  on  the  argu- 
ment, that  this  was  a  bailment  for  the  conveyance  of  the 
parcel  without  reward,  and  therefore  the  bailee  respon- 
sible only  for  personal  negligence ;  but  the  ground  I  talce 
is  this,  that  there  was  no  contract  at  all  between  the 
plaintiffs  and  the  defendants."  And  with  Lord  ElUnbo- 
roughs  the  other  judges  of  the  King's  Bench  concurred, 
and  the  rule  nisi  was  discharged.  We  have  considered 
thus  at  length  the  case  in  Maule  ic  Selwyn,  because  it 
seems  to  us  so  decisive  of  the  one  at  bar.  In  that  case, 
the  contract  was  with  but  one  of  the  owners  of  the 
coach — here,  it  was  with  two  of  the  proprietors  only  of 
the  boat :  there,  the  reward  was  Intercepted  by  one  only 
— here,  Messrs.  Hammond  and  Donaldson,  if  the  shipment 
was  made  on  the  footing  of  their  agreement  with  the 
defendants,  alone  received  the  freight.  Here,  as  in  that 
case,  the  record  furnishes  no  intimation  that  Messrs.  Jones 
A,  Horner  had  a  knowledge  of  the  agreement  between 
9P  32 
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the  defendants  in  error  and  Hammond  and  Donaldfion, 
80  that  there  is  not  the  slightest  ground  to  infer  that  they 
gave  their  assent  to  the  arrangement,  by  agreeing  to  look 
to  Hammond  and  Donaldson  as  their  debtors  primarily,  fQ§ 
their  proportion  of  the  freight  with  which  the  defendants 
might  credit  Hammond  and  Donaldson. 

So,  in  King  ^  Mead  vs.  Lenox,  (19  Johns.  R.  235,)  au 
action  was  brought  against  the  owner  of  a  ship,  to  re- 
cover for  goods  lost  on  a  voyage  from  Calcutta  to  New 
York.  It  appearing  that  the  plaintiifs  contracted  with 
the  master  of  the  ship  himself^  with  the  knowledge  that 
he  received  their  goods  on  his  own  account,  and  not  in 
his  character  of  agent  for  the  owners ;  the  court  held 
that  the  contract  was  not  made  by  any  implied  authori- 
ty of  the  owners,  arising  out  of  the  usual  course  of  em- 
ployment, and  that  the  defendant  was  not  chargable 
withlthe  loss.  To  the  same  effect,  are  the  cases  of  Sat- 
terlee  vs.  Groat,  (1  Wend.  R.  272,)  and  Allen  vs.  Seawell, 
(2  Wend.  R.  327.)  And  in  Butler  vs.  Baring,  (2  Carring- 
ton  4*  Payne's  Rep.  613,)  Garrow,  B.  remarks,  that  "If 
persons  be  foolish  enough  to  send  parcels  by  a  wagoneri 
for  a  hire  to  be  paid  to  him,  which  is  never  intended  to 
find  its  way  into  the  pocket  of  the  owner  of  the  wagon, 
there  the  owner  is  not  liable,  in  case  the  parcel  is  lost," 
(To  the  same  point  are  the  cases  of  Walter  vs.  Brewer, 
11  Mass.  R.  99 ;  Reynolds  vs.  Tappan,  15  Mass.  R.  370; 
Thompson  vs.  Snow  et  al.  4  Greenl.  R.  264,  and  Riley 
V85  Home,  5Bing.  R.  217,  220,  221,  in  which  Best,  C.  J. 
delivered  a  very  learned  and  elaborate  opinion. 

We  do  not  pretend  to  say  that  the  owners  of  a  boat 
shall  always  receive  or  be  entitled  to  a  reward  for  the 
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carriage  of  goods,  in  order  to  render  them  liable  for  a 
loss.  If  there  was  an  agreement  between  the  master 
and  the  owners,  or  between  the  owners  themselves,  by 
^hich  the  master  in  the  one  case,  or  some  of  the  owners 
in  the  other,  were  to  receive  to  their  use  exclusively,  the 
freight  earned  in  whole  or  in  part  by  the  boat,  such  an 
agreement  would  not  exempt  all  the  owners  from  lia* 
bility;  unless  it  was  known  to  the  shipper  at  the  time 
his  shipment  was  made.  But  we  do  say,  that  to  charge 
the  owners  with  a  loss,  where  the  contract  was  made 
through  a  master,  the  contract  should  be  made  relative 
to  the  usual  employment  of  the  boat~(19  Johns.  R.  236 ; 
2  Wend.  R.  327.)  This  conclusion  clearly  results  from 
the  law  of  principal  and  agent;  and  that  where  there 
was  an  agreement  between  the  shipper,  and  some  of  the 
owners,  by  which  the  latter  were  alone  to  receive  the  freight^ 
the  owners,  not  benefitted  by  the  shipment,  are  not  lia- 
ble for  a  loss.  The  authorities  already  cited  are  full  to 
this  point— (See  further,  Taggard  and  others  vs.  Lorlng, 
16  Mass.  R.  336;  East  India  Co.  vs.  Pullen,  2  Strange's 

R.  690.) 

It  will  follow,  from  what  we  have  said,  that  if  the 
defendants  in  error  shipped  their  cotton  on  the  Warrior^ 
under  their  agreement  with  Hammond  and  Donaldson, 
that  Jones  &  Horner  are  not  liable  for  the  loss,  and  that 
the  Circuit  court  should  have  instructed  the  jury  as  asked. 

For  the  refusal  thus  to  instruct  them,  the  Judgment  is 
reversed  and  the  case  remanded. 
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MOODY  vs.  KEENER. 

1.  Where  a  judgment  is  reversed,  and  a  cause  remanded,  the 
court  below  has  plenary  control  over  every  question  not  ex- 
pressly adjudicated,  which  may  arise  in  the  cause. 

2.  A  clerical  error  in  the  proceeding  verdict  or  judgment,  may 
be  amended  on  motion,  and  this  as  well  after  error  brought  as 
before. 

3.  As  to  what  constitutes  sufficient  evidence  to  authorise  an 
amendment —  Quere. 

Error  to  the  Circuit  court  of  Tuscaloosa. 

Motion  to  amend  judgment,  heard  by  P.  Martin^  J. 

This  case  was  formerly  before  this  court,  and  was  re- 
versed and  remanded— (7  Porter,  — .)  A  motion  was 
then  made  in  the  court  below,  by  the  defendant  in  errori 
to  amend  the  entry  of  Judgment  in  the  cause,  nunc  pro 
tunc,  which  motion  was  sustained  by  the  court,  and  the 
verdict  of  the  Jiiry  amended,  and  a  Judgment  rendered 
thereon.  A  bill  of  exceptions  was  sealed,  which  dis- 
closes—That on  the  hearing  of  the  cause,  the  Judge's 
docket  for  March  term,  eighteen  hundred  and  thirty-se- 
ven, was  exhibited,  which,  opposite  to  the  stateaient  of 
this  case,  contained  the  following  memorandum,  to  wit: 
"Dem.  overruled,  Jury  1— verdict  for  pFff;"  and  also  the 
file  of  papers  of  the  cause  were  exhibited,  and  upon  the 
writ  was  a  writing  in  these  words,  to  wit :  "We,  the  Ju* 
ry,  find  for  the  plaintiff'  one  thousand  and  seventy-five 
dollars,  with  interest  and  costs  of  suit.''  There  was  no 
date  to  this  writing,  nor  was  it  signed  by  any  persoQ, 
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nor  was  there  any  evidence  at  what  time,  or  by  whom 
it  was  written.  There  was  no  other  evidence,  and  the 
court  rendered  judgment,  the  plaintiff  below  releasing 
tbe  interest.  To  the  sufficiency  of  this  evidence  to  au- 
thorise the  amendment,  the  defendant  below  excepted. 
The  assignments  of  error  are — 

1.  The  court  below  erred  in  sustaining  the  motion  of 
the  plaintiff  below  to  amend  the  entry  of  Judgment  nunc 
pro  tunc,  and  in  the  judgment  rendered  upon  said  motion. 

2.  The  court  erred,  as  set  forth  in  the  bill  of  excep- 
tions. 

Peck,  for  plaintiff  in  error. 
Porter,  contra. 

ORMOND,  J.— It  is  objected  by  the  counsel  for  the 
plaintiff  in  error,  that  the  effect  of  a  judgment  of  this 
court,  reversing  and  remanding  a  cause,  is  to  direct  a 
venire  de  novo  to  issue,  and  that  no  other  order  can  be  ta- 
ken in  the  cause.  When  a  judgment  is  reversed  by  this 
court,  and  the  cause  remanded  to  .the  court  below,  with- 
out particular  directions  how  to  proceed  in  the  cause,  the 
court  below  has  the  same  power  as  to  all  questions  aris- 
ing in  the  cause,  not  expressly  adjudicated  by  this  courts 
that  it  had  in  the  first  instance.  It  is  also  supposed,  that 
as  the  judgment  was  reversed  for  an  error  in  the  Judg- 
ment, arising  out  of  the  verdict,  that  therefore  the  court 
could  not  direct  an  amendment  of  the  verdict. 

To  understand  this  objection,  it  will  be  necessary  to 
consider  in  what  aspect  the  case  was  presented  in  this 
court.    The  action  was  on  the  case,  against  the  defend- 
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ant,  as  post  master,  for  negligence  in  the  management  of 
his  office,  by  which  the  plaintiff  lost  a  sum  of  money ;  to 
which  the 'defendant  pleaded  the  general  issue.  The 
Jury  found  a  verdict  for  the  defendant,  which  was  entered 
up  by  the  clerk,  "  that  the  defendant  did  undertake  and 
assume  upon  himself,  in  manner  and  form  as  the  plain- 
tiff against  him  hath  complained,  and  they  assess  the 
plaintiff's  damages,"  &c. ;  upon  which  finding,  a  Judg- 
ment was  rendered.  This  court  held  that  this  verdict 
was  not  responsive  to  the  issue  between  the  parties, 
which  was  not  whether  the  defendant  had  promised, 
4*c.  but  whether  he  was  guilty  of  the  misconduct  alleged 
in  the  declaration,  and  that  therefore  no  judgment  could 
be  entered  up  on  it. 

It  is  difficult  to  conceive  how  the  judgment  of  this 
court  could  interfere  with  the  action  of  the  court  below. 
It  determined  nothing  more  than  that  such  a  finding 
would  notsustain  the  judgment.  The  question,  whether 
the  court  below  had  power  to  amend  the  verdict  and 
Judgment,  is  not  so  much  as  hinted  at. 

The  power  which  is  inherent  in  all  courts  to  correct 
the  mistakes  of  their  officers,  is  too  clear  to  admit  of  con- 
troversy, and  this  power  extends  not  only  to  the  plead- 
ings in  the  cause,  but  also  to  the  verdict  and  judgment 
The  case  of  Eddows  vs.  Hopkins,  (1  Douglass,  375,)  is  a 
very  striking  case  to  establish  the  rule.  In  that  case,  a 
general  verdict  had  been  rendered  on  a  declaration,  con- 
taining good  and  bad  counts,  and  a  motion  was  made  to 
amend  the  verdict  from  the  judge's  notes.  The  court 
say,  "  It  is  impossible  to  believe  there  was  such  an  ab- 
surdity in  the  law,  as  that  a  mere  mistake  of  the  officer 
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should  be  without  a  remedy ;  and  that  neither  the  Judge 
or  jury  could  proceed  on  what  there  was  no  evidence  of 
before  them.  The  court  then  mentioned  a  case  where 
one  Gibbon  had  been  tried  and  convicted,  but  a  mistake 
being  discovered  in  the  verdict,  a  consultation  with  all 
the  judges  was  held,  when  the  mistake  was  corrected 
from  the  minutes  signed  by  the  Jury,  and  the  prisoner  ex- 
ecuted. Now  here,  there  is  this  distinction,  that  if  there 
was  only  evidence  at  the  trial  upon  such  of  the  counts  as 
were  good  and  consistent,  a  general  verdict  might  be  amen^ 
ded  from  the  notes  of  the  Judge,  and  entered  only  on  those 
counts;  but  that  if  there  be  any  evidence  which  applies 
to  the  other  bad  or  inconsistent  counts,  (as,  for  instance, 
in  an  action  for  words,  where  some  actionable  words 
are  laid,  and  some  not  actionable,  and  evidence  given  of 
both  sets  of  words,  and  a  general  verdict,)  there  the poatea 
cannot  be  amended,  because  it  would  be  impossible  for 
the  Judge  to  say  on  which  of  the  counts  the  Jury  had 
found  the  damages,  or  how  they  had  apportioned  them; 
that  in  such  a  case,  the  only  remedy  is  by  awarding  a 
venire  de  novo.  But  in  this  case,  the  rule  to  arrest  the 
judgment,  was  discharged,  and  the  order  made  absolute^' 
—(See  also  The  King  vs.  Keat,  1  Salk.  48 ;  Petrlc  vs. 
Hannay,  3  Term  Rep.  659 ;  Doe  ex  dem.  Church  vs.  Per- 
kins, 3  Term  Rep.  749 ;  Williams  vs.  Breedon,  1  Bo.  & 
Puller,  329;  Cromwell  vs.  Grumsden,  iLd.  Raym.,  335; 
Mayhoe  vs.  Archer,  1  Strange,  513 ;  Newcombevs.  Green, 
1  Wilson,  33 ; — so  it  has  also  been  held  in  this  court — 
1  Minor,  170,  395 ;  2  Stewart,  448 ;  and  in  the  case  of 
Goldthwaite  vs.  Wilkerson,  1  Stewart  &  Porter,  159,  the 
court  sustained  an  amendment  to  a  Judgment,  after  the 
lapse  t)f  several  years. 
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There  can  not,  indeed,  be  any  doubt  as  to  the  power 
of  the  court  to  amend  a  clerical  error  in  the  pleadings, 
verdict  or  Judgment ;  but  it  is  insisted  that  tbis  cannot 
be  allowed  after  error :  there  is  no  foundation  for  the 
objection.  That  the  postea  may  be  amended  after  join- 
der in  ern>r  by  the  judge's  notes,  (see  Petrie  vs.  Hannay, 
3  Term  Rep.  659;  Doe  ex  dem.  Church  vs.  Perlcins,  3 
Term  Rep.  749.), 

In  Blalcey  vs.  Birmingham,  (2  Strange,  1132,)  after 
error  brought,  the  court  amended  a  Judgnieiit,  wliich  ran 
that  the  plaintiff  should  "  recover,"  iusic  ad  of  "  do  recov- 
er," It  being  a  misprision  of  the  cleric. 

In  Moody  vs.  Stracey,  (4  Taunton,  5>?8,)  a  motion  was 
tnade  to  amend  the  declaration  by  inserting  the  letter 
**t"  la  the  defendant's  name,  pending  a  writ  of  error 
which  bad  been  brought  on  account  of  the  omission,  and 
allowed. 

It  is  unnecessary  to  multiply  cases,  which  might  be 
cited  to  an  almost  indefinite  amount,  to  show  the  exis- 
tence  of  the  rule.  The  cases  cited  by  the  defendant's 
counsel  merely  show  that  an  error  which  is  not  a  cleri- 
cal misprision  cannot  be  amended. 

What  evidence  will  authorise  the  court  to  make  the 
amendment,  is  a  much  more  difficult  question,  and  to  the 
examination  of  that  we  will  now  proceed. 

The  amendment  is  made,  in  most  cases,  from  other 
parts  of  the  record,  but  it  may  be  made  from  notes  taken 
by  the  judge  at  the  trial,  by.  notes  of  counsel,  or  even  by 
affidavit  of  what  took  place  at  the  trial,  and  it  has  even 
been  held,  by  the  memory  of  the  judge  who  tried  the 
cause— (Cro.  Charles,  338 ;  BuUer's  N.  P.  820.) 
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In  Mayhoe  vs*  Archer,  (1  Strange,  513,)  a  moUon  was 
made  for  leave  to  amend  a  special  verdict,  upon  the  affl^ 
davit  of  one  of  ttie  witnesst^s  at  tbe  trial.  Tbe  court  was 
of  opinion,  that  a  special  verdict  might  be  amended  by 
tiotes  taken  by  the  clerk  at  the  trial,  or  on  proof  of  the 
certainty  of  what  was  given  in  evidence.  So,  in  New* 
combe  vs.  Green,  (1  WilsoD,  33,)  a  particular  fact  found 
Improperly  by  the  jury  ^  was  amended  by  the  notes  of  the 
judge. 

In  an  action  brought  against  an  executor,  Judgment 
de  bonis  propriis  was  entered  by  mistalce ;  tbe  court  per- 
mitted  it  to  be  amended— (Short  vs.  Coffin,  5  BurrowSf 
2730.) 

In  debt  upon  a  mutuaiis,  the  Judgment  was  entelred 
up  as  of  a  date  bef  )r«  the  borrowing ;  the  court  directed 
it  to  be  amended -(Parsons  vs.  Gill,  1  SallC;  50,  and  2 
Ld.  Raymond,  895.) 

Thus,  authorities  are  sufficient  to  show,  that  a  Clerical 
error  is  amendrible,  and  the  evidence  upon  which  courts 
rely  in  directing  the  amendment  to  be  made.  . 

In  this  case,  the  court  directed  the  amendment  to  be 
made  on  tbe  evidence  afforded  by  tbe  notes  of  the  Judge, 
which  were  in  these  words :  "  Dem.  overruled,  Jury  1— 
verdict  for  the  plaintiff;"  and  also  on  a  writing  found  on 
one  of  tbe  papers  of  ihe  ( ause,  (the  writ,)  in  these  words: 
'•We,  the  Jury,  find  for  the  plaintiff  one  thousand  and 
seventy-five  dollars,  with  interest  and  costs  of  suit:" 
there  was  no  evidence  by  whom,  or  when  it  was  writ* 
ten,  and  no  other  evidence  was  offered  in  support  of  tbe 
motion. 

A  majority  of  the  court  think  this  evidence  insuffieieiit 
9P  33 
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to  authorise  the  amendment.  Had  there  been  any  proof 
that  the  writing  found  on  the  writ  was  the  yerdict  rea* 
dered  by  the  Jury,  it  would  have  been  sufficient :  this 
proof  could  be  made  by  any  one  of  the  Jury,  by  the  clerb^ 
or  by  any  other  person  who  knew  the  fact.  The  entry 
on  the  Judgre's  docket  is  not  considered  sufficient,  became 
the  question  to  be  solved  is  not  whether  the  Jury  render** 
ed  a  verdict,  but  what  were  the  terms  of  the  verdict. 
The  original  entry  made  by  the  clerk  shows,  that  iht 
Jury  rendered  a  verdict,  although  such  an  one  as  could 
not  sustain  the  judgment,  and  the  docket  of  the  judg^e 
does  not  show  any  thing  more  than  that  a  verdict  of 
some  kind  was  entered. 

My  own  opinion  is,  that  the  entry  on  the  docket  of 
the  Judge,  and  the  writing  on  the  writ,  were  sufficient 
to  authorise  the  amendment.  The  Judge's  minutes  show 
that  the  Jury  rendered  a  verdict  for  the  plaintiflF.  That 
must  have  been  a  verdict  on  the  issue  of  not  guilty,  for 
it  cannot  be  reasonably  inferred  that  the  court  would 
have  received  any  other  verdict  from  the  Jury,  than  one 
responsive  to  the  issue,  even  if  we  can  suppose  that  the 
parties  themselves  would  not  have  objected  to  it.  The 
memorandum  on  the  writ  is  still  more  conclusive.  It  is 
a  paper  in  the  custody  of  the  clerk ;  was  in  poscession 
of  the  Jury,  and  therefore,  I  think  in  the  absence  of  aU 
proof  calculated  to  discredit  it,  that  the  inference  cannot 
be  resisted,  that  it  was  made  by  the  Jury,  and  is  in  fast 
their  verdict;  which  the  clerk  afterwards  entered  im* 
properly  on  the  minutes.  It  is  true,  as  urged  by  tlie 
plaintiff's  counsel,  that  the  Jury  may  deliver  their  verdiet 
orally,  but  we  know  the  practice  to  be  different,  and  that 
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the  uniform  course  is  for  the  jury  to  write  their  verdict, 
and  generally  on  one  of  the  papers  belonging  to  the  file. 
I  acknowledge  the  force  of  the  reasoning  urged  by  the 
majority  of  the  court,  that  the  papers  and  records  in  the 
clerk's  offices  of  the  State  are  In  many  Instances  K^pt 
carelessly,  and  that  access  to  them  is  easily  obtained ; 
and  I  acknowledge,  also,  that  if  any  proof  had  been 
made,  calculated  to  throw  discredit  on  the  memorandum, 
— as  for  example,  if  there  had  been  a  former  trial  ih  the 
cause,  or  if  the  papers  had  been  out  of  the  possession  of 
the  clerk,  there  would  be  force  in  the  objection :  but  in 
the  absence  of  any  such  proof,  I  think  the  evLIence  af- 
forded by  the  memorandum  on  the  writ,  especially  when 
coupled  with  the  entry  of  the  judge,  entirely  sufficient 
to  warrant  the  amendment  made  by  the  court  below. 

The  opinion  of  the  majority  of  the  court  is,  that  the 
evidence  upon  which  the  court  below  amended  the  ver- 
dict, was  insufficient.  The  Judgment  is  therefore  re^* 
versed,  and  the  cause  remanded  for  further  proceedings 
\tk  conformity  with  this  opinion. 
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THE  STATE  VS.  DUNCAN. 

1.  Where  a  statute  introduces  a  new  offence,  and  prescribes  its 
constituents,  without  reference  to  any  thing  else, — an  indict- 
ment founded  upon  it  will  be  sufficient,  if  it  describe  the  of- 
fence in  the  terms  of  the  act. 

2.  The  words  «*  charged  with  a  capital  oflfence,"  in  the  statute, 
(Aik.  Dig.  124,  sec.  (iS,)  muot  be  understood  to  mean  a  charge 
made  in  legal  form. 

Error  to  the  Circuit  court  of  Pike  county. 

Indictment  for  concealing  a  slave,  charged  with  capi- 
tal Oflfence^tried  by  Crenshaw^  J. 

The  defendant  was  indicted  iu  the  Circuit  court  of 
Pike,  la  two  several  counts.  The  first  charged  him  with 
concealing  "Ned,  a  slave,  the  property  of  him  the  said 
Isaac  Duncan,  80  that  he  cannot  be  brought  to  condign 
punishment— the  said  Ned  beii  g  then  charged  with  a 
capital  crime,  to  wit,  with  the  crime  of  having  commit- 
ted an  assault  aad  battery  with  intent  to  kill,  ou  the 
person  of  Archibald  J.  More,  a  white  person,  contrary  to 
the  form  of  the  statute,"  &c. 

The  second  count  is  in  the  same  form,  save  only  it 
charges  the  carrying  away  of  ^^Nedy^'  &c.  instead  of  con- 
cealing him,  &c.  To  both  of  these  counts,  the  defendant 
pleaded  "  not  guilty,"  and  was  put  on  his  trial. 

There  being  no  proof  offered  to  show  that  legal  pro- 
ceedings had  been  inslitntrfl  acrninst  Ked,  for  the  capital 
crime  supposed  to  hjive  been  comiuitted  by  him,  the  de- 
fendant moved  the  court  to  charge  the  Jury,  that  a  mere 
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verbal  charge  of  Ned's  guilt,  though  he  were  so  in  fact, 
would  not  be  sufficient,  "  without  showing  that  proceed- 
ings of  a  legal  nature  had  been  instituted  ;"  which  charge 
the  court  refused  to  give,  but  charged  the  jury,  that  If 
they  believed  that  the  slave  was  guilty  of  a  capital  of- 
fence, and  that  defendant,  Icnowing  his  guilt,  did  run 
him  off,  or  conceal  him,  so  as  to  prevent  him  from  being 
brought  to  condign  punishment,  it  was  sufficient,  al- 
though no  proceedings  of  a  legal  nature  had  been  insti- 
tuted against  him. 

Whereupon  the  Jury  having  returned  a  verdict  of  guil- 
ty, the  defendant  moved  the  court  in  arrest  of  judgment: 

1.  Because  the  indictment  does  not  charge  an  indicta- 
ble offence ; 

2.  Because  the  indictment  does  not  set  out  that  any 
proceedings  of  a  legal  nature  were  instituted  against  the 
slave,  whom  the  defendant  is  charged  with  having  con- 
cealed. 

Which  motion  was  overruled  by  the  Circuit  court,  who 
thereupon  referred  to  this  court,  the  questions  of  law 
thereon  arising,  as  well  as  those  presented  by  the  charge 
given  to  the  jury. 

Attorney  Oenerali  for  the  State. 

COLLIER,  C.  J.— The  section  of  the  statute  on  whish 
this  indictment  is  founded,  is  as  follows : 

**  If  the  owner,  or  any  other  person  having  charge  or 
government  of  any  slave,  who  shall  be  charged  with  any 
capital  crime,  shall  conceal  or  carry  away  any  such 
dave,  soi  that  he  or  she  cannot  be  brought  to  condign 
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punishment,  every  owner  or  other  person  so  offendingy 
shall  forfeit  the  sum  of  five  iiundred  dollars." 

Where  a  statute  is  introduQiive  of  a  new  offence,  and 
prescribes  its  constituents  without  reference  to  any  thing 
else — in  an  indictment  founded  upon  it,  it  is  sufficient  to 
describe  the  offence  in  the  terms  of  the  act— (State  va. 
Brown,  4  Porter's  R.  410.)  In  the  case  before  ue,  the. 
statute  provides  for  the  punishment  of  the  concealing  <ft 
carrying  away  of  a  slave^  charged  with  any  capital  crime^ 
and  if  it  does  not  introduce  a  new  offence,  at  least  makea 
an  old  one  punishable  under  a  new  state  of  facts.  Per- 
haps, at  common  law,  it  was  indictable,  to  enable  one 
against  whom  legal  process  had  issued,  for  the  commis- 
sion of  some  crime,  to  elude  an  arrest;  on  the  grouod, 
that  the  party  thus  aiding  an  escape,  had  been  instru- 
mental in  opposing  the  due  course  of  law.  So,  to  give 
aid  and  comfort  to  one  who  has  actually  committed  a 
capital  crime,  subjects  an  individual  thus  acting,  to  pun^ 
iBhment  as  an  accessary,  after  the  fact.  But,  in  the  pre- 
sent instance,  the  act  does  not  propose  to  punish  the  of- 
fence of  "  obstructing  legal  process,"  as  known  to  the 
common  law :  it  is  necessary,  in  order  to  a  convictiOQi 
that  it  should  be  shown  not  only  that  the  action  of  the 
law  had  been  thwarted,  but  it  should  also  appear  that 
the  slave  concealed  or  carried  away,  could  not  be  brought , 
to  "  condign  punishment."  And  though  the  party  might 
be  guilty  of  the  offence  of  obstructing  process^  yet,  if  the 
sli^ve  were  to  return  and  be  tried,  or  be  in  legal  custody, 
no  indictment  could  be  maintained  upon  t'&e  statute. 

Nor  does  the  act,  cover  the  case  of  an  accessary,  after 
the  fact.     In  order  to  convict  one  charged  in  that  charae- 
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ter,  it  is  iadispensable  to  show  that  the  principal  has 
been  tried*  The  iDdictment,  then,  is  founded  upon  the 
statute)  and,  conforming  with  precision  to  its  terms,  is 
free  from  all  legal  exception. 

We  think  the  language  of  the  section  under  examihft* 
tiOD,  is  so  explicit,  especially  when  considered  in  conneo^ 
tlon  with  the  section  of  the  act  immediately  preceding^ 
fttid  ^very  statute  which  contains  the  word  "  charged,'^ 
id  tonneetion  with  crime,  as  to  leave  no  doubt,  that  id 
order  to  ttie  conmimmation  of  the  defendant's  guilt,  11 
Should  have  been  shown  that  legal  proceedings  had  beett 
Instituted  before  the  slave  was  concealed  or  carried  away 
by  him.  The  preceding  section  requires  that  the  ownef 
of  any  slave  charged  with  a  capital  offence,  shall  employ 
counsel.  Now,  as  no  counsel  could  be  needed^  until 
some  step  provided  by  the  law  had  been  taken^  with  a 
view  to  the  punishment  of  the  accused,  the  words, 
'< charged  with  a  capital  offence,  must  mean  a  charge 
Made  in  legal  form— {Alk,  Dig.  s.  62,  p.  124;  see  also  ft 
50,  p.  122;  s.  37,  p.  121;  s.  15,  p.  117;  sec.  13  and  H 
p.  116,  in  which  the  term  ^^charged^^  is  used  in  the  same 
sense.) 

In  adjusting  the  meaning  of  the  section  on  which  the 
Indictment  is  founded,  it  may  be  remarked,  that  it  must 
Hot  be  extended  by  construction,  so  as  to  embrace  a  state 
of  facts  not  authorised  by  the  language  employed ;  fat 
tbe  act  itself  is  highly  penal,  and  we  must  look  rather 
to  its  letter,  than  the  intention  of  its  framers.  That  the 
word  *^  charged,"  is  one  of  indeterminate  meaning,  in 
toimnon  porlance,  must  be  granted,  yet  we  have  shown 
that  it  is  sufBciently  defined,  whenever  used  by  the  le* 
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glslature  in  any  enactment  similar  to  that  we  are  con- 
flidering^  and  being  always  used  to  indicate  a  charge 
made  as  the  law  provides^  we  must  consider  its  legal  mean* 
ing  to  tiave  been  determined. 

In  Benton  vs.  Benton,  (1  Day's  Cases,  HI,)  It  was  held, 
that  where  a  word  or  phrase  of  indeterminate  meaning 
is  used  in  a  statute,  its  true  import  must  be  collected  from 
Its  application  to  the  subject  matter,  as  explained  and 
used  by  elementary  and  other  law  writers;  and  in  Liv* 
ermore,  assignee,  &a  vs.  Bayley,  (3  Mass.  R.  487,}  it  was 
said,  that  in  construing  a  statute,  the  proper  sense  of  a 
term,  in  opposition  to  the  technical,  is  not  to  be  adopted 
when  manifest  inconvenience  would  result— (See  also  7 
Mass.  R.  323.) 

It  is  needless  to  consider  so  mu'^h  of  the  charge  of  the 
Circuit  Judge,  as  imposed  upon  the  State  the  necessity  of 
proving  the  slave's  guilt  of  the  capital  crime,  of  which 
he  is  said  in  the  indictment  to  hLve  l:een  charged.  If 
the  court  required  more  to  l:e  shown  by  the  State,  than 
the  law  made  necessary,  the  defeaclant  was  net  preju^ 
diced,  and  as  it  could  not  possibly  aflTe  :t  the  Judgment  of 
the  Circuit  court,  it  is  not  important  to  enquire  whether 
in  a  proceeding  like  the  present,  the  guiU  of  the  slave  en- 
ters into  and  forms  an  essential  ingredient  of  the  offence. 
We  will,  then,  as  this  question  was  not  argued,  leave  It 
to  be  decided  when  it  shall  hereafter  arise. 

For  the  defect  of  proof  in  t:ie  particular  stated,  tbe 
judgment  must  be  reversed,  and  the  case  remanded,  that 
the  defendant  may  be  tried  de  novo,  or  such  proceedings 
had  in  the  premises,  as  may  be  considered  by  tbeCircuU 
court  to  be  proper. 
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MtLLER  i;^.  OOFFE  et  al. 

1.  A  writ  of  error  will  not  lie  to  reverse  an  order  dissolving  ail 
injunction— the  remedy  provided  by  law  being  an  appeal  mid 
the  ordei"  of  dissolution. 

Error  to  Tuscaloosa  Circtilt  court,  exercising  chancery 
Jurisdiction. 

Order  dissolving  an  Injunction,  by  P.  Martin^  J. 

In  this  ease,  plaintiff  in  error  assigned  as  errof^  the 
dissolution  of  an  injunction  previously  obtained,  to  re* 
strain  defendants  in  error  from  proceeding  to  enforce  (ho 
coUectioa  of  an  execution. 

Porter^  for  plaintiff  In  error. 
AtiQmsy  General^  contra. 

ORMOND,  J.— The  act  of  ninth  January^  eighteen 
hundred  and  thirty-six,  under  winrh  the  decree  of  the 
court  below  dissolving  the  injunction,  is  sought  to  be  re* 
viewed,  does  not  authorise  the  case  to  be  brought  into 
this  court  by  writ  of  error,  but  requires  the  complainant 
to  take  an  appeal  from  the  order  of  dissolution^  and  di- 
rects the  Supreme  court  to  determine  the  same  at  the  first 
term*  Under  this  statute,  this  co  irt  has  hitherto  held 
\XM,  a  writ  of  error  will  not  lie,  and  it  must  therefore 
be  diimissedi* 
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BARTLETT  it  WARING  t;^.  MORRIS. 

1.  Where  a  law  is  p^nin  and  unambiguous,  whether  expressed  in 
general  or  limited  terms,  there  is  no  room  left  for  constructioO| 
and  a  resort  to  extrinsic  facts  is  not  permitted,  to  ascertain  its 
meaning. 

2.  The  title  of  a  statute  may  explain  what  is  doubtful,  but  it  can* 
not  control  what  is  contained  in  the  body  of  the  act. 

3^  The  rn^esof  intarpr^tntion  which  app'y  to  private  statnteS}  do 
not  diffwr  from  those  applicable  to  [public  a  .d  general  statutes. 

Error  to  the  Circuit  court  of  Mobile. 

Ejectment,  tried  before  Piatc/i^,  J.  Verdict  and  Judf* 
inent  for  plaintltf. 

This  case  was  brougfit  up  by  bill  of  exceptions,  to  the 
charge  of  the  presld'n;  Judge,  the  Insertion  of  which  is 
here  deemed  unnecessary,  as  the  material  point  ralaedi 
sufficiently  nppeurs  in  the  statement  contained  in  the 
subjoined  opinion. 

Stewart^  for  plaintiffs  in  error. 
Salle^  contra. 

GOLDTHWAITE,  J.- At  the  trial  of  this  case,  to  the 
Circuit  court,  the  lessor  of  the  plaintiff  claimed  title  to 
the  land  in  controversy,  under  the  provisions  of  an  act 
of  an  act  of  the  general  assembly  of  this  State,  which  is 
to  these  words : 

^'An  act  for  the  benefit  of  Elizabeth  Morris. 

*<  Sec.  1.  Be  it  enacted,  by  the  Senate  and  Houae  of 
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Representatives  of  the  Steite  of  Alabama,  in  general  as- 
sembly convened,  That  Elizabeth  Morris,  an  alien  of 
Mobile  county,  be,  and  she  is  hereby,  authorised  to  inhe* 
rit,  and  have  and  hold,  such  of  the  estates  of  her  late  un- 
cle  James  D.  Wilson,  as  she  might  have  inherited  by  law, 
had  she  not  been  an  alien ;  and  that  the  same  shall  not 
escheat  to  the  State.— Approved  9th  January,  1836." 

It  was  shewn  in  evidence,  that  Wilson  was  an  alien, 
and  and  that  he  died  seized  and  i  ossessed  of  the  land. 
The  lessor  of  the  plaintiflf  was  also  an  alien,  as  was  her 
father  and  mother,— the  latter  being  the  sister  of  Wilson. 
The  Circuit  court  instructed  the  Jury,  that  although  Wil* 
son  was  an  alien,  and  the  lessor  of  the  plaintiff  was  also 
an  alien,  yet,  that  b>  virtue  of  the  recited  ait,  such  alien* 
age  did  not  preclude  her  f  oiu  recovering  the  land  sued 
fon  If  an  error  was  committed  b>  giving  t>^is  instruc- 
tion to  the  Jury,  it  will  he  unue/essary  to  examine  the 
other  questions  presented  on  the  record,  because  their 
determination  in  favor  of  the  lessor  of  the  plaintiff  will 
not  aid  her,  as  her  title  depends  solely  on  the  act. 

Some  difference  of  opinion  has  been  expressed  by  coun« 
ael,  as  to  the  rules  of  construction,  applicable  to  statutes 
of  this  description,~the  defendant  insisting,  that  when 
they  operate  as  grants,  they  ought  to  be  strictly  construed, 
and  that  nothing  can  be  taken  under  them  by  intend- 
ment  or  implication ;— the  adverse  party  contending,  that 
they  should  be  expounded  with  the  utmost  iiberality^ao 
as  to  completely  effect  the  beneficial  object  contemplated. 
Wei  however,  are  not  aware  of  any  rules  defined  by  the 
law  for  the  interpretation  of  private  statutes,  other  than, 
or  different  from  those,  which  are  useful  to  ascertain  tha 
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meaolng  bnd  intentiOD  of  such  as  are  public  atid  general. 
Whether  the  act  before  us,  requires  the  aid  of  construo 
lion>  must  depend  on  Us  meaning  and  intention  being 
doubtfiil  or  obscure. 

If  circumstances  might  exist,  under  which  every  word 
of  tills  act  can  have  an  effectual  operation,  then  it  is  cer* 
tain,  that  there  Is  nothing  doubtful  or  obscure  in  its 
terms,  and  the  general  assembly  must  be  presumed  to 
have  contemplated  the  existence  of  such  circumstances, 
before  the  act  can  talce  effect.  Na  principle  is  more  firm- 
ly established,  or  rests  on  more  secure  foundations,  than 
the  rule  which  declares,  when  a  law  is  plain  and  unam- 
biguous, whether  it  be  expressed  in  general  or  limited 
terms^  the  legislature  shall  be  intended  to  mean  what 
they  have  plainly  expressed,  and  consequently  no  room 
to  left  for  construction --(U.  States  vs.  Fisher,  2  Crancb, 
858;  Faw  vs.  Marsteller,  2  Cranch,  10;  Paulina's  Cargo 
TO.  V.  States,  7  Cranch,  52.) 

If  Wilson,  when  he  died  was  a  citizen,  possessed  of 
inheritable  estates ;  if  the  lessor  of  the  plaintiff  was  the 
flklM  daughter  of  a  citizen  mother,  and  the  latter  be  a  sis* 
terof  Wilson,  born  since  eighteen  hundred  and  two,  and 
whom  he  had  survived  ;  and  there  being  no  remote  heirs 
to  him,  on  whom  the  law  cast  the  descent:  then  every^ 
word  of  this  act  would  have  effect.  It  would  be  for  tte 
im^  of  Elizabeth  Morris ;  by  it,  she  would  be  author- 
toed  to  inherit,  and  have  and  hold,  such  of  the  estates  of 
tier  deceased  uncle,  as  she  might  have  inherited  by  law, 
bad  4be  not  been  an  alien :  and  the  same  would  not  then 
tsebeat  to  the  State— (2  Kent's  Com.  45.)  This  Is  glvea 
M*  an  iUuBtraftioB  of  one  case  only,  but  it  is  supposed 
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Others  exist  In  which  every  word  of  this  statute  could 
have  effect. 

All  the  doubt  thrown  around  this  case,  arises  fron^  the 
facts  disclosed  at  the  trial,  and  not  from  any  uncertainty 
<rf  the  statute.  The  lessor  of  the  plaintiff,  unable  to 
bring  herself  within  the  conditions  required  by  the  a6t| 
claims  to  have  it  construed  to  suit  the  circumstances 
shown,  and  give  her  the  estate :  this  cannot  be :  resort  is 
not  permitted  to  extrinsic  facts,  to  ascertain  the  meaning 
of  a  statute  otherwise  clear ;  for  if  so,  the  same  words^ 
under  variant  circumstances,  might  receive  different  con* 
structions;  and  what  would  be  law,  when  applied  to 
one  individual,  might  cease  to  be  so,  when  applied  to 
another. 

If  it  is  admitted,  that  tlie  statute  is  uncertain  and  am* 
blguous,  the  construction  contended  for  by  the  lessor  of 
the  plaintiff  cannot  be  supported.  The  whole  force  of 
the  argument  rests  on  the  assumption,  that  as  the  act  is 
entitled  for  her  benefit,  it  should  receive  such  an  exposi- 
tion, as  will  advance  her  interest.  In  aid  of  this,  it  id 
Insisted  that  the  concluding  words  of  the  act  can  have 
no  effect  under  the  circumstances  disclosed,  unless  the 
estate  is  given  to  her,  as  it  will  otherwise  remain  as  a 
ipat^,  to  be  seized  by  the  first  lord  of  the  soil  who  chooset 
to  assert  his  dominion  over  tlie  derelict  domain.  The 
terms  used  by  the  act,  import  an  intention  to  confer  a 
benefit,  in  one  event  only ;  if  the  lessor  of  the  plaintifiT 
would  have  been  entitled  to  the  land,  if  born  a  citizeUi 
or  not  an  alien,  then  the  State  permits  her  to  take  it, 
notwithstanding  her  alienage :  it  is  nothidg  more  than 
a  removal  of  the  defect,  or  want  of  inheritable  blood : 
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and  it  does  uot  qualify  either  Wllsou  or  her  immediate 
ancestor  to  transutit  an  iaberitahle  estate:  it  does  not 
constitute  her  an  heir,  or  auchorUe  her  to  have  any  estate 
which  she  could  not  have  inherited,  if  born  a  citizen :  it 
places  her  in  the  same  situation,  and  none  other,  than 
she  would  be  in,  if  a  citizen.  In  this  view  of  the  case^ 
as  the  right  of  the  State  was  only  inchoate,  if  Wilson  died 
without  heirs  capable  of  inheriting  his  estate,  and  as  it 
required  an  inquisition  of  office  in  such  a  case,  to  malce 
it  complete  and  perfect,  the  statute  very  properly  says  the 
same  shall  not  esclieat.  If  the  construction  contended 
for  is  given  to  the  act,  it  causes  ttie  general  assembly  to 
enact,  that  lands,  which  for  years  have  belonged  to  the 
State,  shall  not  esjheat,  as  they  were  vested  in  it  abso- 
solutely  and  without  office  found,  (if  the  common  law 
prevails,)  on  the  death  of  Wilson,  if  he  was  then  an  alien. 
Nothing,  then,  remains  to  support  the  pretensions  of  the 
lessor  of  the  plaintitf,  save  the  tide  of  the  act,  and  this 
has  by  no  mean»  the  controlling  influence  which  is  daim* 
ed  for  it.  In  England,  the  title  of  a  statute  is  not  to  be 
regarded  in  construing  it,  because  it  is  no  part  of  the  sta* 
tute— (Ld.  Raymond,  77)  In  this  country,  it  has  been 
held,  when  a  statute  is  ambiguous,  and  its  intention  is 
to  be  ascertained  by  construction,  its  title  claims  a  degree 
of  notice,  and  should  receive  its  due  share  of  considera- 
tion—(U.  States  vs.  Fisher  et  al.  2  Cranch,  358.)  So,  also, 
the  title  cannot  control  the  words  of  an  act,  although  it 
may  furnish  some  aid  in  showing  what  was  the  mind 
of  the  legislature— (United  States  vs.  Palmer,  3  Wheaton, 
610.)  The  utmost,  then,  that  the  title  of  a  statute  can 
do,  is  to  explain  what  is  doubtful,  but  it  cannot  control 
that  which  is  contained  in  the  body  of  the  act. 
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A  very  similar  question  to  the  one  here  presented,  was 
determlQed  in  the  case  of  McCreery  vs.  Sommervillei  9 
Wheat.  354.)  The  statute  of  11  &  12  William  III,  ch.  6, 
to  in  force  in  Maryland.  It  provides  that  any  natural 
born  subject  may  make  his  pedigree  through  an  alien 
ancestor,  as  fully  and  effectually  as  if  such  alien  ancestor 
was  a  natural  born  subject.  Three  nieces  claimed  an 
estate  in  Maryland,  uuder  this  statute,  as  the  heirs  df  a 
deceased  uncle,  who  in  his  life  time  was  a  citizen :  their 
father,  through  whom  they  made  pedigree,  was  living, 
and  was  an  alien.  The  court  held  the  nieces  were  not 
entitled  to  inherit:  its  Judgment  is  founded  on  the  ground, 
that  the  statute,  by  its  terms,  was  intended  solely  to  re- 
move a  disability,  and  not  to  invest  the  subject  with  the 
capacity  to  inherit,  in  cases  not  previously  permitted  by 
the  law. 

It  is  conceded,  (which,  indeed,  could  not  be  properly 
controverted,)  that  Wilson  could  transmit  no  estate  by 
descent,  even  to  a  citizen. 

Our  conclusion,  then,  is,  that  the  act  recited  did  not 
CBQse  a  transmission  of  the  title  held  by  Wilson,  at  hto 
death,  to  the  land  in  controversy,  to  the  lessor  of  the 
plaintiff;  and  the  Judgment  of  tlie  Circuit  court  is  re» 
versed,  and,  if  desired,  the  cause  will  be  remanded. 
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i)UNN  vs.  TILL0T80N. 

I.  Where  defendant,  after  appearance,  waives  making  a  defenosi 
he  is  precluded  from  objecting  afterwards  to  the  r^^laiity  of 
the  proceedings,  previous  to  such  waiver. 

9.  Where  a  judgment  is  rendered  for  more  than  the  amount 
claimed  in  the  record,  the  error  may  be  corrected  by  motion  to 
the  court  in  which  the  judgment  is  rendered. 

Error  to  Wilcox  Circuit  court. 

Assumpsit  on  a  promissory  note. 

The  action  was  assumpsit,  by  the  defendant  in  error, 
us  endorsee  of  a  promissory  note,  against  the  plaintiff  io 
error,  as  maker. 

From  an  inspection  of  the  record,  it  appears  that  the 
plaintiff  below  filed  a  declaration,  to  which  the  defend- 
ant pleaded  **  non-assumpsit,"  in  short,  by  consent  At 
the  Pall  term,  eighteen  hundred  and  thirty-sevenj  of  the 
court,  the  plaintiff  submitted  to  a  non-suit,  which  at  the 
same  term,  was  on  motion,  set  aside.  An  amended  de* 
elaratlon  was  afterwards  filed,  to  which  there  was  no 
ptea ;  and  at  the  May  term,  eighteen  hundred  and  thirty* 
eight,  this  entry  was  made : 

''This  day  came  the  parties,  by  their  attorneys,  and 
the  defendant  saying  nothing  in  bar  or  preclusion  of  the 
plaintiff's  right  of  action,  and  thereby  leaves  himself 
against  the  plaintiff  wholly  undefended;  it  is  therefore 
considered  by  the  court,  that  the  plaintiff  recover,"  &c. 

The  errors  assigned  are — 

1.  That  the  defects  in  the  declaration  aforesaid  were 
amended  without  leave  of  the  court ; 
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2.  That  the  court  gave  judgment,  without  making  any 
disposition  of  the  plea  .of  non-assumpsit ; 

3.  That  the  Judgment  is  for  a  larger  sum,  than  the 
cause  of  action  set  forth  in  the  record  and  proceedings, 
would  warrant. 


Proctor^  for  plaintiff  in  error. 

ORMOND;  J.— The  answer  to  the  two  first  assign- 
ments of  error  is,  that  It  appears  from  the  record,  that 
the  plaintiff  in  error  appeared,  and  waived  making  any 
defence  to  the  action,  and  thereby  precluded  himself 
from  objecting  to  the  regularity  of  the  previous  proceed- 
ing, if  indeed  any  such  existed,  which  is  not  shown  by 
the  record. 

Upon  a  calculation  of  the  Interest  due  on  the  note  sued 
on,  at  the  time  of  the  rendition  ^  the  judgment,  it  ap- 
pears that  the  judgment  wa^^  rendered  for  fourteen  cents 
too  much.  It  appears  to  tis,  that  this  is  a  very  proper 
case  for  the  application  of  the  maxim,  de  minimtis  non 
curat  Ztf^r— the  mor^  especially,  as  the  act  of  the  legisla- 
ture affords  a  cheap  and  summary  remedy  for  the  cor- 
rection of  errors  of  this  description,  by  motion  to  the  court 
in  which  the  judgment  was  rendered. 

Let  the  judgment  of  the  court  below  be_  affirmed. 
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1.  Where  no  judgment  appears  in  the  record,  the  writ  of  error 
will  be  dismissed. 

Error  to  Benton  Circuit  court. 


l^ER  CURIAM.— There  is  no  judgment  rendered  by 
the  Circuit  court,  on  the  verdict  of  the  jury  sent  up  with 
the  transcript  of  the  record;  and  the  award  of  execution 
on  this  verdict,  if  the  act  of  the  court,  and  not  a  part  of 
the  finding  of  the  jury,  is  not  sufficient  to  give  this  court 
jurisdiction.  If  the' party  in  whose  favor  this  verdict 
was  returned,  wiahes  to  proceed  on  it,  he  must  have  the 
judgment  perfected,  lay  a  motion  to  the  Circuit  court  to 
render  judgment  on  the  terdict,  nunc  pro  tunc. 

If  the  judgment,  howevei.  was  such  as  to  give  thili 
court  jurisdiction,  we  do  not  !3erceive  any  errors,  tot 
which  it  could  be  reversed. 

Let  the  writ  of  error  be  dismissed. 
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PAGE  vs.  COLEMAN. 

1.  EJiTor  will  lie  on  a  refusal  to  quash  an  execution. 

2.  Entering  into  bond  for  the  forthcoming  of  property  levied  on 
in  execution,  is  not  a  waiver  of  pre\aous  irregularities. 

3.  Where  the  sole  entry  of  judgment  is  on  the.  trial  docket,  and 
numitesof  the  court,  in  these  words,  "judgment  by  default," 
— execution  is  improperly  issued. 

4.  An  execution  may  Ik*  quashed  aftfir  its  return. 

Error  to  Mobile  Circuit  court. 
Motion  to  quash  an  execution,  heard  by  Pickeiis^  J, 
Page  moved  the  Circuit  court  of  Mobile  county,  to 
quash  a  writ  of  execution,  which  had  been  issued  against 
him,  on  the  ground,  that  there  was  no  sufficient  Judg- 
ment to  support  it.  To  maintain  this  motion,  he  sub- 
mitted two  affidavits— one  made  by  a  deputy  clerk  of 
the  Circuit  court,  the  otlier  by  liimself ;  the  former  stated} 
that  the  affiant  had  thoroughly  examined  the  office  of 
the  [clerk  of]  the  Circuit  court,  in  relation  to  the  case  la 
which  the  execution  issued,  and  he  was  unable  to  find 
any  entry  of  judgment  of  record  in  the  same,  other  than 
the  following  entry  on  the  trial  docket  of  November  teraii 
eighteen  hundred  and  twenty-one,  **  Judgment  by  de- 
fault ;"  which  is  entered  on  the  minutes  [of  the  court]  in 
these  words,  "Judgment  by  default."  The  affiant  also 
stated,  that  he  did  not  believe  there  was  any  other  entry 
of  judgment  of  record  in  the  said  cause  in  the  Circuit 
court.     The  latter  stated  that  he  had  no  recollection  of 
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auy  suit  having  been  iiistiiuted  against  him,  either  in  the 
Circuit  court  of  Mobile  county,  or  in  any  other  court, 
wherein  Coleman  was  plaintiff;  that  he  did  not  believe 
any  such  writ  was  ever  served  on  him ;  that  he  had  no 
recollection  of  having  ever  seen  or  heard  of  any  execu* 
tlon  in  such  a  case,  before  the  execution  lately  levied  on 
his  property ;  that  he  was  induced  to  execute  a  forth- 
coming bond  for  the  property  levied  on,  because  he  was 
advised,  by  so  doing  he  would  have  time  to  release  him- 
self from  the  judgment,  by  having  the  execution  quashed 
at  the  ensuing  term  of  the  Circuit  court,  which  he  was 
advised,  would  be  the  least  troublesome  manner  to  free 
himself  from  the  execution ;  and  that  he  had  no  Inten- 
tionor  idea  whatever,  in  executing  the  forthcoming  bond, 
of  aclcnowledging  the  existence  of  any  Judgment  against 
him,  on  which  the  execution  could  lawfully  issue.  The 
motion  was  overruled— Page  excepting  to  the  decision  of 
the  court,  and  the  presiding  Judge  signed  a  bill  of  excep- 
tions, which  discloses  the  facts  before  stated.  The  judg- 
ment entry  is  as  follows : 

"Samuel  Coleman  vs.  Jacob  Page.— Motion  to  quash 
execution,  because  of  there  being  no  sufficient  judgment; 
execution  issued,  22d  day  of  September,  1837;  which 
motion  being  fully  heard,  it  was  considered  by  the  court, 
that  the  same  be  overruled." 

It  does  not  appear  that  Coleman  was  notified  that  the 
motion  would  he  made,  or  that  he  was  before  the  court 
In  person  or  by  attorney,  when  its  action  was  demanded. 
The  refusal  of  the  Circuit  court  to  quash  the  execution, 
is  now  assigned  as  error. 


DiinUf  for  the  plaintiff  in  error. 
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GOLDTHWAITE,  J.— Before  entering  into  an  exami- 
nation of  the  points  presented  in  argument,  it  is  necessa- 
ry to  dispose  of  tlie  preliminary  objection  to  the  jurisdic- 
tion of  the  court.  It  is  insisted  for  the  defendant  in  er- 
ror,  that  a  refusal  to  entertain  a  motion  of  this  descrip- 
tion, is  not  such  a  final  judgment  as  will  sustain  a  writ 
of  error. 

This  question  has  been  several  times  presented  before 
this  court,  and  has  uniformly  received  the  same  determi- 
nation. In  Creighton  vs.  Den  by,  (Minor,  250,)  a  judg- 
ment of  the  Circuit  court,  refusing  to  quash  an  execution, 
was  reversed,  and  the  execution  quashed  by  this  court. 
In  Wilkinson  vs.  Goldthwaite,  (1  Stew.  &  Por.  159,)  the 
general  question  was  very  fully  examined,  and  the  court 
then  decided,  that  a  writ  of  error  could  be  maintained 
on  a  refusal  to  enter  a  judgment,  v^nc  pro  tunc.  In  Bay- 
lor vs.  McGregor  &  Darling,  (1  Stew.  &  Por.  158,)  a  judg- 
ment of  t}fe  Circuit  court,  refusing  to  credit  an  execution 
with  a  sum  of  money,  was  affirmed,  by  this  court,  and 
no  question  was  made  as  to  its  jurisdiction.  And  in  the 
case  of  Isaacs  et  al.  vs.  The  Judge  of  the  County  court  of 
Jefferson  county,  (5  Stew.  &  Por.  402,)  a  refusal  to  quash 
was  reversed,  and  the  execution  quashed  by  this  court.. 
After  these  repeated  adjudications,  the  practice  cannot  be 
permitted  to  be  questioned. 

The  record  does  not  disclose  the  reasons  which  induced 
the  Circuit  court  to  overrule  this  motion,  and  we  cannot 
reverse  its  decision,  unless  it  satisfactorily  appears,  that 
no  cause  could  have  existed  to  warrant  the  course  pur- 
sued. The  court  was  not  bound  to  entertain  the  motion, 
if  notice  had  never  been  given  to  the  adverse  party,  or  a 
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sufficient  reason  for  its  omission  shewn.  In  the  case  of 
Clemens  vs.  Judson  et  al.  (Minor,  395,)  it  is  said  that  no- 
tice is  necessary,  when  a  motion  is  made  to  enter  judg- 
ment 7mnc  pro  tunc,  but  that  the  notice  need  not  appear 
of  record.  In  the  case  of  Baylor  vs.  McGregor  ^  Darling, 
(1  Stew.  <fc  Por.  158,)  the  judgment  of  the  Circuit  court, 
refusing  a  motion  to  enter  a  credit  on  an  execution,  and 
to  satisfy  a  judgment,  was  afiirmed,  because  it  did  not 
appear  that  notice  of  the  motion  was  given  to  the  ad- 
verse party.  Without  deciding  that  a  notice  is  absolutely 
necessary  to  be  given,  in  these  or  similar  cases,  it  is  clear 
from  the  authorities  cited,  tliat  a  court  may,  in  the  exer- 
cise of  its  discretion,  refuse  to  entertain  a  motion,  unle|88 
notice  is  given,  or  some  sufficient  reason  shewn,  for  its 
omission.  The  entry  of  the  overruling  of  this  motiOQ 
states,  that  it  was  fully  heard,  but  this  is  in  no  wise  in- 
consistent with  the  idea,  that  after  such  hearing,  the 
court  might  have  considered  the  case  as  one  which  ought 
not  to  be  determined,  without  an  opportunity  afforded 
to  the  adverse  party  of  being  Iicard.  If  the  conclusion 
could  be  arrived  at,  that  the  pnrty  was  before  tlie  court, 
we  would  not  be  nt  liberty  to  hesitate  in  pronouncing 
there  was  error  in  refusing  to  quash  the  execution,  as 
every  question  raised  in  this  court  against  the  authority 
to  do  so,  has  hitherto  been  decided, — except  that  which 
is  supposed  to  arise  from  the  forthcoming  bond. 

The  entering  into  this,  cannot  be  construed  as  a  con* 
sent  that  the  proceeding's  should  be  considered  as  regular, 
or  as  a  waiver  of  the  irregularity.  If  tliesuit  was  on 
the  bond,  tiie  party  might  not  be  permitted  to  deny  the 
validity  of  ttic  judgment,  because  he  would  be  estopped 


THE  SUPREME  COURT  OF  ALABAMA.         279 

Page  V8.  ColemaD. 

by  his  solemn  deed,  in  which  the  existence  of  it  is  ad- 
mitted ;  but  this  very  rule,  would  make  it  the  more  im- 
portant for  him  to  obtain  the  judgment  of  the  court  set- 
ting aside  the  execution,  and  consequently  destroying  the 
legal  effect  of  the  bond. 

The  only  mode  by  which  the  irregularity  of  the  exe- 
cution could  be  brought  to  the  notice  of  the  court,  was 
by  affidavits,  and  if  the  sole  entry  of  judgment  is  the  one 
shewn,  the  execution  was  improperly  issued,  and  should 
have  been  quashed— -(Tombeckbee  Bank  vs.  Strong's  ex'r^ 
1  Stew.  ^  Por.  187;  Draughan  vs.  Tombeckbee  Bank,  1 
Stewart,  66 ;  Isaacs  et  al.  vs.  Judge  of  the  County  court 
of  Jefferson  county,  5  Stew.  &  Por.  402.)  The  case  last 
cited,  is  also  a  conclusive  answer  to  the  argument  used 
at  bar,  that  an  execution  cannot  be  quashed  after  its 
return,  as  well  as  the  assertion,  that  the  only  mode  of 
relief,  is  by  supersedeas.  The  only  reason  on  which  the 
refusal  of  the  Circuit  court  to  entertain  the  motion  can 
be  sustained,  is  because  the  record  does  not  disclose  a 
notice  to  the  adverse  party,  or  a  sufficient  cause  for  its 
omission. 

Let  the  judgment  be  affirmed. 


JUNE   TERM,  1839. 
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HUMPHREYS  VS.  MORROW,  adm'r. 

1.  The  insolTeQcy  of  an  estate,  must  be  plead  n)ecially  by  the 
administrator,  ia  contesting  claims  against  the  decedent 

Error  to  Morgan  Glrcait  court 

AflBompett,  before  Lane^  3. 

The  action  In  this  caae,  was  brought  by  a  phjmidani 
tof  mrrlecB  rendered  durlog  the  last  Bickneas  of  defend* 
ant'a  intestate.  Defendant  suggested  the  insolvency  of 
tlie  estate,  and  nx)ved  that  the  suit  abate— which  was 
granted. 

The  order  of  the  court  below  was  assigned  for  error. 

BhpkinSi  for  plaintiff  in  error. 

CtOLDTHWAITE,  J.— The  questions  presented  by  the 
assignments  of  »rror,  draw  into  examination  the  con* 
stmctlon  of  a  clause  of  the  12th  section  of  the  actof 
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eighteen  hundred  and  six,  entitled  ^'  an  act  concerning 
wills  and  testaments ;  the  settlement  of  intestate's  es- 
tates; and  the  duty  of  executors,  administrators  and  guar- 
dians"—(Aik.  Dig.  152.)  This  clause  is  in  the  following 
words ;  '^  Nor  shall  any  suit  or  action  be  commenced  or 
sustained  against  him,  [the  executor  or  administrator  of 
an  estate,]  after  the  estate  of  the  testator  or  intestate  is 
represented  insolvent :  excepting,  however,  in  all  cases,  ac- 
tions for  debts  due  for  the  deceased's  last  sickness  and 
funeral  expenses.''  It  canniot  be  Inferred  from  the  terms 
used  by  the  legislature,  that  this  clause  was  intended  to 
introduce  any  change  in  the  rules  of  pleading,  but  only 
to  enable  the  representative  of  the  estate,  when  it  was 
ascertained  to  be  insolvent,  to  withdraw  all  cases  from 
tiie  Jurisdiction  of  the  Circuit  and  County  courts,  to  the 
one  provided  by  the  act,  that  is,  the  Orphan's  court,  wher6 
the  estate  could  be  distributed  among  all  the  creditors, 
and  much  of  the  expense  of  litigation  avoided.  It  is 
clear,  that  any  matter  of  defence,  whether  in  abateineot 
or  bar,  which  arises  after  the  institution  of  a  suit,  should 
be  pleaded  puis  darrien  emuinuamce,  in  order  that  tbe  opt 
lioslte  pJGirty  may  have  the  opportunity  to  aseertiUa  tlia 
axlstetice  of  tbe  facts  on  which  the  deflsnce  is  pi«dlMted» 
and  if  necessary,  to  deny  and  controvert  them,  or  to  avoid 
the  doftoco^  by  tbe  allegation  of  new  matter.  la  the 
present  case,  we  are  informed  by  the  bill  of  exceptions, 
that  it  was  admitted  that  tlie  cause  of  this  action,  was 
services  rendered  by  the  plaintiff  during  the  last  sickness 
of  the  inMstata  This  is  one  of  the  identical  cases  with- 
in the  oxceptton  of  the  provision,  and  if  shewn  (0  Ite 
oottrt  in  the  i€mk  ctf  a  r^icotton  to  a  plea  of  the  iaoot 


t 
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vency  of  the  estate,  would  have  avoided  it,  no  opportualty 
was  offered  to  do  this,  as  there  was  nothing  in  the  record 
to  plead  to.  There  is  no  doubt  that  the  plaintiff  has  the 
right  also  to  contest  the  existence  of  the  fact,  that  the 
estate  has  been  represented  insolvent,  and  to  ascertain 
the  validity  of  the  record  of  the  Orphan's  court  so  de- 
claring it,  under  the  replication  of  nul  tiel  record.  We 
consider  the  appropriate  practice  under  this  statute  to  be, 
to  allege  that  the  estate  has  been  represented  insolvent, 
by  a  proper  plea ;  if  the  excepted  cases  exist,  they  can 
then  be  shewn  by  replication,  and  the  ordinary  issues, 
either  of  fact  or  law,  can  be  presented,  as  in  other  cases. 
The  case  presented  differs  from  the  suggestion  of  the 
death  of  either  party  in  the  record,  because  thgre  isno 
one,  in  such  an  event,  who  is  authorised, 
consequently,  the  court  must  be  informc 

sentation  of  some  one  unknown  on  the  ^f|9i<^^fKftfWi^ 
has  intervened,  which  renders  it  improwr  to  proceed Ja 
the  case  before  it.  In  such  cases  as  the^ 
presentation  is  made  by  a  party  properly 
competent  to  litigate  all  questions  which  can  arise.  As 
no  plea  was  interposed,  the  Circuit  court  erred  in  abating 
the  case,  on  the  motion  of  the  defendant,  and  we  need 
not  consider  the  bill  of  exceptions  further  than  we  have 
already  incidentally  done. 
Let  the  judgment  be  reversed,  and  the  case  remanded 


286  hefoktb  of  cases  ih 


'      Pruit  vs.  Clack. 


PRUIT  vs.  CLACK. 


1.  A  jud^ent  by  default,  rendekd  on  the  fourth  day  of  the  term 
to  \rhich  the  writ  is  returnable,  is  illegally  rendered. 

Error  to  Jackson  County  court. 
Debt  on  bond. 


Robinson^  for  plaintiff  in  error. 
McClung,  contra. 

tJOLLIER,  C.  J.— In  this  case,  a  judgment  by  default 
was  rendered  on  the  fourth  day  of  the  term  of  the  court, 
to  which  the  writ  was  returnable.  The  judgment,could 
not  have  been  legally  rendered,  until  the  expiration  of 
three  days  after  the  time  prescribed  by  the  statute  for 
the  filing  of  a  declaration,  which  makes  the  seventh  day 
of  the  court  the  earliest  time,  when  the  judgment  can  be 
taken — (Rather  vs.  Owen,  1  Stewart's  R.  38.) 

The  judgment  of  the  County  court  is  reversed,  and  the 
case  remanded. 
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aw  INK,  &dmY,  vs.  hORwooi). 

1.  An  entry  OQ  the  record,  that  defendant  appeared  to  a  scire  fa- 
ciasj  and  knew  of  no  cause  why  plaintiff  should  not  recoyer, 
is  equivalent  to  a  confession  of  judgment. 

Error  to  Jackson  County  court. 

Scire  facias^  against  an  administrator. 

This  was  a  scire  facias^  to  subject  the  intestate  of  the 
plaintiff  on  a  bail  bond.  The  scire  facias  was  admitted 
to  be  defective,  but  it  was  insisted  that  the  record  show- 
ed a  confession  of  Judgment.  The  entry  on  the  record^ 
which  it  was  supposed  would  have  that  effect,  was  as 
follows  : 

V 

"  Henry  Norwood  vs.  Philip  Swink,  adm'r,  &c. 

"  Came  the  plaintiff,  by  his  attorney,  and  the  defend- 
ant came  into  open  court,  in  his  own  proper  person,  and 
says  he  knows  of  no  Just  cause  why  the  plaintiff  may 
not  recover  his; action  against  him  as  such  administrator." 

The  court  then,  on  motion  of  the  plaintiff's  attorney, 
proceeded  to  render  Judgment  against  the  plaintiff  in 
error. 

Hopkinsj  for  plaintiff  in  error. 
Robinson^  contra. 

OSMOND,  J.— In  the  case  of  Clemens  vs.  Johnscm^  (3 
Stewart  &  Porter,  269,)  which  was  a  proceeding  by  scire 
facias  against  bail,  as  in  this  case,— the  record  disclosed 
that  the  "  defendant  withdrew  his  plea,  and  said  nothing 
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la  bar  or  preclusion  of  the  plaintiff's  action,"  and  the 
court  held  that  this  was  equivalent  to  a  confession  of 
judgment. 

We  cannot  perceive  any  substantial  distinction  be- 
tween that  case  and  the  present ;  if  there  be  a  difference, 
the  case  at  bar  is  certainly  stronger  than  that,  as  the 
plaintiff  in  error  appeared  in  proper  person,  and  admit- 
ted that  he  knew  of  no  Just  cause  why  Judgment  should 
not  be  rendered  against  him.  The  implication,  there- 
fare,  that  he  waived  any  defence  be  might  have,  and 
consented  that  Judgment  might  be  rendered  against  bim, 
is  much  stronger  in  this  case  than  in  that.  At  all  events 
this  case  certainly  comes  within  the  principle  of  that 
decision,  and  the  Judgment  must  therefore  be  affirmed. 
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CLEMEj^S  t)Si  PATTON,  DONEGAN  ib  CO. 

h  Eiotries  made  in  a  metchaat's  books,  in  the  band  writing  of  a 
deceased  clerki  may  be  proved  by  a  witness  acquainted  with 
his  writings 

Error  to  Madison  Circuit  court. 

AaBumpsU  on  account,  before  Coleman^  J. 

The  defendants  in  this  court,  brought  suit  agaiwit  thtf 
plaintiff;  in  assumpsit,  and  proved  by  their  clerics^  all  the 
items  of  their  account,  but  a  small  amount;  to  prove 
which,  they  introduced  evidence  that  one  Edward  Doe, 
another  of  their  clerks,  who  was  dead,  that  the  itemi^ 
not  proved  by  the  other  clerks,  were  in  his  hand  wri- 
ting; that  Doe  was  the  only  witness  by  whom  these 
items  could  be  proved ;  that  his  habit  was  to  charge  ar- 
ticles as  he  delivered  them,  and  that  he  was  never  known 
to  make  other  than  correct  charges.  This  evidence  waa 
ob^cted  to,  but  permitted  by  the  court  to  go  to  the  Jury. 

McClungj  for  plaintiff  in  error. 

ORMOND,  J.— There  can  be  no  doubt  that  the  evi- 
dence  was  correctly  admitted. 

The  rule  is  thus  laid  down  by  Mr.  Starkie,  639,  1  voL 
"Entries  made  in  the  hand  writing  of  an  agent,  usually 
employed  in  the  delivery  of  goods,  and  made  in  the  ordi- 
nary ourse  of  business,  of  the  delivery  of  particular 
goods  to  the  defendant,  are  evidence  of  the  fact,  after  hlG^ 
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death,  provided  it  be  shown  that  such  entries  were  con- 
temporary with  the  supposed  delivery," 

Lord  EUenborough,  in  the  case  of  Doe  vs.  Robson,  (15 
East's  Rep.  32,)  puts  the  reception  of  evidence  of  this 
character  on  the  ground  of  "  the  total  absence  of  interest 
in  the  person  making  the  entry  to  pervert  the  fact,  and 
at  the  same  time,  a  competency  in  him  to  know  it.'' 

The  precise  question  determined  in  this  case,  was  de- 
cided in  the  case  of  King  vs.  Maddux's  ex'rs,  (7  Harris  & 
Johnson,  407.) 

Let  the  Judgment  be  affirmed* 
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EARBEE  et  al.  VS,  WARE. 

1.  Where  defendant  acknowledges  service  of  a  writ,  and  waives 
a  particular  entry  required  in  the  case — the  acknowledraient, 
if  {HToved,  is  sufficient  to  give  the  court  jurisdiction,  andevery 
thin^  consistent  with  the  record,  will  be  intended  to  sustain 
the  judgment 

Error  to  Sumter  Circuit  court. 

Assumpsit,  before  Chapman,  J. 

On  the  ninth  day  of  March,  eighteen  hundred  and 
thirty-eight,  the  defendant  in  error  caused  to  be  issued* 
by  the  clerk  of  the  Circuit  court  of  Sumter,  a  writ  of  car 
pias  ad  respondendum  against  the  plaintiffs,  in  usual 
form.  The  plaintiffs^  Rain  &  Johnston,  are  described 
as  "  late  partners  in  trade,"  &c.  The  writ  does  not  ap- 
pear to  have  been  placed  in  the  sheriff's  hands,  but  on  it 
Is  endorsed  an  acknowledgment,  as  follows : 

"We  acknowledge  service  of  the  within  writ,  and 
waive  its  being  entered  on  the  appearance  docket.  9th 
March,  1838.  wm.  earbee, 

RAIN  lb  JOHNSTON.'* 

In  the  record,  there  is  a  declarationon  the  cause  of  ac- 
tion, endorsed  on  the  writ,  which  is  entitled  of  the  term 
to  which  the  writ  was  returnable. 

An  entry  of  Judgment  was  made  of  record,  at  the  first 
trial  term,  beginning  as  follows :  '<  Came  the  plaintiff, 
by  attorney,  and  proved  to  the  court  the  service  of  process 
herein ;  and  the  defendants  being  solemnly  called  to  come 
Into  court  and  dejTeod  this  suit,  as  they  were  this  day 
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bound  to  do,  came  not,  but  made  default.  '  It  is  therefore 
considered,"  cfcc. 

From  this  judgment,  the  plaintiffs  have  prosecuted 
their  writ  of  error  to  this  court,  and  insist  that  the  same 
is  erroneous — 

1.  Because  the  vfrit  was  not  retuned  to  the  term  of  the 
court,  to  which,  on  its  face,  it  was  properly  returnable ; 

2.  Because  the  court,  at  the  term  when  its  Judgment 
was  rendered,  had  no  Jurisdiction  of  the  case — the  same 
having  been  discontinued  by  operation  of  law ; 

3.  Because  the  service  of  process  does  not  appear  from 
the  record  to  have  been  proved, 

JPor/^r,  for  plaintiff  in  errror, 

COLLIER,  O.  J. 

1st.  In  respect  to  the  first  point,  it  no  where  appears 
flrom  the  record,  that  the  writ  was  not  in  court  both  be- 
fore and  during  the  term  first  after  its  issuance.  It  may 
Iiave  been  there,  and  actually  entered  upon  the  appear- 
ance docket :  such  a  supposition  is  only  negatived,  by 
the  waiver  made  by  the  plaintiffs  in  error,  in  their  ac« 
fcnowledgment  of  service ;  and  if  such  an  Inference  were 
necessary  to  sustain  the  Judgment  of  the  Circuit  court, 
fMSCording  to  the  rule,  which  makes  every  intendment 
consistent  with  the  record,  in  favor  of  the  regularity  of 
the  proceedings  of  courts  of  Justice,  it  would  be  our  duty 
to  make  it ;  but  we  need  not  intend  the  writ  to  have 
been  regularly  docketed.  True,  it  is  made  the  duty  of 
the  clerks  of  the  Circuit  and  County  courts,  to  '^  enter  all 
causes  on  the  appearance  docket,  according  to  the  order 
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in  which  the  writs  were  received  by  the  sheriflF" — (1. 
Ride  of  Prcbctice  in  Circuit  and  County  courts,  1  Stew.  R. 
615,)— yet  the  observance  of  this  rule  is  not  considered  as 
Indispensable  to  entitle  a  case  to  a  place  in  court,  or  to 
inveat  the  court  with  jurisdiction.  If  a  clerk  shall  omit 
this  duty,  will  his  neglect  operate  a  discontinuance  of 
the  suit?  Be  this  as  it  may,  surely  it  is  competent  for  a 
defendant  to  waive,  in  advance,  the  ailvantage  of  every 
defence  which  the  omission  may  furnish  him.  The 
plaintiflTs  have  done  this,  and  cannot  now  be  allowed  to 
call  in  question  the  legality  of  their  act. 

2d.  At  a  very  early  day,  the  question  was  directly 
raised,  whether  a  tcrit  was  not  necessary  to  give  to  the 
Circuit  court  jurisdiction  of  a  cause.  There,  there  was 
a  confession  of  a  judgment,  without  either  writ  or  decla* 
ration,  and  the  court  say,  "  TJie  chief  end  of  the  writ  and 
declaration,  is  to  bring  the  defendant  before  the  court, 
BXki  give  him  notice  of  the  cause  and  nature  of  the  action, 
that  he  may  have  an  opportunity  to  defend.  If  ha 
waives  his  right,  he  acknowledges  himself  duly  before 
the  court,  and  consents  that  judgment  may  be  rendered 
against  him  for  a  certain  amount ;  he  cannot  afterwards 
be  permitted  to  complain  of  irregularities"— -(Caller  vs^ 
Denson,  Ala.  Rep.  18.) 

In  Welch,  adm'r,  vs.  Walker  and  wife,  (4  Porter's  Rep, 
120,)  this  court  strongly  intimate,  (and  in  truth  such  waa 
its  opinion,)  that  it  waa  not  necessary,  in  order  to  bring  ^ 
a  defendant  into  court,  that  the  writ  should  have  been 
placed  in  the  sheriff's  hands,  and  executed  by  him.  but 
that  proof  of  the  acknowledgment  of  service  by  the  party 
against  whom  it  issued,  would  be  available.    Our  views 
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upon  the  first  point  show,  that  in  the  present  case,  the 
8uit  was  not  discontinued  by  operation  of  law  ^  and  our 
conclusion  upon  the  second  point  is,  that  in  order  to  give 
to  the  court  jurisdiction,  jt  was  not  necessary  that  the 
writ  should  have  been  executed  by  the  sheriflF,  or  that  he 
•  should  at  any  time  have  been  charged  with  it.  This 
brings  us  to  consider  the  last  question. 

3d.  It  has  been  repeatedly  decided  by' this,  and  all 
other  appellate  courts,  that  every  fair  presumption  should 
be  made  in  favor  of  the  proceedings  of  courts,  having  a 
general  jurisdiction  over  the  subject  matter  adjudged. 
This  rule  applies  as  well  to  the  case  before  us,  as  If  the 
,  ,  service  of  process  had  been  effected  by  the  sheriff,  or  other 
executive  officer  of  the  law.  The  acknowledgment  of 
service  being  legal,  must  be  quite  as  effectual  for  all  pur- 
poses, as  if  made  in  the  usual  manner.  With  this  rule 
in  view,  let  us  for  a  moment  examine  the  proof  of  service 
afforded  by  the  record.  It  is  stated,  that  the  plaintiff 
came  by  his  attorney,  "  and  proved  to  the  court  the  ser- 
vice of  process  herein."  How  did  he  prove  it?  As  to 
the  manner  and  quantum  of  proof,  the  record  is  entirely 
silent ;  yet,  as  it  was  the  duty  of  the  Circuit  court  to 
have  required  such  proof  as  was  legal,  and  so  much  as 
was  necessary,  we  must  suppose  that  the  duty  enjoined 
upon  that  court  was  performed  according  to  law.  But 
it  is  objected,  that  the  acl^nowledgment  of  service,  in  the 
*  name  of  Rain  &  Johnston,  was  irregular ;  that  the  co- 
partnership, of  which  they  had  been  members,  being 
previously  dissolved,  one  of  them  could  not  accept  the 
service  of  process  in  their  joint  names.  The  legal  con- 
clusion of  this  argument  is  clearly  correct,  but  it  is  not 
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sustained  by  the  facts.  It  does  not  appear  but  the  act 
had  the  concurrence  both  of  Rain  &  Johnston,  or  thai  it 
was  not  adopted  by  them.  Now,  as  the  Circuit  courts 
on  this  point,  should  have  required  the  necessary  legal 
proofi  we  must  suppose  that  the  requisition  was  made. 

This  view  being  decisive  of  the  case,  it  results,  thai 
the  Judgment  of  the  Circuit  court  is  free  from  error,  and 
must  be  aflOirmed. 


EAUBEE  vs.  EVANS  ft>  CAftMAN. 

1.  Plaintiff  may  discontinue  as  to  partners,  on  whom  a  writ  is^ 
sued  against  a  firm,  was  not  served. 

Error  to  Sumter  Circuit  court. 
Assumpsit,  before  Chapman,  J.     Verdict  and  judgment 
for  plaintiffs  below. 

Porter^  for  plaintiff  in  error. 

COLLIER,  C.  J.— All  the  questions  arising  in  this  case^ 
have  been  determined  against  the  plaintiff  in  error,  by 
the  opinion  pronounced  at  this  term,  in  Earbee  vs.  Ware, 
exeept  the  assignment,  which  denies  the  right  of  a  plain- 
tiff who  sues  out  process  against  all  the  members  of  a 
co-partnership,  to  discontinue  as  to  those  on  whom  ser- 
vice is  not  effected. 

By  the  8th  section  of  the  act  of  eighteen  hundred  and 
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eighteen,  "  for  the  better  regulation  of  Judicial  proceed* 
ings,"  (Aik.  Dig.  268,)  it  is  provided,  that  whenever  any 
cause  of  action  may  exist  against  two  or  more  partners, 
It  shall  be  lawful  to  prosecute  an  action  against  any  one 
or  more  of  them,  and  that  when  a  writ  shall  issue  against 
all  the  partners  of  any  firm,  service  of  the  same  on  any 
one  of  them  shall  be  deemed  equivalent  to  service  on  alL 
We  thinic  that  an  equitable  construction  of  this  section 
would  authorise  a  discontinuance  as  to  the  partners,  on 
whom  a  writ  issued  against  the  firm,  was  not  served. 

But  it  is  objected,  that  the  act  is  in  derogation  of  the 
common  law,  and  should  be  strictly  construed.  If  it 
trenched  upon  rights  protected  by  the  common  law,  the 
argument  would  be  well  founded,  but  such  is  not  the 
case — the  statute  is  merely  remedial,  in  simplifying  and 
cheapening  the  mode  of  redress  in  the  cases  embraced 
by  it ;  and  according  to  all  authority,  must  be  liberally 
expounded,  in  advancement  of  the  remedy.  That  such 
Is  the  rule  of  interpretation  favored  by  this  court,  we 
thinlc  will  sufficiently  appear  from  its  decisions— (Martin 
vs.  Townsend,  2  Stewart's  R.  329 ;  Jones  et  al.  vs.  Pitcher 
&  Co.  3  Stew.  &  Por.  R,  135.) 

Our  conclusion  is,  that  the  Judgment  of  the  Circuit 
court  is  free  from  error,  and  it  is  therefore  c^firmeiL 
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PACK  Vs,  PACK. 

1.  The  contract  of  an  Indian  is  not  prima  fade  evldenoe  of  a 
consideration,  but  the  consideration  must  be  proved^  and  hf 
two  witnesses. 

2.  The  statute  on  the  subject  applies  as  Well  to  contracts  betWeeO 
Indians,  as  to  those  between  a  white  man  and  an  Indian^ 

Error  to  De  Kalb  Circuit  court 

ABBumipsiti  before  Boothe^  J. 

Tl>l0  was^  an  action  of  assumpisit,  brought  ott  a  ^cm 
sitafiory  note  by  the  present  plaintiff;  against  the  ptefflent 
defendaot.  The  plea  of  noa<assuaipsit  was  put  in  Xnf 
tiie  defendantj  who  obtained  a  verdict  and  Judflpmefit  In 
his  favor< 

From  a  bill  of  exceptions^  taken  in  the  progrew  of  the 
cause  in  the  court  below,  it  appears  that  after  the  plain* 
tiff  bad  read  his  note  to  the  Jury,  the  defendant  proved 
an  adfDlsBian,  that  part  of  the  note  was  paid,  which  wa« 
credited  on  the  note^  and  that  both  plaintiff  and  defend* 
ant  were  Indians.  Whereupon,  the  court  charged  the 
Jury,  that  unless  the  plaintiff  had  proved  the  coofliderai 
tion  of  the  note  by  two  witnesses,  that  he  could  not  re^ 
cover,  and  they  must  find  for  the  defendant 

This  charge  the  plaintiff  excepted  to,  and  now  assigned 
it  for  error. 

Moftin,  for  plaintiff  in  error* 
Codirati^  contra. 

9P  38 
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ORMOND,  J.— The  question  to  be  decided,  in  this  case, 
depends  on  the  construction  of  the  statute  on  the  subject 
— (Aiki  Dig.  224.)  "  In  all  cases  where  suit  is  brought 
on  contracts  hereafter  made,  to  recover  money  or  proper- 
ty from  any  Indian,  the  consideration  shall  be  proved  by 
two  credible  witnesses." 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  the 
law  Just  cited  does  not  apply  but  to  cases  where  the  con- 
tract is  between  a  white  man  and  an  Indian,  and  not  to 
cases  where  the  contract  is  between  Indians.  We  can 
^  see  no  reason  for  the  distinction  attempted  to  be  drawn. 
The  clause  cited,  is  part  of  an  act  by  which  the  Jurisdic- 
tion of  the  State  was  extended  over  the  Indian  tribes,  and 
the  Indians  subjected  to  our  laws.  The  humane  provi- 
sion involved  in  this  case,  was  doubtlesa  intended  to  af- 
ford an  additional  security  to  the  Indian,  ignorant  of  our 
language  and  laws ;  and  this  might  in  many  cases  be 
as  necessary  between  Indians,  as  between  an  Indian  and 
a  white  man.  The  terms  of  the  law  are  general)  and  cm- 
brace  such  a  case  as  the  present,  and  we  can  see  no  reason 
for  restraining  its  signification.  Not  only  might  the 
mischief  be  as  great  in  one  case  as  the  other,  but  such  a 
construction  would,  to  a  great  extent,  enable  a  white 
man  to  defeat  the  object  of  the  law,  by  making  his  con- 
tracts nominally  in  the  name  of  some  Indian^ 

The  position  taken  by  the  counsel,  that  the  Indian  is 
not  entitled  to  the  benefit  of  the  statute,  without  putting 
in  issue  the  consideration,  is  equally  untenable. 

The  statute  was  not  designed  to  alter  the  rules  of 
pleading,  but  to  affect  the  quantity  of  proof  which  should 
be  required  in  such  cases.    The  statute  of  frauds  requires 
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that  certain  contracts  shall  be  in  writing,  to  be  obligator 
ry,  as  when  one  binds  himself  to  pay  the  debt  of  ano- 
ther ;  but  it  has  never  bken  held  that  it  was  necessary 
to  aver  in  the  pleading,  that  such  agreement  was  in  wrf- 
ting,  but  that  it  is  sufficient  to  prove  it  on  the  trial. 

The  contract  of  an  Indian  is  not  prima  facie  evidence 
of  a  consideration,  but  the  consideration  must  be  proved, 
and  by  two  witnesses. 

There  is  no  error  \x\  the  judgment  of  the  court,  and  it 
must  be  affirmed. 
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SHIRI4EY  VS^  FELLOWS,  WADSWORTH  ^  CO. 

1«  In  an  action  against  the  maker  of  a  bill  of  exchange,  an  aver- 
ment of  notice  of  the  demand  of  payment,  and  its  refusal  and 
protest,  may  be  supported  by  evidence  shewing  a  want  of 
funds  in  the  hands  of  the  acceptors. 

8.  But  where  a  bill  is  drawn  by  defendant,  for  the  accommoda- 
tion of  the  acceptors,  within  the  knowledge  of  the  payees, — 
the  want  of  funds  in  the  hands  of  the  acceptors,  belonging  to 
the  drawer,  will  not  excuse  the  omission  of  notice  of  non-pay- 
ment and  protest. 

Error  to  the  Circuit  court  of  Tuscaloosa, 

Assumpsit,  before  Chapman^  J. 

This  action  is  agE^lnst  Shirley,  as  the  drawer  of  a  bill 
of  exchange,  drawn  on  and  accepted  by  Glaze  &  Haynes, 
in  favor  of  Fellows,  Read  <S^  Co.,  and  by  them  endorsed 
to  the  plaintiffs  in  the  suit.  The  declaration  is  in  the 
usual  form,  averring  presentment  for  payment,  refusal, 
protest,  and  notice  to  the  defendant.  The  bill  of  excep- 
tions taken  during  the  trial,  discloses  that  the  plaintiff 
introduced  in  evidence  the  bill  of  exchange  on  which  the 
action  is  founded,  also  a  certificate  of  a  notary  public, 
showing  the  protest  of  the  bill  for  non-payment,  but 
omitting  to  show  that  the  defendant  was  notified  in  any 
manner,  of  the  protest.  The  plaintiff  then  offered  evl^ 
dence  to  show  a  want  of  funds  in  the  hands  of  the  ac- 
ceptors, as  an  excuse  for  the  omission  of  notice  to  the  de* 
fend  ant,  To  the  introduction  of  this,  the  defendant  ob- 
jected, because  the  declaration  averred  notice,  and  did  not 
aver  the  want  of  fUnds.    The  court  overruled  the  objec* 
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tloD,  and  admitted  the  evidence,  which  tended  to  show 
a  want  of  funds  of  the  drawer  in  the  hands  of  the  ac- 
ceptors. The  defendant  then  proved,  that  the  bill  .sued 
on  was  executed  to  secure  the  payment  for  a  stock  of 
goods  purchased  by  Glaze  &  Hayhes,  its  acceptors^  from 
the  payees.  The  defendant  requested  the  court  to  in- 
struct the  jury — 

1.  That  the  want  of  funds  of  the  drawer  of  a  bill  of 
exchange,  was  no  sufficient  excuse  in  law,  for.  an  omis- 
sion to  give  notice  of  demand  and  protest. 

2.  If  the  Jury  should  belieye  the  bill  in  suit  was  drawn 
by  the  defendant  for  the  accommodation  of  the  acceptors, 
within  the  knowledge  of  the  payees,  that  in  that  event, 
the  want  of  fUnds  'belonging  to  the  drawer  by  the  ac- 
ceptors, would  Rpt  excuse  the  omission  of  notice  of  non- 
payment  and  protest.  .  These  instructions  were  refused, 
and  the  court  charged  the  jury,  that  proof  of  a  want  of 
fiinds,  was  sufficient  to  excuse  notice  of  demand  and 
protest  in  any  case,  whether  the  defendant  was  a  mere 
accommo^atioa  party  to  the  bill  or  not.  To  this  charge, 
and  refusal  to  charge,  the  defendant  excepted,  and  now 
seeks  to  reverse  the  judgment  of  the  Circuit  court,  on  the 
questions  of  law  arising  out  of  the  bill  of  exceptions. 

« 
« 

Crabby  for  plaintiff  in  error. 
Clarky  contra. 

GOLDTHWAITE,  J.— The  declaration  avers,  that  no- 
tice of  the  demand  of  payment  of  the  bill,  and  its  refusal, 
was  given  to  the  defendant,  and  the  admission  of  evl- 
dence  under  this  averment,  to  show  a  want  of  funds  in 
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the  hands  of  the  acceptors,  presents  a  question,  which 
has  never  been  directly  decided  by  this  court. 

On  the  first  view,  it  woujd  seem  to  be  against  general 
principles,  to  permit  a  party  to  prove  a  fact  diflFerent  from 
the  one  in  issue,  for  the  purpose  of  establishing  his  lia- 
bility, and  it  must  be  admitted,  that  some  of  the  English 
cases  deny  the  correctness  of  such  a  course— (Harris  va 
Richardson,  4  Carr  &  P.  522 ;  Cory  vs.  Scott,  3  B.  &  A. 
619.)  The  direct  question  has  not,  however,  received  a 
decision,  owing,  probably,  to  the  common  practice  of  ad- 
ding the  monfey  counts.  In  the  courts  of  the  United 
States,  the  precise  question  does  not  appear  to  have  arose 
in  any  other  case  than  Frazier  vs.  Harris,  (2  Litt.  185,)  in 
which  the  court  decided,  that  the  evidence  could  not  be 
admitted.  This  decision,  however,  is  adverse  to  the  cur- 
rent of  the  decisions  on  analagous  questions ;  thus  it  has 
been  decided,  where  the  endorser  of  a  note  applied  to  a 
banic  to  get  it  discounted,  and  promised  to'  attend  to  the 
renewal  of  it,  and  take  care  of  it;  and  directed  that  a 
notice  to  the  maker  should  be  sent  to  his  care,  and  such 
notice  was  sent  accordingly ;  it  was  held,  this  was  a 
waiver,  of  a  regular  demand  and  notice,  and  coujd  be 
given  in  evidence  under  the  allegation  of  notice— (Taun- 
ton  B'k  vs.  Richardson,  5  Pick.  436.)  So,  a  promise  to  pay 
after  protest,  will  be  received  as  evidence  of  notice,  and  If 
made  with  a  knowledge  that  no  notice  was  given,  the 
party  cannot  resist  the  demand  for  the  want  of  notice — 
(Plate  vs.  McClure,  4  Rand.  164 ;  Martin  vs.  Winslow,  2 
Mason,  241;  Thornton  vs.  Wynn,  12  Wheat.  183;  Breed 
vs.  Hillhouse,  7  Conn.  R.  523;  Barker  vs.  Parker,  6 
Pick.  80.) 
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So,  also,  the  fact  that  the  maker  had  absconded)  and 
oould  not  be  foUnd^  may  be  given  in  evidence  under  the 
allegation,  that  the  note  was  presented,  and  payment  re^ 
ftifled— (Stewart  vs.  Eden,  2  Caine's  R.  121;  Williams  vsi 
Matthews,  3  Cow^i,  252.)  These  cases  are  sufficient  to 
show,  that  these  allegations  are  at  present  considered  as 
the  necessary  and  proper  form  in  which  the  liability  of 
a  drawei*  or  endorser  is  to  be  averred,  while  more  latitude 
is  allowed  in  the  evidence,  which  will  be  admitted,  if  it 
establishes  a  case  of  legal  liability  against  the  defendant/ 
in  the  character  in  which  he  is  pursued.  The  remedy 
on  the  money  counts  is  much  broader  than  any  which 
has  been  opened  by  relaxing  the  ancient  rules  of  evi- 
dence, when'  applied  to  the  averments  of  the  declaration 
on  bills  or  not^s.  But  when  the  subject  is  examined,  the 
admission  of  this  evidence  seems  amply  sustainable  on 
principle.  If  one  draws  ^  bill,  without  haying  funds  in 
the  hands  of  the  drawee,  for  a  consideration  passing  to 

■ 

him,  he  is  the  real  debtor  in  the  transaction,  and  even 
after  the  acceptance  of  ftuch  a  billj  his  cOUilition  as  the 
primary  debtor  still  continues,  although  another  party 
has  intervened,  on  whom  the  law  casts  the  character  of 
being  first  liable  to  all  the  parties  except  the  drawer. 
Under  these  circumstances,  the  law  dispenses  with  no- 
tice, or  assumes  the  drawer  as  chargable  with  it,  because 
it  would  be  most  iniquitous  ^for  him  to  claim  a  discharge 
from  an  actual  debt,  when  he  has  either  substituted  no 
liability  on  another,  or  that  other,  if  he  paid  the  debt^ 
would  possess  the  clear  and  undisputed  right  to  again 
recover  the  amount  from  his  drawer. 

We  do  not  consider  that  the  Circuit  court  erred  in  ad- 
mitting the  evidence. 
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On  the  mala  question  before  the  jury,  as  to  the  right 
of  the  defendant  to  notice,  a  doubt  cannot  be  entertained. 
He  was  the  drawer,  not  of  an  accommodation  bill,  ia 
the  usual  sense  of  the  term,  but  of  a  bill  drawn  for  the  . 
accommodation  of  the  acceptors,  and  aA)od  in  the  relation  ^ 
of  a  surety,  and  was  as  much  entitled  to  notice^  as  if  he 
had  furnished  the  acceptors  of  a  bill  drawn  for  his  owa 
use,  with  the  funds  to  take  it  up.  If  the  drawer,  in  this 
case,  was  not  entitled  to  notice,  it  would  be  very  difficult 
to  conceive  one  in  which  it  should  be  given.  The  caaea 
of  Cory  vs.  Scott,  (3  B.  &  A.  619,)  and  Norton  vs.  Picker- 
ing) (8  B.  &  C.  610,)  are  identical  in  principle  with  thi& 

There  is  error  in  the  refusal  to  give  the  second  instruc- 
tion asked  by  the  defendant,  and  in  the  charge,  as  given. 

Let  the  Judgment  be  reversed,  and  the  case  remanded^ 
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SKINNER  VS4  Wi  &  R.  dUNN# 

1.  A  power  given  to  an  agent  to  sell  a  slave,  implies  a  power  to 
warrant  the  soundness  of  the  slave. 

2.  But  a  warranty  given  by  the  agent  in  his  own  name,  will  not 
bind  the  principal,  unless  it  be  recognised  and  adopted  by  him. 

3.  The  mere  addition  of  the  words  "  attorney  for  L.  S."  to  his 
signature,  by  the  obligor  of  a  deed,  cannot  control  the  deed^ 
and  vary  the  obligations  entered  into. 

Error  to  the  Circuit  court  of  Tuscaloosa- 
Assumpsit  on  note,  tried  before  Chapman^  J» 
Plaintiff  in  error,  by  his  agent,  Isaac  Hughes,  sold  to 
defendant  a  negro,  for  which  the  note  sued  on  was  given* 
Defendants  plead  the  general  issue,  and  failure  of  con- 
sideration* 

On  the  trial,  plaintiff  proved  the  note,  and  rested  his 
case.  Defendants  then  gave  in  evidence  a  power  of  at- 
torney, fron)  Skinner  to  the  agent,  and  a  bill  of  sale  from 
the  agent,  warranting  the  soundness  of  the  negro;  and 
that  the  negre  died  shortly  after  the  purchase.  They 
also  gave  evidence  conducing  to  prove  that  the  negro  was 
"tmsound  at  the  time  of  sale. 

Plaintiff  asked  the  court  to  charge  the  jury— 

1.  That  the  power  of  attorney  did  not  authorise  the 
agent  to  bind  plaintiff  by  a  warranty  of  soundness. 

2.  That  the  warranty  was  not  that  of  plaintiff. 
This  the  court  refused,  and  charged  the  Jury,  that  the 

'   agent  was  authorised  to  warrant  the  soundness  of  the 
slaves,  so  as  to  bind  his  principal,  and  that  the  acceptance 
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of  the  notes  by  the  principal,  was  a  recognition  of  the' 
acts  of  the  agent.    There  was  no  proof  that  plaintiff 
knew  that  the  agent  had  given  a  bill  of  sale  with  war- 
ranty.    Verdict  and  judgment  for  defendant. 
The  action  of  the  court  was  assigned  as  error. 

Clarkf  for  plaintiff  in  error. 
Phelan^  contra. 

ORMOND,  J.— Two  points  are  made  in  this  case  by  the 
counsel  for  the  plaintiff: 

1.  That  the  authority  given  by  the  plaintiff  in  error, 
to  Isaac  Hughes,  did  not  authorise  him  to  give  a  warran- 
ty of  soundness  of  the  slave,  which  he  was  empowered 
to  sell. 

2.  That  in  fact  no  such  warranty  was  made. 

An  authority  to  do  an  act,  must  Include  power  to  do 
every  thing  usual  and  necessary  to  its  accomplishment 
Thus,  an  agent  employed  to  get  a  bill  discounted,  may 
endorse  it  in  the  name  of  his  employer,  and  bind  him  by 
isuch  endorsement.  So,  an  agent  employed  to  sell  a 
horse,  may  warrant  him  to  be  sound,  that  being  usually 
done  in  such  cases.  But  in  either  of  the  cases  here  put, 
the  power  of  the  agent  might  have  been  restrained  by  ar 
prohibition  to  do  the  particular  act. 

The  power  in  this  case,  is  to  sell  and  convey  the  negro 
in  the  name  of  the  plaintiff,  and  the  agent  must,  as  ao 
Incident  of  that  power,  and  in  the  absence  of  any  prohi- 
bition, have  the  right  to  warrant  the  soundness  of  the 
lAave,  as  that  is  a  usual  and  ordinary  stipulation  in  such 
contracts,  and  must  therefore  be  implied  to  effectuate  the 
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object  of  the  power— (Fenn  vs.  Harrison,  3  Term^  Rep- 
757;  same  case,  4  Term  Rep.  177;  Hilyear  vs.  Hawke,  2 
Esp.  Rep.  72;  Alexander  vs.  Gibson,  2  Campbell,  555.) 

The  cases  cited  by  the  plaintiff's  counsel,  of  Rossiter 
vs.  Rossiter,  (8  Wend.  Rep.  494,)  and  Nixon  vs.  Hyserott, 
(5  Johns.  Rep.  58,)  do  not  militate  against  the  position 
here  taken.  In  the  case  in  Wendell,  the  attempt  was  to 
bring  Xhe  act  of  an  agent  within  the  scope  of  his  power, 
by  virtue  of  a  general  clause  in  the  letter  of  attorney, 
with  which  the  act  done  had  no  necessary  connectiOQ. 
The  case  in  5  Johnson,  was  where  authority  had  been 
given  to  sell  lands  and  execute  a  conveyance,  and  the 
court  held  that  the  attorney  was  not  authorised  to  bind 
his  principal  by  a  covenant— such  power  not  being  ne* 
cessarily  implied,  in  an  authority  to  sell  and  convey 
lands. 

To  ascertain  whether  any  warranty  of  soundness  was 
ia  fact  made,  we  must  examine  the  terms  of  the  war- 
ranty, which  are  as  follows : 

"Enow  all  men  by  these  presents,  that  I,  Isaac  Hughe% 
for  and  in  consideration  of  the  sum  of  one  thousand  dol- 
lars, have  this  day  bargained,  sold  and  delivered,  unto 
William  B.  Gunn,  a  negro  man  named  Ned,  supposed  to 
be  thirty  years  of  age ;  which  negro  I  warrant  to  be 
sound  in  body  and  mind— and  do  further  warrant  and 
defend  the  right  and  title  of  said  negro  to  the  said  Wil-^ 
liam  B.  Gunn,  his  heirs,  &,c.  for  ever.  In  witness  where^ 
of,  I  have  hereunto  set  my  hand  and  seal. 

(Signed,)  "  I.  Hughes,  [seal.] 

"Att'y  for  Livingston  Skinner.^ 

In  has  been  decided  by  this  court,  in  the  case  of  Mar- 
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tin  VS.  Dortch,  ( 1  Stewart,  479,)  that  such  an  execution 
of  a  power  as  this,  will  be  sufficient ;  but  it  is  too  clear 
to  admit  of  doubt,  that  this  is  not  the  w'arranty  of  the 
plaintiff  in  error.  There  is  no  room  left  for  doubt  or 
construction ;  the  agent  does  not  attempt  to  bind  his 
principal,  but  covenants  in  his  own  name,  and  the  mere 
addition  at  the  foot  of  the  instrument,  <'att'y  for  Livingston 
Skinner,"  cannot  control  the  deed,  and  vary  the  obligation 
entered  into  by  Hughes  in  his  own  name — (See  Wilkes 
vs.  Back,  2  East,  143,  and  cases  there  cited. 

The  court  also  charged,  that  the  acceptance  of  the  note 
taken  on  the  sale  of  the  slave,  and  bringing  suit  thereof^ 
was  a  recognition  of  the  acts  of  the  agent.  It  is  stated 
in  the  bill  of  exceptions,  that  there  was  no  proof  that 
the  plaintiff,  when  he  accepted  the  note,  knew  that  his 
agent  had  given  a  bill  of  sale,  with  warranty. 

An  adoption  of,  or  acquiescence  in  the  acts  of  an  agent, 
with  knowledge  of  the  facts,  will  certainly  bind  the 
principal.  The  objection,  therefore,  urged  by  the  coun- 
sel for  the  plaintiff,  that  the  principal  did  not  know 
when  he  accepted  the  note  of  the  warranty  made  by  his 
agent,  is  not  conclusive,  as  he  might  have  known  it  af- 
terwards, and  before  suit  was  brought. 

The  charge  of  the  court  is,  however,  not  strictly  cor- 
rect, as  it  assumes  that  receiving  and  suing  on  the  note 
would  be  an  adoption  of  the  acts  of  the  agent.  Such 
recognition  could  only  arise  from  a  knowledge  by  the 
principal,  of  the  acts  of  his  agent,  which  knowledge  such 
facts  might  conduce  to  prove,  but  the  fact  should  have 
been  left  for  the  consideration  of  the  jury. 

The  judgment  must  be  reversed,  and  the  cause  re- 
manded. 
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JENNINGS  vs.  CUMMING3  &  MASON. 

1.  A  demurier  is  rightfully  sustained  to  a  plea,  that  plaintiff  is 
not  the  owner  of  the  note  sued  on,  if  such  pleit  be  not  verified 
by  the  affidavit  of  defendant. 

2.  Where  there  are  several  pleas,  and  the  entry  of  judgment 

speaks  of  the  <<  issue  joined,"  the  court  will  intend,  that  all  the 
issues  were  submitted  to  the  jury. 

Error  to  Tuscaloosa  Circuit  court. 

Assumpsit,  tried  by  P.  Martin,  J. 

On  the  ninth  of  March,  eighteen  hundred  and  thirty- 
eight,  the  defendants  in  error  brought  an  action  by  peti- 
tion and  summons,  against  the  plaintiff,  in  the  Circuit 
court  of  Tuscaloosa,  on  a  promissory  note,  as  follows : 

^'  Six  months  after  date,  I  promise  to  pay  Geo.  Davis, 
or  order,  eighty-four  dollars,  payable  and  negotiable  in 
the  Bank  of  the  State  of  Alabama,  for  value  received. — 
Tuscaloosa,  August  the  25th,  1836. 

"  Wm.  Jennings." 

On  which  note  is  the  following  endorsement : 

*'  Pay  the  within  to  Cummings  &  Mason.  26th  Aug, 
1836.  G.  Davis." 

We  find  in  the  record  an  agreement  and  entry,  made 
at  the  first  trial  term  in  the  Circuit  court,  in  these  words: 

<'It  is  consented,  that  a  trial  on  the  merits  take  place 
at  the  present  term ;  and  defendant  pleads  in  short,  by 
oonsent,  that  plaintiffs  had  no  interest  or  ownership  in 
the  cause  of  action  simd  upon  at  the  time  of  suit  brought ; 
2.  payment ;  3.  set-off.  Porter,  def 't's  atty-" 
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Whereupon,  the  plaintiffs  demurred  "  in  short  to  the 
plea  of  no  interest  or  ownership  in  the  cause  of  action." 
To  the  pleas  of  payment  and  set-off,  there  was  "  replica- 
tions and  issue  joined.  Crabb,  for  pl'ffa" 

To  the  fira);  plea,  the  demurrer  was  sustained.  The 
issues  on  the  second  and  third  pleas  were  submitted  to 
the  jury,  who  returned  a  verdict  in  favor  of  the  defend- 
ants in  error,  on  which  a  judgment  was  rendered ;  from 
which  the  plaintiff  prosecutes  a  writ  of  error  to  this 
court,  and  insists  upon  its  reversal— 

1.  Because  the  demurrer  to  the  first  plea  should  have 
been  overruled ; 

2.  Because  it  does  not  appear  on  what  issue  the  Jury 
found  their  verdict. 

Porter,  for  plaintiff  in  error. 
Crabb,  contra, 

COLLIER,  C.  J.— L  The  precise  question  raised  by 
the  demurrer  of  the  plaintiff  in  error,  was  brought  to  the 
view  of  the  court  in  Beal  &  Bennett  va  Snedicor,  (Jan. 
term,  1839.)  In  that  case,  the  defendants  in  the  Circuit 
court  pleaded  that  the  plaintiff  (who  sued  as  the  endorsee 
of  a  promissQry  note,) ''  was  not  the  owner  of  the  note 
sued  on,  or  any  part  thereof,  at  the  time  of  the  commence- 
ment of  the  action,  but  the  same  was  then,  and  still  is 
the  property  of  Messrs.  Brewster,  Solomon  &  Co.,"  the 
payees.  To  this  plea,  the  plaintiffs  demurred,  and  the 
demurrer  being  sustained  b^  the  Circuit  court,  the  case 
came  here  for  revision.  This  court  was  of  opinion,  that 
the  act  of  eighteen  hundred  and  nineteen,  "  to  regulate 
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the  proceedings  ia  the  courts  of  law  and  equity  in  thid 
State,"  having  enacted  that  it  shall  not  be  necessary  for 
the  plaintiff  to  prove  an  assignment  of  a  bond,  ^c.  unless 
denied  by  a  plea  verified  by  oath,  made  the  plea  bad^ 
Ibr  the  want  of  such  a  verification.  The  plea  in  that 
case,  being  similar  to  the  one  in  the  case  before  us,  we 
are  satisfied  that  the  court  rightfully  sustained  the  de-* 
murrer. 

2.  The  entry  of  the  Judgment,  after  reciting  the  names 
of  the  Jurors,  proceeds  as  follows :  **  who  being  elected^ 
tried,  and  sworn  the  truth  to  speak,  upon  the  issue  Join- 
ed, on  their  oatlis  do  say  they  find,"  &c.  The  verdict  and 
Judgment  is  in  proper  form,  but  it  is  objected,  that  the 
entry  does  not  show  that  the  issties  were  submitted  to 
the  jury.  True,  the  singular  number  issue  is  employed, 
when  the  plural  would  more  appropriately  express  the 
truth  of  the  case,  yet  we  will  intend  that  both  the  plea 
of  payment  and  set-<iff  were  before  the  jury,  and  that  the 
omission  correctly  to  recite  the  fact,  was  a  mere  dericat 
mistakej  not  affecting  the  validity  of  the  Judgment.  The 
consequence  is^  that  the  same  is  affirmed. 
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Robert's  6t  a1.  vs,  the  state  bank. 

1.  Wheie  a  notary  certified  ia  a  protest,  as  follows :  <<  notices  of 
protest  given  to  the  drawer  and  two  first  endorsers  same  dajr" 
— ^it  was  intended,  that  the  notice  was  in  writing,  and  given 
personally. 

2.  The  certificate  of  the  President  of  the  Bank,  of  the  indebted- 
ness of  defendant,  is  CQnclusive  as  to  the  ri^ht  of  the  bank  to 
sue,  and  prima  fade  evidence  of  the  genuineness  of  the  sig- 
nature. 

3.  It  is  the  duly  of  the  court^  and  not  the  province  of  the  jury,  to 
pronounce  on  the  legal  validity  of  written  evidence. 

4.  Where  the  certificate  of  the  President  of  the  Bank  contains 
no  relerence  to  the  instrument  sued  on,  other  than  its  amount, 
it  is  insufficient  to  give  the  court  jurisdiction,  and  too  loose 
and  indeterminate  to  be  received. 

Error  to  the  Circuit  court  of  Tuscaloosa. 

Bank  motion,  tried  by  Chapman,  J. 

This  was  a  motion  in  the  court  below,  by  the  Bank, 
against  Roberts,  as  the  drawer,  and  the  other  defendaats, 
as  first  and  second  endorsers  of  a  bill  of  exchange,  for 
two  thousand  dollars,  drawn  by  Roberts  on  Turner  & 
Lewis,  and  by  them  accepted.  The  bill  was  endorsed 
by  the  defendants^  John  F.  Everett  and  Joseph  Bates,  Jr. 

The  defendants  appeared,  and  pleaded  the  general  is- 
sue, and  a  jury  being  empanneled,  rendered  a  verdict  in 
favor  of  the  Bank  for  two  thousand  three  hundred  and  I 

twenty  dollars— upon  which  judgn^ent  was  rendered. 

Pending  the  trial,  a  bill  of  exceptions  was  taken,  from 
which  it  appears,  that  the  plaintiffs  below  read  to  the 
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court  the  certificate  of  the  Presideat  of  the  Bank,  to  show 
that  the  bill  was  the  property  of  the  Bank,  which  is  as 
follows : 

^<Bank  of  the  State  of  Alabamc^  Tuscaloosa,  18th. 
March,  1839.— I,  Hardin  Perkins,  President  of  the  Bank 
of  the  State  of  Alabama,  do  hereby  certify,  that  James  F. 
Roberts,  Turner  &  Lewis,  John  F.  Everett  and  J.  Bates, 
jr.  are  indebted  to  the  President  and  Directors  of  the 
Bank  of  the  State  of  Alabama,  the  sum  of  two  thousand 
dollars,  with  interest  from  the  24th  March,  1837;  and 
that  this  debt  is  really  and  bona  fide  the  property  of  the 
said  Bank.  H.  PKHKI^s,  President." 

The  plaintiff  below  also  produced  and  read  in  evi« 
dence,  a  protest  of  a  notary  public,  that  the  said  bill  of 
exchange  was  duly  protested  for  non-payment ;  and  also 
the  certificate  of  the  notary,  that  he  had  given  notice  to 
the  defendants  below  of  the  dishonor  of  said  bill,  which 
certificate  is  in  these  words :  ^<  notices  of  protest  given 
to  the  drawer  and  two  first  endorsers  same  day." 

The  defendants  below  objected  to  the  protest  and  cer- 
tificate of  tte  notary,  as  not  being  sufficient  to  prove  a 
notice  to  the  drawer  and  endorsers ;  and  to  the  certifi- 
cate of  the  President  of  the  Bank,  as  insufilcient  to  show 
that  the  bill  sued  on  was  the  property  of  the  Bank  \  but 
the  court  decided  that  the  protest  and  certificate  were 
proper  evidence  for  the  jury,  to  consider  whether  notice 
was  given,  and  whether  the  bill  was  bona  fide  the  pro- 
perty of  the  bank. 

The  counsel  for  the  defendant  also  moved  for  the  fbl* 
towing  charges  to  the  Jury : 

1.  That  the  notice  in  a  protest,  must  state  the  manner 
9P  40 
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in  which  it  was  given,  and  the  time  when,  whether  per- 
sonally or  otherwise ; 

2.  That  if  the  certificate  is  not  under  the  seal  of  the 
corporation,  then  the  official  identity  of  the  President 
must  be  proved,  and  that  the  signature  is  in  his  hand 
writing ; 

3.  That  the  certificate  of  the  President' of  the  Banki 
must  contain  within  itself  such  a  description  as  must 
identify  the  particular  bill  or  note ; 

4.  That  the  introduction  of  said  certlficatei  not  con* 
taining  within  itself  a  reference  to  the  subject  matter  of 
suit,  doe»  not  become  connected  with  it,  merely  by  the 
fact  of  producing  it  in  evidence. 

These  charges,  the  court  refused  to  give,  and  the  de* 
fendants  below  excepted.  They  now  assign  for  errori 
in  this  court— 

1.  The  facts  stated  in  the  record,  do  not  shew  a  case 
in  which  Judgment  could  be  legally  rendered ; 

2.  There  was  no  sufficient  notice  bringing  the  parties 
before  the  court,  as  authorised  by  the  statute; 

3.  There  is  no  showing,  that  the  instrument  sued  on 
was  the  property  of  the  Bank ; 

4.  The  court  below  erred,  as  shewn  in  the  bill  of  ex- 
ceptions, and  in  refusing  the  charges  prayed. 

Porter^  for  plalntlflTs  in  error. 
Phelatij  contra. 

ORMOND,  J.— The  charter  of  the  Bank  of  the  State  of 
Alabama,  authorises  proof  to  be  made  of  notice  of  the 
dtahonor  of  a  bill  of  exchange  or  promissory  note,  by  the 
certillcate  of  the  notary. 


THE  SUPREME  COURT  OF  ALABAMA.  315 


Roberts  et  al.  vs.  The  State  Bank. 


The  provision  is  in  these  words:  "The  protest  of  a 
notary  public,  of  an  inland  bill  of  exchange,— or  other 
protestable  security,  the  property  of  said  Bank,— setting 
forth  a  demand,  refusal,  non-acceptance  or  non-payment, 
and  that  notice  thereof  was  given  either  personally  or 
otherwise,  to  the  parties  entitled  thereto,  shall  be  evi- 
dence of  such  facts:  Provided^  that  nothing  herein  con- 
tained, shall  be  construed  to  affect  the  reasonableness  or 
sufficiency  of  such  demand,  refusal,  non-acceptance  or 
non-payment." 

The  certificate  made  by  the  notary  in  the  protest,  is  as 
follows:  ^'notices  of  protest  given  to  the  drawer  and  two 
first  endorsers  same  day."  The  certificate  of  the  notary, 
that  notice  of  the  dishonor  of  the  instrument  has  been 
given,  is  prima  facie  evidence  of  the  facts  it  recites,  and 
should  set  them  forth  with  reasonable  certainty.  There 
can  be  no  controversy  as  to  the  time  when  the  notice 
was  given :  it  was  on  the  same  day  that  the  protest  was 
made,  but  it  is  insisted,  that  it  does  not  appear  whether 
the  notice  was  verbal  or  in  writing ;  whether  the  notice 
was  given  personally,  or  left  at  the  house  or  place  of  bu- 
siness of  the  plaintiffs  in  error.  We  think,  however,  that 
the  criticism  of  the  counsel  for  the  bank,  on  the  word 
^noiieeSi^  is  correct:  we  must  intend  that  the  notice  was 
In  writing,  and  given  personally ;  the  language  will  not 
reasonably  admit  of  any  other  interpretation.  Had  he 
stated  that  notice  was  given  to  the  parties  the  same  day, 
there  would  be  great  force  in  the  objection,  as  it  would 
then  be  uncertain  whether  the  notice  was  written  or 
verbal,  and  the  statute  seems  to  contemplate  that  the  no- 
tary should  state  in  what  manner  the  notice  was  given. 
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and  if  this  were  not  done— but  the  result  stated  by  the 
notary  instead  of  the  facts— it  would  be  impossible,  In 
roost  cases,  for  the  party  to  contradict  it,  if  untrue.  The 
employment,  by  the  notary,  of  the  substantive  notices^ 
6hows  the  character  of  the  notice :  we  must  intend  that 
it  was  in  writing. 

In  the  case  of  Charles  Cullum  vs.  Denys  Casey  4*  Co., 
at  the  last  term,  we  held  that  a  certificate  of  a  notary, 
that  a  bill  was  presented  for  payment  ''at  the  place  of 
business"  of  the  drawees,  was  sufficient,  without  setting 
forth  where  the  place  of  business  was. 

The  first  and  second  assignments  of  error,  question  the 
sufficiency  of  the  notice,  and  that  the  facts  stated  on  the 
record,  do  not  authorise  the  judgment.  In  the  case  of 
James  Curry  vs.  The  Bank  of  Mobile,  decided  at  the  last 
term,  after  a  review  of  all  the  cases  on  the  subject,  we 
held  that,  whether  the  judgment  be  by  default  or  other- 
wise,  in  cases  of  this  summary  character,  the  record  must 
show  affirmatively,  every  fact  necessary  to  give  the  court 
jurisdiction,  but  that  when  an  issue  was  made  up,  "the 
verdict  would  ascertain  the  defendant's  liability,  as  in 
other  cases,  in  suits  brought  la  the  ordinary  mode ;  and 
that  it  was  unnecessary  to  encumber  the  record  either 
with  the  proof  or  fact  of  notice,  or  of  those  facts  which 
constitute  the  liability  for  the  debt.  Should  either  party 
desire  to  reserve  the  legal  sufficiency  of  the  facts,  it  can 
be  done  by  bill  of  exceptions,  or  by  demurrer  to  the  evl^ 
dence.''  This  decision  was  made  on  great  consideration, 
and  we  are  entirely  satisfied  with  it.  As  this  case  was 
determined  below,  on  an  issue  in  fact  between  the  par- 
ties^  those  assignments  of  error  cannot  be  sustained :  tlid 
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case  must  be  determined  on  the  points  reserved  in  the 
bill  of  exceptions. 

But  Is  necessary,  in  all  cases,  that  the  court  have  Juris- 
diction ;  and  this  fact,  the  plaintiff  must  in  all  cases  of 
this  summary  character,  show  affirmatively  on  the  re* 
cord.  The  jurisdiction  can  only  be  given  by  the  certlfl* 
cate  of  the  President  of  the  Banlc,  that  the  debt  is  really 
bona  Jide  the  property  of  the  Bank,  and  this  leads  us 
to  the  examination  of  the  certificate  of  the  President  of 
the  Bank,  which  is  found  in  the  record. 

It  is  insisted,  that  unless  the  seal  of  the  corporation  be 
annexed  to  the  President's  certificate,  that  proof  must  be 
made  of  the  genuineness  of  the  signature,  and  that  the 
Individual  signing  it,  is  the  President  of  the  Bank. 

The  Bank  of  the  State  of  Alabama  is  the  property  of 
the  public ;— its  President  and  Directors  are  appointed  by 
the  Legislature :  we  must  therefore  Judicially  take  notice 
who  they  are,  and  therefore  must  Judicially  know,  that 
Hardin  Perkins  was  at  the  date  of  this  certificate,  Presi- 
dent of  the  Bank. 

It  is,  however,  admitted,  that  it  is  a  much  more  diiB- 
eult  question,  whether  the  court  must  be  presumed  to  ' 
know  his  signature ;  we  think,  however,  that  such  was 
the  intention  of  the  Legislature.  The  power  to  make 
this  certificate,  which  confers  Jurisdiction  in  these  sum* 
mary  cases  on  the  court,  is  given  to  the  President  of  the 
Bank— not  to  the  corporation— and  therefore,  it  is  not  ne* 
cessary  that  the  certificate  should  be  verified  by  the  seal 
of  the  corporation;  as  therefore  this  duty  is  thus  cast  on 
him,  as  a  public  officer,  and  as  the  prosecution  of  suits  on 
behalf  of  the  Bank,  is  entrusted  to  the  attorney  of  ttM 
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Bank,  who  is  appointed  in  pursuance  of  law,  and  there- 
fore at  least  quasi  a  public  officer,— we  thinlc  it  reasona- 
ble, that  the  Legislature  intended  that  the  certificate  of 
the  President  of  the  Banic,  thus  ofifered,  should  be  coqcIu- 
0ive  as  to  the  right  of  the  Bank  to  sue,  and  at  least  prima 
facie  evidence  of  the  genuineness  of  the  signature. 

But  the  certificate  of  the  President  must,  in  itself,  or  by 
reference  to  something  else  thereby  adopted  as  part  of  it, 
disclose  with  reasonable  certainty,  that  the  debt  proposed 
to  be  recovered  in  this  summary  mode,  is  reaUp  and  bona 
fide  the  property  of  the  Bank.  This  has  not  been  done 
In  the  certificate  produced  in  this  case ;  it  contains  no  re- 
ference to  the  debt  sued  on,  further  than  by  its  amounti 
and  would  apply  to  any  debt  of  the  same  amount  due 
by  the  s^me  parties.  This  is  certainly  too  loose  and  in- 
determinate, especially  in  this  summary  proceeding, 
which  the  defendant  cannot  question  the  right  of  the 
Bank  to  institute. 

The  counsel  for  the  Bank  has  relied  on  the  case  of 
Walker  vs.  The  Bank  of  Alabama,  (4  Stew.  &  For.  215,) 
as  an  authority  to  shew  that  an  allegation  in  the  noiicej 
that  the  instrument  sueJ  on  vras  the  property  of  the 
Rank,  would  give  the  court  Jurisdiction.  The  language 
of  the  court  is,  *<  the  first  assignment  of  error  in  this  case 
is  a  general  one,  and  the  third  is  not  sustained  by  the 
record— as  the  allegation  in  the  notice,  that  the  plaiutiflTs 
below  were  the  < holders  and  owners'  of  the  bill  of  ex- 
change sued  on,  is  equivalent  to  alleging  that  the  bill 
was  the  property  of  the  Bank.'' 

This  case  is  n!ft  correctly  reported ;  the  first  asdign- 
aient  of  error,  to  which  the  court  refer  as  too  general  to 
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be  noticed,  is  omitted  in  the  printed  report,  ad  we  have 
ascertained  by  examining  the  original  record ;  and  what 
is  called  the  first  in  tbe  report,  is  in  the  record  the  Ibird 
assignment. 

There  is  in  addition  to  this,  a  verbal  inaccuracy  In  tbe 
opinion,  as  is  manifest  from  other  parts  of  it,  in  this,  thai 
it  appears  to  derive  the  jurisdiction  of  the  court,  from  an 
allegation  in  the  notice.  Such  a  decision  would  be  at 
war  with  ail  ttie  previous  and  succeeding  decisions  on 
the  subject;  besides,  the  Judgment  of  the  court,  in  thai 
case,  showed  that  the  certificate  of  the  President  was 
produced,  averring  that  the  debt  sued  on  was  really  and 
bona  fide  the  property  of  the  Banlc.  The  court  was 
-therefore  correct,  ia  saying  that  tiie  third  assignment  of 
error  (which,  in  the  printed  report,  is  put  down  as  tbe 
first,) "  is  not  sustained  by  the  record,"  although  a  wrong 
reason  appears  to  be  given  for  it.  This  inaccuracy 
doubtless  arose  from  the  circumstaoce,  that  the  contro- 
versy in  the  case  was  upon  the  fact  of  the  acceptance  of 
tbe  bill  by  Walker,  and  for  want  of  an  averment  of  proof 
of  that  fact,  the  case  was  reversed. 

In  this  case,  the  facts  are  sent  up  by  bill  of  exceptions^ 
and  we  have  the  certificate  of  the  President  of  the  Bank 
in  h€ee  verba.  It  is,  for  the  reasons  given,  insufficient  to 
give  the  court  Jurisdiction,  and  for  that  cause,  tbe  Judg* 
ment  of  tbe  court  below  must  be  reversed,  and  tbe  cause 
remanded  for  further  proceedings. 

The  court  also  erred,  in  ieaving  to  the  Jury  tbe  sufll* 
dency  of  the  certificate  of  the  President  of  the  Bank, 
and  tbe  certificate  of  the  notary,  that  notice  bad  been 
given  to  the  defendants  below.    It  was  both  tbe  province 
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and  the  duty  of  the  court,  to  have  pronounced  the  legal 
validity  of  the  evidence,  and  not  to  have  left  it  to  the  jury. 


ALFORD  VS,   JOHNSON. 

1.  Where  plaintiff's  agent  in  attachment,  declares  on  oath  that 
defendant  is  indebted  to  plaintiff  in  a  snm  certain  by  note,  and 
then  sets  out  the  note  in  hcec  verba — it  is  sufficient. 

2.  The  authority  of  the  agent  to  execute  a  bond,  must  be  ques** 
tioned  by  plea  to  that  effect,  or  it  will,  be  presumed  by  the 
court 

3»  Plaintiff  in  attachment  must  be  required  to  perfect  a  defective 
bond,  and  decline  doing  so,  before  proceedings  will  be  quashed 
for  such  defect 

^  The  act  which  requires  process  issued  from  the  clerk's  office 
of  any  court  in  this  State,  to  be  directed,  <<to  any  sheriff  of 
the  State  of  Alabama,"  &c.,  does  not  embrace  aUachmeats  is- 
sued by  justices  of  the  peace. 

9w  Where  an  affidavit  describes  the  plaintiff  by  the  christian 
nanoe  of  <<Abraham,"  and  in  the  bond  and  attachment  he  is 
called  "Abram,"  the  bond  and  attachment  may  be  amended, 
to  conform  to  the  affidavit. 


Error  to  Tuscaloosa  Circuit  court 

Attachment,  tried  by  P.  Martin^  J. 

The  plaintiff  in  error,  by  his  agent,  N.  B.  Garner,  on 
(be  eleventh  December,  eighteen  hundred  and  thirty- 
•even,  caused  an  attachment  to  be  issued  against  the  de- 
feadanl.i  by  a  Justice  of  the  peace  of  Tuscaloosa,  returna- 
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ble  into  the  Circuit  court  of  that  county.  At  tbe  term 
of  that  court,  holden  in  March,  eighteen  hundred  and 
thirty-nine,  the  defendant^  by  his  attorney,  moved  the 
court  to  quash  the  attachment,  for  the  insufficiency  of  the 
affidavit,  bond  and  writ  of  attachment— which  motion 
was  granted,  and  Judgment  rendered  against  the  plaln^ 
tiff  for  cosus. 

This  Judgment  is  here  assigned  for  errors 

Clarky  for  plaintiff  in  error. 
Phelauy  contra^ 

COLLIER,  C.  J.— The  record  does  not  discover  the  spe-^ 
cific  grounds  of  the  motion  in  the  Circuit  court;  but  the 
defendant's  counsel.  In  his  argument,  has  insisted  that 
the  Judgment  is  legal— 

1.  Because  the  affidavit  does  not  conform  to  the  sta* 
tute ; 

2.  Because  the  bond  is  hot  Well  executed  j 

3.  Because  its  condition  is  defective ; 

4.  Because  tbe  writ  of  attachment  is  not  properly  di« 
rected;  and 

Lastlyi  Because  there  is  a  variance  between  the  c^ 
davit  J  bond  and  process. 

1.  It  is  objected  to  the  qfidavit^  that  the  plaintiff  does 
not  swear  that  the  defendant  Is  indebted  to  him  In  a  sum 
certain.  This  objection  is  not  (in  our  opinion)  well  tSr 
ken.  Tbe  plaintiff's  agent  declares  on  oath,  that  the 
d^endant ''  is  Justly  indebted  to  the  said  Abraham  Alford, 
in  the  sum  of  thiee  thousand  dollars,  by  a  sealed  note,  of 
the  tenor  follow ing"~and  then  sets  it  out  in  htec  verba. 
9P  41 
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This  mode  of  stating  the  defendant's  indebtedaess  is 
equivalent  to  a  direct  affirmation^  that  he  owed  the 
plaintiff  the  sum  expressed  in  the  face  of  the  specialty. 
The  affidavit^  in  all  other  respects,  conforms  to  the  act  of 
eighteen  hundred  and  thirty-three,  (Aik.  Dig.  s.  6,  p.  38,) 
and  has  not  been  drawn  in  question^ 

2.  Without  pretending  to  determine  whether,  where 
a  party  sues  out  an  attachment  by  an  agent,  &&  it  is  ne- 
cessary that  the  bond  should  be  executed  by  the  agent, 
&c.  as  the  'principal;  we  think  if  this  be  necessary,  that 
Garner  may  be  so  regarded.     The  bond  is  thus  executed : 

'^Abraham  Alford,  [seal.] 

By  his  agent,  K  JS.  Oarner. 
"  N.  B.  Garner,  [seal.] 
"  J.  Cantley,  [seal.] " 

Neither  the  bond  or  condition  style  either  of  the  obli- 
gors as  a  principal  or  a  surety^  so  that  we  might,  if  it 
were  required  in  order  to  sustain  the  attachment,  con- 
sider Garner  as  the  principal,  and  the  execution  by  Al- 
ford, through  his  agency,  as  surplusage.  So,  if  the  exe- 
cution of  the  bond  by  Garner  for  Alford  was  unauthor- 
ised, it  would  impose  no  liability  upon  the  latter,  but  the 
former  would  be  personally  responsible  for  having  ex- 
ceeded his  authority. 

Upon  a  motion  to  quash,  we  are  to  look  alone  to  the 
face  of  the  proceedings  objected  to,  and  if  these  be  regu- 
lar, the  motion  will  be  denied.  Thus :  if  the  bond  should 
have  been  executed  by  the  plaintiff,  we  will  presume 
that  Garner's  authority  was  ample  for  that  purpose— if 
it  was  not,  the  plaintiff  might,  by  plea,  have  questioned 
the  legality  of  his  agency. 
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3.  The  sufBciency  of  the  condition  of  the  bond,  must 
be  determined  by  a  reference  to  the  attachment  law  of 
eighteen  hundred  and  thirty-three,  and  not  that  of  the 
twenty-third  December,  eighteen  hundred  and  thirty- 
seven,  as  was  supposed  in  argument ;  for  the  attachment 
was  issued  on  the  eleventh  December,  twelve  days  pre- 
vious to  the  passage  of  the  latter  statute. 

The  3d  section  of  the  act  of  eighteen  hundred  and 
thirty-three,  requires  that  the  bond  shall  be  <'  conditioned 
that  the  plaintiff  shall  prosecute  his  or  her  attachment 
to  effect,  and  pay  the  defendant  all  such  damages  as  he 
or  she  may  sustain,  by  the  wrongful  or  vexatious  suing 
out  of  such  attachment."  The  6th  section  prescribes  the 
form  of  the  affidavit^  band,  and  attachment,  and  the  condi- 
tion there  found,  is  materially  variant  from  the  3d  sec- 
tion.   Such  part  of  it  as  concerns  us  at  present,  is  in 

these  words :  '*Now  if  the  said shall  prosecute  his 

suit  with  effect,  or  in  case  he  fail  therein,  shall  well  and 

truly  pay,  and  satisfy  to  the  said ,  all  such  costs 

and  damages  as  shall  be  recovered  and  awarded  against 

the  said ,  his  heirs,  executors  or  administrators,  in 

any  suit  or  suits,  which  may  be  hereafter  brought  for 
wrongMly  suing  out  the  said  attachment,  then  the  above 
obligation  to  be  void ;  otherwise,  to  remain  in  full  force 
and  effect."  There  is  a  clear  discrepancy  between  the 
bond  required  by  the  3d  section,  and  that,  the  form  of 
which  is  given  to  the  6th  section ;— under  the  former, 
the  surety  would  be  liable  for  damages  consequent  upon 
the  vexatious  or  wrongful  suing  out  of  the  attachment, 
though  the  plaintiff  might  recover  a  Judgment— while 
under  the  latter,  he  could  be  charged  only,  upon  the  fail* 
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ure  of  (he  plaintiff  to  prosecute  his  suit  to  effect.  This 
state  of  things  was  discovered  by  the  Legislature,  and  oq 
the  tenth  January,  eighteen  hundred  and  thirty-five,  an 
act  was  passed,  which  enacted  "  that  from  and  after  the 
passage  of  this  act,  no  person  shall  sue  out  any  original 
attachment,  without  giving  security  or  securities  to  the 
bond  required  to  be  entered  into,  by  the  third  section  of 
the  above  entitled  act,  (act  of  1833,)  conditioned  as  pro- 
vided for  by  said  act,  which  security  or  securities  shall 
be  approved  of  by  the  judge  or  justice  granting  such  at- 
tachment, and  be  subject  to  all  the  liabilities  of  the  prin- 
cipal in  said  bond."  Here,  we  see  the  Legislature  did 
liot  pretend  to  interfere  with  the  form  of  the  bond,  as. 
before  prescribed,  but  expressly  re-adopt  the  condition, 
the  form  of  which  is  furnished  by  the  act  of  eighteen 
buadred  and  thirty-three,  and  inappropriate  as  it  may 
fseem,  declare  the  legal  effect  of  the  bond,  to  be  theimpo- 
flltion  of  a  liability  upon  the  surety  beyond,  and  in  some 
instances,  in  opposition  to  its  terms :  thus  continued  the 
law  until  the  act  of  eighteen  hundred  and  thirty-seven, 
already  cited.  The  condition  of  the  bond  is  subtantially, 
if  not  literally  copied  from  the  6th  section  of  the  act  of 
eighteen  hundred  and  thirty-three,  and  consequently,  is 
free  from  legal  exception ;  but  even  conceding  the  bond 
to  have  been  defective,  the  Circuit  court  was  not  warrant- 
ed in  quashing  the  proceedings,  unless  the  plaintiff  had 
declined,  upon  the  requisition  of  the  court,  to  perfect  it 
l^y  the  substitution  of  a  new  bond — (Lowry  vs.  Stowe,  7 
Porter's  R.  486.) 

4.  The  attachment  is  directed  to  the  sheriff,  as  required 
by  the  act  of  eighteen  hundred  and  thirty-three ;  and  the 
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act  of  eighteen  hundred  and  thirty-six,  *<  to  amend  the 
laws  regulating  Judicial  proceedings,"  (pamphlet  acts  of 
1836,  p.  25,)  which  directs  that  "  all  original,  mesnq,  and 
final  process,  issued  from  the  clerk's  office  of  any  court 
In  this  State,  shall  be  directed  ''to  any  sheriff  of  the  State 
of  Alabama,"  ^c. — applies  in  terms  to  the  process  of 
courts,  of  which  clerics  are  necessary  officers,  and  conse- 
quently, does  not  embrace  attachments  issued  by  Justices 
of  the  peace. 

5.  The  defendant  insists,  that  there  is  such  a  variance 
between  the  affidavit,  bond  and  attachment,  as  to  have 
authorised  the  judgment  of  the  Circuit  court.  The  affl* 
davit  describes  the  plaintiff  by  the  christian  name  of 
iiiroAam— in  the  bond  he  is  called  both  Abraham  and 
Abram— while  the  attachment  is  sued  out  In  the  name 
of  Abram.  We  think  if  it  were  necessary,  that  the  bond 
and  attachment  might  have  been  amended  so  as  to  con- 
form to  the  affidavit,  and  that  the  variance  is  not  such  as 
to  sustain  the  Judgment. 

This  vi6w  of  the  case  brings  us  to  the  conclusion,  that 
the  Judgment  of  the  Circuit  court  Is  erroneous,  and  it  is 
therefore  reversed,  and  the  case  remanded. 
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THE  STATE  vs.  SAUNDERS. 

1.  An  indictment  for  trading  with  a  slave,  which  states  ibat  goods 
were  bought  from  or  sold  to  the  slave,  "  without  the  consent 
of  the  owner  or  overseer  of  the  slave" — is  sufficient. 

Error  to  Pickens  Circuit  court, 

Indictnient  for  trading  with  a  slave,  tried  before  Chap- 

HMXIl,  J. 

This  was  an  indictment  preferred  against  the  defend- 
ant, in  the  Circuit  court  of  Pickens  county,  for  trading 
with  a  slave. 

The  first  count  of  the  indictment  charges  that  the  de- 
fendant :  "  did  buy  of  and  from  Dick,  a  negro  man  slave, 
the  property  of  one  Walter  W.  Gilkey,  —  two  hundred 
pounds  of  cotton,  for  five  dollars,  without  the  consent  of 
the  master,  owner  or  overseer  of  said  slave,  contrary,"  &c. 

The  second  count  charges  the  defendant  with  receiving 
the  cotton  from  the  slave,  without  the  leave  Or  consent 
of  the  master,  owner  or  overseer,  &c. 

The  defendant  demurred  to  both  counts  of  the  indict- 
ment. The  court  sustained  the  demurrer  to  the  second 
count,  and  overruled  the  demurrer  to  the  first.  There 
was  a  verdict  and  Judgment  against  the  defendant,  but 
the  Judgment  of  the  court  overruling  the  demurrer  to  the 
first  count,  was  reserved  for  the  revision  of  this  court,  as 
a  novel  and  difficult  question,  and  is  now  assigned  for 
error. 

EUis,  for  plaintiff  in  error. 
Attorn py General,  contra. 
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ORMOND,  J.— The  oflfence  described  in  this  indict* 
ment,  is  created  by  statute :  so  much  of  the  act  as  is  per- 
tinent to  the  question,  is  in  these  words:  '^  that  no  person 
whatsoever,  shall  buy,  sell,  or  receive  from  any  slave  or 
daves,  any  commodity,  of  any  kind  or  description  what* 
soever,  without  the  leave  or  consent  of  the  master,  owner 
or  overseer  of  such  edave  or  slaves  in  writing,  expressing 
the  articles  permitted  to  be  bought,  sold  or  bartered ;  or 
unless  the  master,  owner  or  overseer  of  any  such  slave 
or  slaves,  shall  personally  authorise  the  same ;  and,"  ^kCi 
-<Aik.  Dig.  396.) 

There  can  be  no  doubt,  that  where  an  offence  is  cre^ 
ated  by  statute,  the  statute  contains  a  definition  of  the 
offence ;  and  an  indictment  for  such  offence,  must  state 
it  with  certainty  and  precision,  either  in  the  words  of 
the  statute,  (which  is  the  safest  and  most  proper  mode,) 
or  in  equivalent  language.  If  there  be  an  exception  la 
the  statute  creating  the  offence^  the  indictment  must 
show  negatively,  that  the  defendant  does  not  come  wlth^ 
in  the  exception. 

The  offence  created  by  this  statute,  is  buying  from,  or 
selling  to  slaves,  without  the  consent  of  the  owner  or 
overseer  of  the  slave,  given  either  in  writing  or  person- 
ally;  and  an  Indictment,  to  be  good,  under  the  statute, 
must  charge  the  offence  in  both  aspects— affirmatively 
and  negatively — that  the  goods  were  bought  from,  or 
sold  to  the  slave^  and  that  neither  the  owner  or  overseer 
of  the  slave  consented  to  the  traffic. 

It  is  contended  by  the  counsel  for  the  defendant,  that 
the  consent  which,  under  the  statute^  is  to  legalise  deal- 
ing  with  slaves,  is  not  negatived  in  the  indictment,  Inas- 
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much  as  It  is  not  stated  that  the  consent  which  the  sta- 
tute  requires,  was  not  given  either  In  writing  or  peraon* 
ally,  by  the  owner,  master  or  overseer. 

But  the  indictment  does  deny  that  either  the  master, 
owner  or  overseer  consented  to  the  purchase  by  the  de^ 
fendant,  of  the  cotton  from  the  slave,  and  this  charge  the 
defendant  could  negative,  and  entitle  himself  to  an  ac* 
(t|Uittal,  by  proving  a  consent  to  deal  with  the  slave,  by 
the  Written  permission  of  the  owner  or  overseer  of  the 
iBlaVe,  or  by  their  consent  given  personally.  It  oottid, 
therefore,  have  subserved  no  purpose  to  allege  in  the  ia* 
dictment,  that  amsent  was  not  given  in  either  of  the 
modes  pointed  out  in  the  statute,  as  the  general  allegiBr 
tton,  that  no  consent  was  given,  must  include  both  modes 
(Of  consenting. 

It  is  supposed,  by  Way  of  illustration,  that  if  the  charge 
In  the  indictment  be  so  general,  that  the  defendant  might 
excuse  himself  by  proving  a  consent  not  contemplated 
by  the  statute,  and  yet  satisfy  the  averment  in  the  in* 
dictment,  that  the  indictment  must  be  bad:  such  acase, 
it  is  supposed,  would  be  presented,  if  the  consent  Were 
given  orally,  by  an  agent  of  the  master  or  owner, — 
which,  it  is  said,  was  the  predicament  of  this  case  in  the 
eoort  below,  and  that  the  evidence  was  rejected  by  the 
court.  We  are  of  opinion,  that  the  evidence  should  have 
been,  received,  and  would  have  constituted  a  defence. 

The  act  requires  the  consent  of  the  master,  owner  or 
overseer,  to  be  given  either  in  writing  or  personally,  btU 
It  was  not  intended  by  the  Legislature  to  change  the 
rales  of  evidence,  which  at  common  law,  are  the  same 
tn  criminal  as  in  civil  cases.    What  a  man  does  by  bis 
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agent,  he  does  by  himself ;  and  had  this  question  been 
reserved,  there  can  be  no  doubt  that  the  Judgment  must 
have  been  reversed.  But  it  does  not  appear  from  the  re- 
cord, that  any  such  evidence  was  offered— or  if  offered^ 
and  rejected,  that  the  point  was  reserved  for  the  con- 
alderation  of  this  court. 

The  single  point  presented  by  the  record,  is  the  sufficien- 
cy of  the  first  count  of  the  indictment,  and  there  being  no 
error  in  the  judgment  of  the  court  on  the  demurrer  to 
that  count,  it  must  therefore  be  afflrmedi 
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CARMICHAEL  VS.  BROOKS. 

1.  In  an  action  between  the  endorsee  of  a  draft  or  order,  disho- 
nored for  non-acceptance,  and  the  maker — a  written  admission 
of  the  payee,  discharging  the  liability  of  the  maker,  is  inad- 
missible in  evidence. 

2«  A  party,  asking  the  action  of  the  court^  must  be  prepared  to 
sustain  the  whole  demand  in  the  precise  terms  in  which  it  is 
made,  and  the  refusal  to  act  will  not  be  error,  although  a  por- 
tion oi  the  request  might  have  been  properly  granted. 

Error  to  Madison  County  court. 

Assumpsit  by  endorsee  against  maker. 

Brooks,  as  the  assignee  of  Spencer,  instituted  suit 
against  Carmichael,  in  the  County  of  Madison,  on  an  or- 
der In  writing,  of  the  effect  following : 

"The  sheriflF  of  Limestone  county,  will  payE.  H. 
Spencer  the  amount  of  the  Judgment  of  mine  against 
J.  S.  Hendrick,  which  is  two  hundred  and  seventy- 
nine  dollars,  which  amount  I  am  due  said  Spencer ;  and 
this  order  shall  be  your  receipt.  This  16th  January, 
1835.  D.  Carmichael." 

Endorsed — 

"  The  sheriflF  of  Limestone  county  will  pay  over,  when 
collected,  the  amount  of  the  within  order  to  Mr.  John 
Brooks.     November  19th,  1835.  E.  H.  Spencer." 

"  Not  accepted,  for  want  of  funds  in  my  hands.  26 
January,  1835.  Thomas  G.  Tyus, 

Sh'flf  of  Limestone  county." 

The  declaration  is  drawn  in  the  usual  form,  and  avers 
a  presentment  for  acceptance  to  the  drawee,  his  refusal^ 
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to  accept,  and  notice  to  the  drawer.  It  also  avers,  that 
the  drawer  had  no  funds  in  the  hands  of  the  drawee.  In 
the  progress  of  the  trial,  the  plaintiff  read  the  order  and 
its  endorsements  in  evidence  to  the  Jury,  and  also  pro- 
duced and  read  in  evidence,  a  paper  which  purported  to 
he  a  protest  of  an  order,  similar  to  the  one  described  in 
all  respects,  except  the  amount  and  direction :  the  former 
of  which  is  stated  as  "  two  hundreil  and  seventy -Jive  dol- 
lars," and  the  latter  "  directed  to  Thomas  G,  Tt/us,  sheriff 
of  Limestone  county."  This  protest  was  made  by  a  jus- 
tice of  the  pea:5e,  in  the  absence  of  a  notary  public. — 
What  other  evidence,  if  any,  was  offered  by  the  plaintiff, 
is  not  disclosed  by  the  bill  of  exceptions. 

The  defendant  proved  by  a  witness,  the  signature  of 
Spencer,  (the  drawer  of  the  order,)  to  an  instrument  in 
writing,  in  these  words : 

"  This  may  certify,  that  the  judgment  that  D.  Carmi- 
chael sold  me  on  J.  S.  Hendrick,  is  to  have  no  re- 
course on  said  Carmichael,  further  than  said  Carmichael 
is  to  favor  the  collection  of  said  debt.  This  16  January, 
1835.  E.  H;  Spencer." 

And  then  offered  to  read  it  in  evidence  to  the  jury,  but 
the  court  excluded  it. 

The  defendant  then  moved  the  court  to  exclude  the 
evidence  previously  admitted  on  the  part  of  the  plaintiff, 
of  the  order  and  protest— and  this  being  refused,  tendered 
his  bill  of  exceptions  on  both  points.  The  refusal  to 
permit  the  instrument  signed  by  Spencer  to  be  read  in 
evidence,  and  the  refusal  to  exclude  the  evidence  of  the 
order  and  protest,  are  assigned  as  matters  of  error. 
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McClungj  for  plaintiff  in  error. 
Hopkins,  contra. 

GOLDTHWAITE,  J.— A  very  brief  examination  will 
8erve  to  show  that  tlie  instrument  signed  by  Spencer, 
and  offered  in  evidence,  was  rightfully  excluded.  It  pur- 
ports to  be  the  written  admission  of  Spencer,  made  on 
the  same  day  that  the  order  by  Carmichael  to  the  sheriff 
was  executed,  of  a  condition  in  the  contract  of  endorse- 
ment, which,  if  actually  made,  would  discharge  Carmi- 
chael from  all  liability  to  Brooks— he  coming  to  the  pos- 
session of  the  order  after  its  dishonor,  and  being  conse- 
quently put  on  enquiry  into  all  the  equities  existing  be- 
tween the  drawer  and  payee. 

When  the  signature  of  Spencer  was  established  to  this 
instrument,  it  evidenced  nothing  more  than  his  admisHon 
that  such  was  the  contract  between  him  and  Carmichael, 
but  did  not  prove  that  such  a  contract  was  in  fact  made. 

Spencer  would  have  been  a  competent  witness  for 
Carmichael.  and  if  the  contract  was  in  truth  such  as  is 
described  by  the  writing,  could  have  established  the  fact, 
but  the  instrument  itself  might  be  made  at  any  time  pre- 
vious to  the  trial ;  the  fact  therein  stated  might  never 
have  existed,  and  if  competent  evidence,  the  plaintiff's 
action  might  be  defeated  by  the  combination  of  Spencer 
with  the  defendant,  and  neither  of  them  be  guilty  of 
perjury  or  forgery.  The  law  is  not  so  defective  in  guard- 
ing the  rights  of  parties,  as  to  permit  consequences  lilce 
these.  It  i3  urged  that  the  instrument  was,  at  least,  prima 
facie  evidence  of  having  been  made  at  the  time  it  bears 
date,  and  that  the  plaintiff  ought  to  be  put  on  the  proof, 
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that  it  was  not  then  made ;  but  this  proof  would  be  en- 
tirely out  of  his  power,  unless  witnesses  were  present 
when  the  contract  of  endorsement  was  entered  into, 
who  might  be  able  to  swear  that  no  such  writing  was 
then  given,  and  no  such  condition  introduced  in  the  con- 
tract.  Spencer,  if  called  as  a  witness  to  establish  a  lia- 
bility in  Carmichael  to  Brooks,  would  clearly  be  an  in- 
competent witness,  and  would  not  be  permitted  to  dis- 
prove any  matter  of  defence.  There  was  na  error  in 
rejecting  the  writing. 

The  other  point  is  equally  clear  against  the  plaintiff 
in  error.  If  the  application  to  the  County  court,  had 
been  to  exclude  the  protest  on  account  of  the  variance,  or 
if  the  effect  of  the  variancp  in  the  description  of  the  order 
protested  and  the  one  sued  on,  had  been  the  subject  of  a 
specific  charge,  we  should  feel  bound  to  examine  the 
question  with  the  attention  it  would  then  deserve,  but 
the  request  was  to  exclude  the  order  as  well  as  the  pro- 
test There  is  no  valid  objection  urged  against  the 
admission  of  the  order,  and  as  the  County  Court  was 
bound  to  respond  only,  to  the  entire  request  of  the  de- 
fendant, there  was  no  error  in  refusing  to  exclude  the 
entire  evidence  then  before  the  jury,  as  a  part  of  it  was 
certainly  obnoxious  to  no  objection. 

The  rule  Is  well  settled,  that  a  party  asking  the  action 
of  the  court  on  any  subject,  must  be  prepared  to  sustain 
the  action  demanded,  in  the  precise  terms  in  which  the 
request  is  made,  and  the  refusal  of  a  court  to  act  in  the 
manner  requested  will  not  be  error,  although  a  portion 
of  the  request  might  have  been  properly  granted,  and 
should  have  been,  if  asked  independent  of  the  other  part 
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—(Elliot  et  al.  vs,  Purrol,  1  Peters,  328 ;  Moore  vs.  Left- 
wich,  1  Stewart  4*  Porter,  254.) 
Let  the  judgment  be  affirmed. 


STRADER  vs.  HOUGHTON. 

1.  Where  the  surety  to  a  bond  gave  a  verbai  notice  to  the  payeCi 
after  maturity,  to  sue  the  principal,  wbo  declined  doing  so,  un- 
til the  principal  became  insolvent — it  was  held,  that  the  surety 
was  discharged  from  his  liability. 

Error  to  Benton  Circuit  court. 
Covenant— tried  before  Shortridge^  J. 

Martin,  for  plaintiff  in  error. 

COLLIER,  C.  J.— The  only  error  insisted  on  in  the 
proceeding  in  the  Circuit  court,  arises  out  of  a  bill  of  ex- 
ceptions, sealed  by  the  presiding  judge  at  the  trial.  The 
plaintiff  in  error  being  sued  on  a  specialty  for  the  pay- 
ment of  money,  which  he  had  executed  with  one  King 
Jenkins  as  bis  surety,  proved  that  he  had  on  several  oc- 
casions, given  to  the  defendant  a  verbal  notice,  after  the 
maturity  of  the  paper,  to  sue  his  principal,  or  he  would 
consider  himself  discharged  from  his  suretyship— that 
the  principal  was  solvent  at  the  time  of  the  notices,  and 
that  the  money  might  have  been  collected  of  him,  had 
diligence  been  used—that  the  defendant  had  taken  no 
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meaflures  for  several  years,  to  coerce  a  collection,  and  that 
the  principal  was  now  insolvent. 

The  Circuit  judge  charged  the  jury,  that  to  have  made 
the  notice  by  the  plain tijBT  available  in  his  defence,  it  was 
necessary  that  it  should  have  been  in  writing— and  re- 
lied upon  the  case  of  Gayle  vs.  Randle,  (4  Porter's  R.  236,) 
as  having  changed  the  earlier  decisions  on  the  point. 
The  learned  judge  was  clearly  mistaken,  in  the  view 
which  he  took  of  that  case :  when  looked  into,  instead 
of  being  found  introductlve  of  a  new  rule,  it  will  be  seen 
to  be  confirmatory  of  Bruce  vs.  Edwards,  (1  Stewart's 

Bep.  11.) 

^    The  consequence  is,  that  the  judgment  of  the  Circuit 

court  is  erroneous,  and  is  therefore  reversed,  and  the  case 

remanded. 
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PHARES  ft;  HERNDON  VS,  STEWART. 

1.  A  wrongdoer  is  responsible  for  all  the  consequenoes  which 
flow  ifj^fiMiatdy  from  his  wrongful  or  negligent  acts ;  and 
this  rule  is  the  same  in  civil  as  in  criminal  cases,  and  the  re- 
sponsibility is  not  relieved  by  the  fact,  that  the  consequences 
of  the  injurious  act  could  hav^  been  prevented  5y  the  care  or 
skill  of  the  suflerer. 

Error  to  the  Circuit  court  of  Mobile. 

Case  tried  before  Harris,  J. 

This  action  was  commenced  in  the  Circuit  court  of 
Greene  county,  and  subsequently  removed  to  that  of  Mo- 
bile, in  which  it  was  determined  by  a  verdict  and  Judg- 
ment in  favor  of  Stewart,  the  plaintiff,  who  declared  in 
case  against  Phares  ^  Herndon,  as  the  owners  of  the 
steam-boat  Choctaw,  for  an  injury  arising  from  the  neg- 
ligent and  unskilful  conduct  of  their  servants,  while  in 
charge  of  the  said  steam-boat,  which  came  in  collision 
with  a  flat-boat,  laden  with  corn,  and  caused  the  destruc- 
tion of  flat  and  lading,  which  were  the  property  of  the 
plaintiff. 

The  only  questions  made  in  this  court,  arise  from  ex- 
ceptions taken  at  the  trial,  to  the  charge  of  the  Circuit 
court,  and  to  its  refusal  to  give  certain  instructions  to  the 
jury,  asked  for  by  the  defendants. 

The  evidence  disclosed  by  the  bill  of  exceptions,  so  far 
as  is  necessary  to  an  understanding  of  the  questions  pre- 
sented before  this  court,  is  as  follows :  "  On  the  part  of 
the  plaintiff,  it  was  shewn,  that  on  Monday,  the  29th 
May,  1834,  about  one  o'clock  A.  M.,  the  steam-boat  Choc- 
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taw,  then  ascendlDg  the  Tombeckbee  river,  came  in  col« 
UsiOQ  with  the  plaintiff's  flat-boat.  The  master  of  the 
flat,  with  one  of  the  crew,  heard  the  noise  of  a  steam- 
boat, apparently  below  them,  on  the  river,  a  mile  or  a 
mile  and  a  half  distant ;  the  remainder  of  the  crew  were 
immediately  apprised  of  the  approach  of  the  steam-boati 
the  fire  on  the  flat  stirred  up,  and  pine  wood  roasted  near 
the  fire,  so  as  to  enable  the  crew  to  produce  a  blaze 
quickly,  as  soon  as  the  steam-boat  should  te  seen.    Soon 

m 

after  this,  the  steam-boat  turned  a  point,  about  a  quarter 
of  a  mile  distant  from  the  flat,  and  in  full  view;  the 
master  of  the  flat  instantly  lighted  his  torch  of  pine,  and 
placing  himself  in  the  front  part  of  his  flat,  held  it  raised:  - 
at  this  time,  both  steam-boat  and  flat  were  in  their  pro« 
per  places,  according  to  the  rules  recognized  in  the  naii« 
gation  of  the  river.  Wl.ei  the  boats  had  approached 
within  one  hundred  or  one  hundred  and  fifty  yards  of 
each  other,  the  master  of  tl  e  fla# feeling  satisfied  that 
his  light  had  been  plainly  seen  by  those  on  board  the 
steam-boat,  laid  it  down,  but  it  continued  to  blaze  and 
give  light ;  he  then  examined  the  pdsitlon  of  the  steam- 
boat  particularly,  and  from  the  course  it  was  steering, 
he  Judged  that  the  boats  would  pass  each  other  at  a  dis- 
tance of  twenty  or  thirty  yards;  soon  after  this,  he  ob- 
served the  steam-boat  make  a  sheer  toward  the  flat,  and 
he  and  some  of  his  crew,  shouted  with  loud  cries,  to 
warn  the  crew  of  the  steam-boat  to  alter  her  course,  or 
stop  it,  but  it  continued  to  advance  in  the  direction  of 
the  flat,  which  it  struck  in  the  bow,  with  a  barge  which 
the  steam-boat  then  had  at  her  side ;  after  the  collision, 
the  flat  swung  round,  in  which  position  it  received  ano> 
9P  43 
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ther  shock  from  the  bow  of  the  steam-boat ;  the  flat  tben 
commenced  filling  with  water,  and  so  rapidly,  that  the 
master,  with  all  his  crew,  immediately  abandoned  It,  and 
made  their  escape  to  the  steam-boat ;  the  flat  was  stove 
and  brolien  by  the  shocks  so  received--8he  entirely  fllled, 
and  sunk  in  a  few  moments ;  the  river  was  sufficiently 
wide  for  the  steam-boat  to  have  avoided  the  collision,  by 
the  exercise  of  a  reasonable  degree  of  care,  and  the  ii^u* 
ry  would  not  have  happened,  if  the  steam-boat  had  coih 
tinned  to  be  steered  the  same  course  it  was  steering, 
when  first  observed  approaching  the  flat;  the  flat  could 
BOt  have  avoided  the  coUisimi  by  any  means  within  the 
'  power  of  its  crew,  and  the  injury  was  Justly  attributable 
to  the  carelessness  and  want  of  skill  of  those  in  charge 
of  the  steam-boat. 

On  behalf  of  the  defendants,  it  was  proved  that  the 
steam-boat  was  on  the  proper  side  of  the  river,  and  sheer* 
ed  across  at  the  propef  place.  The  moon  was  rising  ia 
the  tops  of  the  trees,  and  was  behind  the  steam-boat,  so 
as  to  throw  their  shadows  ahead ;  no  light  was  seen  oa 
the  flat,  by  the  pilot  of  the  steam-boat,  before  the  boats 
came  in  contact,  nor  was  any  sign  of  fire  seen  on  the 
same  by  any  one,  after  the  accident  occurred ;  the  pilot 
did  not  see  the  flat,  until  the  steam-boat  was  within  the 
distance  of  fifty  or  one  hundred  yards  of  it,  at  which 
time  the  bell  of  the  steam-boat  was  rung,  and  its  wheels 
backed ;  the  pilot  steered  the  steam-boat,  so  as  to  pass 
the  flat,  if  practicable,  without  injury,  perceiving  th^ 
the  headway  of  the  steam-boat  could  not  be  stopped  be- 
ft>re  it  would  reach  the  flat,  but  he  could  not  change  its 
course,  so  as  to  pass  the  flat,  with  the  barge  which  the 
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meam-boat  had  in  tow;  the  flat  was  struck  by  the 
barge ;  immediately  when  the  collision  took  place,  the 
master  and  crew  of  the  flat  Jumped  on  the  steam-boat, 
and  did  not  return,  to  ascertain  what  injury  had  been 
done ;  some  of  the  crew  said  they  were  glad  to  have  an 
opportunity  to  quit  the  flat ;  no  request  was  made  of  the 
captain  of  the  8team*boat,  or  any  other  person,  to  aid  in 
saving  the  flat  or  its  lading ;  the  flat  did  not  sink  en- 
tirely j  but  one  edge  or  side  of  it  remained  above  the  wa* 
ter,  and  it  was  seen  to  float  down  the  river  as  far  as  it 
Gould  be  seen — a  quarter  of  a  mile  or  more ;  the  crew  of 
the  flat  €0uld  have  saved  it  and  the  lading  uninjured,  If 
they  had  made  the  necessary  exertions  to  do  so ;  the  flat 
floated  down  the  river,  and  drifted  ashore  at  Johnson's 
landing,  at  the  distance  of  four  miles  from  the  place  of 
the  accident,  where,  on  the  morning  of  the  second  day 
after  the  collision,  it  was  seen  by  «everal  witnesses,  with 
one  side  or  edge  under  water,  and  the  other  side  entirely 
^bove  the  water ;  at  this  time,  the  flat  could  have  been 
repaired,  and  the  whole  lading  saveA;  the  accident  hap* 
pened  in  a  thickly  settled  neighborhood,  where  there 
Were  many  negroes,  and  all  necessary  assistance  could 
have  been  obtained,  if  applied  for :  two  of  the  witnesses 
took  from  the  flat  some  seventy  or  eighty  barrels  of  corn^ 
which  was  uninjured,  and  made  good  meal— a  quantitjT 
of  corn,  which  was  wet,  was  taken  out,  and  saved  with* 
ottt  injury :  the  master  of  the  flat  and  its  crew,  returned 
up  the  country  on  the  steam-boat,  and  never  made  an 
effort  to  save  the  flat  or  its  lading,  requested  no  asei»- 
tance,  nor  did  any  of  them  see  it  afterwards.  Witnessed, 
professing  to  understand  the  duties  wliich  devolve  mi 
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masters  of  flats,  stated  that  there  was  no  necessity  for 
the  crew  of  the  flat-boat  to  leave  it,  and  that  their  duty, 
and  the  duty  of  the  master,  was  not  to  abandon  it,  and 
that  they  could  have  saved  it,  with  the  lading,  if  they 
had  made  any  effort  to  do  so.  When  the  accident  oc* 
carred,  the  flat  swung  around  the  bow  of  the  steam-boat, 
and  remained  in  that  situation  until  the  crew  of  the 
steam- boat  had  fastened  the  barge,  which  was  separated 
by  the  collision,  again  to  the  steam-boat;  this  took  from 
from  fifteen  to  twenty-five  minutes,  during  which  time, 
no  effort  was  made  by  the  master  of  the  flat,  or  any  of 
his  crew,  to  examine  its  condition,  or  save  it  and  its  la- 
ding. 

The  captain  of  the  steam-boat  stated  that  he  was 
asleep  when  the  accident  occurred,  and  was  waked  by 
the  pilot,  who  told  him  that  the  steam-boat  had  sunk  the 
flat;  that  he  (the  pilqt)  was  not  at  the  wheel,  but  was 
absent  on  a  necessary  call  at  the  time,  and  that  another 
was  at  the  wheel,  when  he  heard  the  alarm  bell  rung, 
and  hurried  to  the  «vheel,  and  endeavored  to  prevent  the 
collision,  but  was  unable  to  do  so ;  he  also  stated,  that 
when  he  got  up,  the  flat  was  pai  tlally  sunk,  though  it 
continued  to  float  down  the  river,  and  was  visible  for 
some  distance;  that  the  crew  of  the  flat  were  all  off  from 
it,  on  the  steam-boat,  with  the  exception  of  one,  who  was 
then  getting  out. 

The  defendants  requested  the  court  to  charge  the  Jury, 
1.  That  if  the  crew  of  the  flat,  by  reasonable  exer- 
tions, could  have  saved  it  and  Us  lading,  the  plaintiff 
could  not  recover.     This  charge  was  given  with  this 
qualification,  viz.  if  the  Jury  should  believe,  that  the  col- 
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lisiOQ  was  owing  to  the  neglect  of  those  who  bad  the 
management  of  the  steam-boat,  and  was  such  as  to  in- 
duce a  reasonable  man,  and  one  acquainted  with  the 
navigation  of  boats,  to  leave  the  flat  for  fear  of  loss  of  life, 
then  the  leaving  of  the  flat  was  Justifiable,— and  if  it 
was  abandoned  under  such  circumstances,  the  plaintiflf 
might  recover,  although  the  boat  did  float  down,  and  the 
corn  might  be  (have  been)  secured  by  attention,  and  the 
aid  of  hands. 

2.  That  even  if  tiie  alarm  was  such  as  to  induce  the 
master  and  crew  to  leave  the  flat  at  the  moment,  yet 
when  the  alarm  subsided,  if  they  saw  the  flat  was  not 
sunlc/but  was  floating  above  the  water,  it  was  their  du- 
ty to  have  returned,  and  to  have  endeavored  to  save  it 
and  its  lading.  /This  charge  the  court  refused  to  give, 
on  the  ground  that  it  did  not  arise  out  of  the  proof. 

The  charge,  as  given,  as  well  as  the  refusal  to  charge 
as  requested,  are  assigned  as  error. 

OayUj  for  plaintiffs  in  error. 
Stewartf  contra. 

GOLDTHWAITE,  J.— The  evidence  disclosed  by  the 
bill  of  exceptions,  is  very  contradictory,  and  it  was  the 
peculiar  province  of  the  jury,  to  determine  what  degree 
of  credit  ought  to  be  given  to  the  several  witnesses.  Be- 
fore a  verdict  could  properly  have  been  rendered  for  the 
plaintiffs,  the  Jury  should  have  i)een  satisfied  that  the  col- 
lision between  the  boats,  was  caused  by  the  negligence 
or  improper  conduct  of  those  in  charge  of  the  steam-boat: 
either  of  these  facts  having  been  established,  it  was  only 
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necessary  to  ascertain  the  amount  of  injury  sustained  by 
the  plaintiff,  and  flowing  imoiediateiy  from  the  wrong- 
ful or  negligent  act  of  the  defendants'  servants :  that  the 
jury  werii  thus  satisfied,  must  be  presumed  from  the  ver- 
dict, and  as  no  exception  was  talcen  to  the  opinion  of  the 
Circuit  court,  except  in  the  particulars  shown  by  the  bill 
of  exception,  we  must  conclude,  that  the  general  rule  of 
law,  governing  cases  of  this  descriptioDi  was  correctly 
expounded  to  the  jury. 

In  general,  a  party  is  responsible  for  all  the  conse- 
quences which  flow  immediately  from  his  wrongful  or 
Degligent  acts :  such  is  the  well  established  rule  of  the 
criminal  law,  which  holds  an  individual  responsible  for 
a  death  caused  by  a  wound,  which  might  have  been 
healed,  if  skilfully  attended  to  in  due  season,  though  the 
responsibility  is  not  incurred,  if  the  death  is  caused  by 
unskilful  treatment,  and  is  not  the  consequence  of  the 
wound  itself. 

In  relation  to  civil  suits,  it  is  believed  there  is  no  ex- 
ception to  the  general  rule,  as  stated,  though  cases  may 
be  imagined,  in  which  a  modification  of  the  principle 
might  be  necessary  to  effect  the  purposes  of  Justice ;  as, 
if  one,  after  receiving  an  injury  of  a  slight  and  unimpor- 
tant nature,  was  wilfully  to  neglect  the  necessary  means 
to  stop  the  progress  of  the  injury,  he  might  be,  in  strict 
Justice,  debarred  from  a  recovery  of  all  but  the  damaged 
arising  from  the  Injury,  at  the  point  when  his  wilful  ne- 
glect had  intervened. 

The  counsel  for  the  plaintiffs  in  error  has  supposetfi 
that  if  the  consequences  of  the  injurious  act  could  be  pre- 
vented by  the  care  or  skill  of  the  sufferer,  that  the  wrong- 
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doer  is  not  responsible  except  for  the  direct  and  present 
iQjary.  No  authority  has  been  cited  to  prove  the  esia^ 
tence  of  this  qualification  or  exception  of  the  general  rutei 
and  it  is  believed  that  tione  can  be  found,  as  it  does  not 
seem  consonant  to  reason,  that  any  one  shall  be  discbarg'^ 
ed  from  the  liability  to  answer  for  the  immediate  conse- 
quences  of  his  own  acts,  by  the  omission  or  want  of 
skill  in  another. 

If,  in  the  case  before  us^  the  collision  of  the  boats  wa9 
eaused  by  the  negligence  or  mismanagement  of  those  in 
charge  of  the  steam-boat,  and  the  flat  and  its  cargo  could 
bave  been  saved,  after  the  collision,  by  the  exercise  of 
eare  and  skill,  it  was  incumbent  on  those  who  caused 
the  injury,  to  have  taken  the  necessary  measures  for  the 
preservation  of  the  property,  if  they  sought  to  relieve 
themselves  or  their  employers  from  liability ;  and  al« 
though,  as  between  the  plaintiff  in  the  suit  and  his  ser* 
vants, — the  master  and  the  crew  of  the  flat, — it  might 
have  been  the  duty  of  the  latter,  to  take  all  the  necessary 
eare  to  prevent  an  extension  of  injury  to  their  employers 
after  the  collision  had  happened,  yet  if  they  neglected 
this  duty,  it  did  not  discbarge  the  defendants  to  this  suit 
from  a  liability  to  answer  for  all  the  damages  which  dW 
rectly  resulted  from  the  negligence  or  mlsmanagemeol 
of  their  servants,  in  charge  of  the  steam-boat. 

If  we  examine  the  charge  of  the  Circuit  court  by  these 
prin<dp]es,  it  will  be  foun(!  to  he  free  from  error.  Tlie 
defendants  to  the  suit  requested  the  court  to  instruct  ttae 
lory,  ^  that  if  the  erew  of  the  flat,  by  reasonable  exer- 
tions, could  have  saved  it  and  its  lading,  the  phdntiff 
eoald  not  recover."    These  terms  do  not,  in  tbemsehiss^ 
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sufficieDtly  indicate  whether  ihe  reasonable  exertions  of 
the  crew  of  the  flat  were  to  have  been  put  forth  before  or 
after  the  collision,  and  the  evidence  was  so  contradictory, 
as  to  wyrant  the  one  or  the  other  inopresslon,  as  the 
Jury  might  give  credit  to  the  one  or  the  other  class  of 
witnesses ;  hence  the  necessity  for  the  explanation  or 
qualification  given  by  the  Circuit  court  "If  (said  the 
Circuit  court,)  the  crew  of  the  flat,  by  the  exercise  of 
reasonable  exertions,  could  have  saved  it  audits  lading, 
the  plaintiff  ought  not  to  recover;  but  if  the  collision 
was  owing  to  the  neglect  of  those  who  had  the  manage- 
ment of  the  steam  boat,  and  it  was  such  as  to  induce  a 
reasonable  man,  and  one  acquainted  with  the  navigation 
of  boats,  to  leave  the  flat  for  fear  of  loss  of  life,  then  the 
leaving  of  the  flat  was  jucstifiable ;  and  if  it  was  aban* 
doned  under  such  circumstances,  the  plainttff  might  re* 
cover,  although  the  boat  did  float  down,  and  the  corn 
might  have  been  saved  by  attention,  and  the  aid  of 
hands."  If  the  charge  was  asked  under  the  impression, 
or  with  the  view  to  instruct  the  jury,  that  in  point  of 
law,  the  neglect  of  the  crew,  to  aid  in  saving  the  flat  or 
the  cargo,  after  ihe  collision  had  talcen  place  through  the 
negligence  or  mismanagement  of  those  in  charge  of  the 
steam-boat,  discharged  the  defendants  from  liability,  it 
should  have  been  refused,  as  the  omission  of  the  crew  of 
the  flat  to  perform  their  duty  to  its  owners,  could  not  re* 
lieve  the  defendants  from  the^direct  consequences  of  the 
want  of  care  or  stcill  of  their  servants. 

In  relation  to  the  charge  refuted  to  be  given,  it  may  be 
observed,  that  no  evidence  is  stated  in  the  bill  of  excep* 
tions,  which  will  warrant  the  inference  that  the  alarmi 
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caused  by  the  collision  of  the  boats,  had,  in  point  of  fact^ 
subsided,  or  that  the  flat  was  floating  down  the  river 
above  the  water,  even  if  at  the  time,  its  crew  tiad  the 
means  to  re-gain  it ;  therefore,  the  Circuit  court  was 
right  in  refusing  the  charge,  for  the  reason  which  it  states 
— that  it  was  unwarranted  by  the  proof:  but  the  charge 
requested,  Was  liable  to  another  objection,  equally  de* 
cisive— it  leads  to  no  conclusion,  in  favor  of,  Dr  against 
either  party.  As  between  the  master  and  crew  of  the 
flat,  it  might  have  been  the  duty  of  the  former,  to  have 
made  use  of  reasonable  exertions  to  save  it  and  the  la- 
ding, in  as  uninjured  a  condition  as  practicable,  but  the 
neglect  of  this  duty  did  not  discharge  the  defendants  from 
the  consequences  legitimately  flowing  from  the  acts  of 
their  servants. 

We  are  satisfied  there  is  no  error  shewn  in  the  pro-> 
ceediDgs  in  the  Circuit  court,  and  its  Judgment  is  affirmed^ 
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TOI^D  ^  LACY  V8,  HARDY  Ct  Sl. 

1.  The  endorser  of  a  written  instrument,  is  a  good  witness,  in  an 
action  between  the  endorsee  and  maker^  where  suit  is  90t  ^ 
brought  against  the  niaker,  at  the  first  court  after  the  assign- 
ment 

Error  to  Morgan  Circuit  court. 

Coveaant,  tried  before  Lawcj  J. 

The  action  in  the  court  below,  was  covenant,  oa  ft 
sealed  writing  for  the  delivery  of  cotton,  made  ty  tbn 
plaintifTs  in  this  court,  to  one  Daniel  Ballew,  on  the  fifib 
of  January,  eighteen  hundred  and  thirty,  by  which  tbQ7 
Obliged  themselves,  twenty  days  after  date,  to  pay  bin) 
five  thousand  pounds  of  seed  cotton,  and  on  failure  there- 
of, two  dollars  per  hundred  weight.  On  tlie  first  May» 
eighteen  hundred  and  thirty-one,  the  bond  was  assigned 
to  the  defendants  in  error,  by  Ballew,  who,  on  the  third 
of  March,  eighteen  hundred  and  thirty-seven,  commenced 
suit  in  the  Circuit  court  of  Morgan  county,  against  the 
plaintiffs  in  error.  The  defendants  below  pleaded  se- 
veral pleas,  and  among  others,  the  plea  of  set-off. 

By  a  bill-  of  exceptions,  taken  on  the  trial,  it  appears 
that  the  plaintiffs  below  offered  said  Ballew,  as  a  wit- 
ness, to  explain  the  nature  of  a  credit  on  the  back  of  the 
Instrument,  which  purported  to  be  a  credit  for  eighty- 
seven  dollars,  wds  entered  there  without  any  payment  in 
fact  having  been  made— that  it  was  a  memorandum, 
which  was  on  the  back  of  the  paper  on  which  the  bond 
sued  on  was  written  before  the  bond  was  made,  and 
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no  payment  was  in  fact  made.  To  the  admission  of 
Ballew  as  a  witness,  tlie  defendants  below  objected,  on 
tbe  ground  of  interest,  but  the  court  permitted  him  to 
testify  in  the  cause.  There  was  a  verdict  and  judgment 
for  the  plaintiffs  below. 

Tbe  admission  of  Ballew  as  a  witness,  is  now  assign- 
6A  Tot  error. 

Hopkins^  for  plaintiffisr  in  error. 
McClung,  contra. 

ORMOND,  J.— It  is  contended  by  the  counsel  for  the 
defendants  in  error,  that  as  suit  was  not  brought  on  the 
larond  against  tbe  makers,  to  the  first  court  after  the  aie^ 
tignment,  as  the  statute  requires,  in  order  to  charge  ad 
endorser  on  an  instrument  of  this  kind,  that  Ballew  was 
discharged  by  the  laches  of  the  endorsees  of  the  paper^ 
irom  all  liability  as  endorser,  and  therefore  a  competent 
Witness. 

This  is  not  correct,  although  it  is  true,  that  a  failuref 
t»  bring  suit  to  the  first  term,  will  discharge  the  endorser 
from  all  liability  on  his  contract  of  endorsement,  save  lH? 
f&OSe  cases-  excepted  by  the  statute ;  yet  it  is  equally 
eMar,  there  are  cases  in  which  he  would  be  liable  to  the' 
ffiddrsee,  although,  as  in  this  case,  the  time  within  whiefa 
the  suit  is  required  to  be  brought  against  the  maker,  had 
Hmxi  suffered  to  elapse. 

If  the  paper  assigned  was  a  forgery,  or  had  been  ia  ' 
Wllole  or  in  part  paid,  when  transferred,  and  no  didclo^ 
wUe  made  of  tbe  fact,  but  transferred,  as  if  tbe  whote- 
amount  were  due,  there  can  be  no  doubt,  that  in  either 
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case,  the  endorsee  would  have  a  right  of  action,  although 
suit  had  not  been  brought  against  the  maker  as  the 
statute  requires.  The  action  would  not  be  on  the  con* 
tract  of  endorsement,  but  on  the  deceit. 

If,  then,  Ballew  was  liable  over  to  the  plaintiffs  below^ 
no  suit  having  been  brought  as  the  statute  requires, 
against  the  maker,  it  must  have  been  for  the  deceit.  If, 
when  he  transferred  the  bond,  he  represented  that  the 
whole  was  due,  when  in  fact  it  was  not,  he  had  a  direct 
interest  in  establishing  it,  and  would  therefore  be  an  in^ 
competent  witness. 

There  is  no  proof  that  Ballew  did  thus  represent  it 
Can  we  infer  that  he  did,  from  the  mere  fact  that  he  en- 
dorsed the  bond  to  the  defendants  in  error,  and  that  they 
brought  suit  for  the  whole  amount  due  on  the  face  of 
the  bond.  He  may  have  passed  it  for  the  small  sum  due» 
after  deducting  the  credit,  or  he  may  have  explained  the 
credit  on  the  back,  as  he  did  at  the  trial,  and  passed  it 
for  the  full  amount.  On  the  first  supposition,  it  is  clear 
he  had  no  interest,  and  on  the  second,  his  liability  would 
not  arise  from  making  such  statement,  but  from  making 
it  untruly. 

To  test  this  fully,  we  may  suppose  that  the  plaintiffs 
in  error  had  succeeded  in  obtaining  an  off-set  for  the 
credit,  and  that  the  defendants  in  error  had  sued  Ballew 
for  the  amount  thus  deducted.  On  the  trial  of  that  case, 
it  is  very  clear  that  the  record  of  the  former  Judgment 
would  not  be  conclusive  against  Ballew,  and  that  to  es- 
tablish his  liability,  it  would  be  necessary  to  prove  that 
he  represented  the  credit  on  the  bond  as  no  payment, 
and  also  that  his  representation  was  untrue, 
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Being  liable  only  in  this  aspect  of  the  case,  to  render 
him  an  incompetent  witness,  his  interest  should  have 
been  shewn  by  proof  of  these  facts ;  this  was  not  done 
in  this  case,  and  he  was  therefore  a  competent  witness* 

The  Judgment  must  be  affirmed. 


cuMMiKGs  et  al.  vs.  m'gehee, 

1.  Trespass  for  mesne  profits,  is  not  maintainable  after  a  recovery 
of  possession  in  ejectment,  but  damages  niny  be  recovered  for 
the  period  intervening  between  the  recovery  of  judgment,  and 
the  execution  of  the  writ  of  habere  facias. 

Error  to  Benton  Circuit  court. 
^Trespass,  tried  before  Shortridge,  J.    Verdict  and  Judg- 
ment for  plaintiff. 

Id  this  case,  there  had  been  a  recovery  of  the  land  ia 
ao  action  of  trespass  to  try  titles,  previous  to  the  com- 
mencement of  the  present  suit.  Judgment  for  plaintiff 
below  was  rendered  upon  a  demurrer  to  the  evidence, 
and  the  damages  assessed  by  a  jury. 

The  plaintiffs  here  assigned  for  error— 

1.  That  the  action  of  trespass  to  recover  mesne  profits 
cannot  be  maintained  in  this  State,  after  trespass  to  try 
titles ; 

2.  That  the  declaration  of  plaintiff  below,  contained 
no  substantial  cause  of  action. ' 
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W,  B,  Martin^  for  plaintiff  in  error. 
Moody ^  contra, 

COLLIER,  C.  J. — The  points  made  In  the  assignment 
of  errors,  lead  us  to  enquire — 

1.  Is  the  action  of  trespass  for  mesne  profits,  maintain- 
able in  this  country  after  the  recovery  of  possession  in 
ejectment^  or  trespass  to  try  titles,  &c.? 

2.  Are  the  facts  set  out  in  the  demurrer  to  evidence, 
sufficient  to  entitle  the  defendant  in  error  (under  his  de- 
claration) to  the  judgment  of  tlie  court? 

1.  By  the  act  of  December,  eighteen  hundred  and 
twenty-one,  "  to  abolish  tlie  fictitious  proceedings  in 
ejectment,  and  for  other  purposes  therein  mentioned," 
(Aik.  Dig.  265,)  a  remedy  is  given  to  the  owner  of  lands 
to  recover  the  possession  in  an  action  of  trespass,  and  in 
the  same  proceeding,  to  recover  damages  and  costs.  By 
a  statute  passed  in  January,  eighteen  hundred  and  tWrtj?- 
flve,  ^*  in  relation  to  suits  of  ejectment  and  demurrers^'* 
the  plaintiff,  at  his  election,  may  bring  either  trespass  to 
try  title,  or  the  action  of  ejectment,  and  when  ejectment 
Is  brought,  it  is  declared  to  be  not  only  lawful,  but  the 
duty  of  the  Jury  trying  the  case,  "  to  asses  the  damageg 
in  favor  of  the  real  plaintiff,  as  in  actions  of  trespass  fty 
try  titles"— (Acts  of  1824,  p.  30.)  Thus  we  discover,  that 
Instead  of  requiring  the  owner  of  land  to  bring  two  ac- 
tions, as  at  common  law,  in  order  to  complete  Justice,  tlw 
same  purpose  may  be  effected  by  a  single  suit.  In  fladt,. 
the  right  of  the  plaintiff  to  recover  damages,  and  the  ex- 
tent of  them,  are  questions  litigated  upon  the  record,  to; 
an  action  to  try  title,  and  a  successful  plaintiff,  who  has 
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recovered  no  damages,  or  very  inadequate  damages,  will 
be  precluded  from  a  re-assertion  of  his  claim,  in  a  sub* 
sequent  and  different  action.  It  is  a  well  established 
rule,  that  Judgments  are  conclusive  between  parties  and 
privies,  not  only  as  to  those  questions  which  were  in 
point  of  fact  adjudged  by  the  courts  rendering  them,  but 
thciy  are  alike  decisive  upon  all  the  points  that  were  in 
issue,  or  properly  determinable.  It  is  upon  this  princi- 
ple, that  an  action  of  trespass  for  the  recovery  of  mesng 
profits  accruing  previous  to  the  rendition  of  judgment  in 
ejectment,  or  trespass  to  try  titles  cannot  be  maintained 
—(Sumter  vs.  Lehie,  1  Const.  Rep.  So.  Ca.  102 ;  Coleman 
vs.  Parish,  1  McCord's  R.  264 ;  see  also  Denn  vs.  Chubby 
1  Coxe's  Rep.  466.)  But  there  is  no  rule  of  law,  that 
would  be  violated,  by  allowing  a  successful  plaintiff*  to 
recover  damages  for  the  period  intervening  between  the 
recovery  of  judgment,  and  the  execution  of  a  writ  oi 
kahwe  faciei  possessionem.  In  fact,  moral  justice  de- 
mands it.  Now,  we  cannot  learn  from  the  declaration^ 
but  that  such  was  the  only  object  proposed  by  the  defend- 
ant in  error ;  true,  he  declares  for  costs  expended  in  ef- 
fecting the  recovery  of  possession,  yet  these  expenditures 
may  have  been  made  subsequent  to  the  judgment,  in 
consequence  of  obstacles  interposed  to  its  execution,  by 
the  plaintiffs  in  error.  All  the  costs  up  to  that  time,  or 
iireMif  and  necessarily  consequent  upon  that  suit,  should 
have  been  considered  by  the  jury  in  their  verdict,  but 
•uch  as  were  occasioned  by  another  proceeding  affecting 
the  subject,  could  not  have  been  anticipated.  Inasmuch^ 
then,  as  it  does  not  appear  from  the  declaration,  that  it 
embraces  matters  litigated  by  the  first  suit,  but'  may  be 
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1«  ^«  Ii^diain  resservee,  under  the  treaty  of  the  twe^ty-tfonrth  of 
M ftf^b,  eighteen  hundred  and  thirty-two,  made  with  the  Greek 
tribe  of  Indians^  may  sell  and  convey  his  land,  if  the  deed  be 
(Kltili^  by  the  i^nf  appointed  for  tbaft  purposei  aqd  b^  «i|h 
IjrQved  b^y  the  Presicjent  of  the  United  States^  apd  a  goo4  legal 
title  in  such  case,  will  vest  in  the  vendee. 

mectnawtr^trlort  beferq  ^wticidg^  h 

Tbiei  waa  aa  actton  a(  treypaea,  to  try  th«  ti^I*  tg  % 
tract  of  land  described  in  the  declaration.  TN  WH  ^Ml 
instituted  in  Talladega  county,  the  seventh  Qf  F9br^l|ry, 
eighteen  hundred  and  thirty-six.  The  case  agreed,  on 
which  the  Judgment  of  the  Circuit  court  was  rendered, 
discloses  the  following  facts: 

The  land  in  controversy  was  reserved  to  one  Atbloclce, 
a  Creek  Indian,  by  virtue  of  the  second  article  of  the 
treaty  of  the  twenty-fourth  of  March,  eighteen  hundred 
and  jLhirty-two,  made  with  the  Creek  tribe  of  Indians. 
On  the  twenty-ninth  of  April,  eighteen  hundred  and  thir- 
ty-four, Atblocke  sold  the  land  to  John  Sutherland,  for  the 
consideration  of  two  hundred  and  fifty  dollars,  and  exe- 
cuted a  deed,  conveying  to  him  all  the  grantor's  right, 
title  and  claim.  On  the  same  day,  this  deed  was  certi- 
fied by  the  agent  appointed  for  that  purpose  by  the  Pre- 
sident of  the  United  States;  and  the  certificate  of  this 
agent  states  that  the  money  was  paid  to  the  said  Atb- 
locke, in  the  presence  of  the  agent.  The  contract  stated 
la  the  deed  from  the  Indian,  was  approved  by  the  Presi- 
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deftt  of  the  United  States,  the  twenty-fifth  of  October, 
etghteeti  hundred  dud  thirty  four.  On  the  sixteenth  of 
November,  eighteen  hundred  and  thirty-five,  SUtheflatid, 
Who  never  was  in  the  actual  possession  of  the  land,  Mti- 
Veyed  it  by  deed  of  bargain  and  6ale,  with  Coventol#f 
fisn^rftl  warranty  to  Rosser,  the  plaintiff  to  the  aettoh. 

S^v^ral  Judgmentd  wer^  obtained  againi^t  SUthefMUfi 
Itt  t^lghteeti  hundred  and  thlrty^two  and  ^ighteeti  hull- 
flfed  nod  thirty-three,  in  the  Cli'cuit  tiourt  of  I^rAtikiUi 
bounty,  in  this  State,  on  which  writs  oTfi.fa.  Were  is6ti6fl 
Wttbiti  the  year,  and  returned  by  the  sheriff  Of  that  60Uli- 
ty,  "no  property:"  and  other ^i.  fa^s  having  been  isto^ 
dire<ited  to  the  sheriff  of  I'alladega  county,  he  levied  Oft 
the  land  in  controversy,  as  the  property  of  Sutherland,  Oft 
the  twenty-fourth  of  July,  eighteen  hundred  and  thirty^ 
Ave,  and  sold  the  same  on  the  seventh  of  Septethbei^,  6X 
the  same  year,  to  Bradford,  the  defendant,  to  whbtn  Hfe 
Utecuted  a  deed,  conveying  all  the  interest  of  the  titlA 
Sutherland  in  the  said  land,  which  h6  could  lawfully 
«onf6y  by  virtue  of  the  said  writs  of  fi.  fa.  Bi^adfOrfl, 
the  purchaser  at  the  sheriff's  sale,  entered  in  posseiMtdtt 
<or  the  Itmd  on  the  same  day  of  the  sale,  and  continued 
Aia  podsesslon  when  the  suit  was  commenced.  The  Clr- 
Mlit  eoUrt,  6h  these  facts,  rendered  Judgment  in  favof  6r 
%ht  defendant;  and  the  plaintiff,  Rosser,  now  proseeutM 
this  writ  of  error  to  thid  court,  to  reverse  the  s&id  Jud^f^ 

AMot. 

CSMtahj  for  plaintiff  id  error. 
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GOLDTHWAITE,  J.— The  regularity  of  tiie  sheriff '8 
tale  aad  deed  to  the  defendant,  is  not  disputed,  or  the 
validity  of  the  Judgments  and  executions  under  which 
tiielevy  was  made,  denied;  nor  is  it  pretended  that  Suth* 
eriand  acquired  any  new  title,  or  that  any  thing  occurred 
to  affect  the  one  previously  held  by  him,  between  the 
time  when  the  levy  was  made,  and  the  commencement 
of  this  action.  These  circumstances,  naturally  enough, 
wo  lid  lead  to  the  conclusion,  that  there  was  something 
very  peculiar,  either  in  the  nature  of  the  title  under 
which  the  plaintiff  seelcs  a  recovery^  or  that  the  rules 
which  govern  this  action,  must  be  very  different  from 
those  which  govern  actions  of  ejectment,  because  an  or- 
dinary legal  title  would  have  passed  from  Sutherland  by 
such  a  sale,  so  as  to  leave  no  estate  to  be  subsequently 
conveyed  by  him,  and  an  ordinary  equitable  title,  will 
not  enable  any  one  to  maintain  the  action  of  ejectment. 
The  plaintiff  can  succeed  in  this  action,  only  by  showing 
that  the  title  of  Sutherland  to  this  land,  at  the  time 
when  the  levy  was  made,  was  of  this  extraordinary  de- 
scription. 

We  will,  therefore,  proceed  to  examine  the  nature  of 
the  title  held  by  him  at  that  period.  He  was  the  pur- 
chaser, by  deed,  from  an  Indian  reservee,  and  the  con- 
sideration for  the  purchase  of  the  land  having  been  paid 
Id  the  presence  of  the  certifying  agent,  appointed  by  the 
executive,  the  deed  was  certified  in  the  usual  form,  and 
aubsequently  approved  by  the  President  of  the  United 
States.  It  has  been  determined  several  times  by  this 
court,  that  as  soon  as  the  individual  Indians  were  located 
on  their  respective  reservations,  they  acquired  a  legal  iiile 
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to  the  occupancy  of  the  land,  with  the  power  lo  sell  U, 
and  consequently,  to  evidence  the  sale  by  a  conveyance, 
which  sale  becomes  valid  to  all  intents  and  purposes, 
when  approved  by  the  President;  and  that  such  a  con- 
veyance from  the  reservce.  after  such  approval,  will  ena- 
ble the  purchaser  to  maint  lin  any  possessory  action  to 
recover  the  land— (Jones  and  Parsons'  heirs  vs.  Inge  and 
Mardis'  heirs,  5  Porter,  327;  Fipps  vs.  McGehec  et  al.  5 
Porter,  413.) 

In  the  case  of  Goodlet  vs.  Smithson,  (5  Porter,  215,) 
we  determined  that  the  purchaser  of  land  from  the  Uni- 
ted States,  acquired  such  a  title  by  the  act  of  purchase, 
evidenced  by  the  usual  receipt  of  the  receiver  of  public 
monies,  as  was  subject  to  be  sold  under  an  execution 
from  a  court  of  law.  Thise  cases  go  very  far  to  deter- 
mine the  present  case,  both  as  to  the  nature  of  the  title, 
and  its  subjection  to  the  ordinary  process  of  execution. 
It  is  supposed,  by  the  plainiilf 's  counsel,  that  a  material 
distinction  can  be  drawn  between  this,  and  the  case  of 
Goodlet  vs.  Smixhson,  as  by  the  terms  of  the  treaty,  the 
purchaser  from  the  Indian  reservee  does  not  acquire  any 
right  to  a  title  from  the  United  States,  until  the  payment 
of  tlie  purchase  money  is  made,  notwithstanding  the 
contract  of  sale  has  been  approved  by  the  President.  It 
is  true,  that  this  difference  exists  between  the  cases,  but 
it  does  not  seem  to  us  to  introduce  any  new  principle. 

The  right  to  receive  the  evidence  of  title  from  the  Uni* 
ted  Stated,  depends,  in  either  case,  on  the  actual  payment 
of  the  purchase  money.  In  the  case  of  the  sale  of  the 
public  lands,  the  mode  of  entering  into  the  contract  is 
prescribed  by  law ;  in  the  case  of  the  sale  of  the  Indiao 
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reservation,  it  is  left  to  the  parties,  but  before  any  validi- 
ty can  be  given  to  tlie  contract,  it  must  be  approved  by 
the  President.  In  the  one  case,  the  register  of  the  lattd 
office  is  the  agent  who  malces  the  sale ;  in  the  other,  It 
is  the  Indian  reservee.  It  may  be  conceded,  that  in  thete, 
as  in  all  other  cases  in  which  the  government  acts  througti 
the  medium  of  agents,  that  the  power  exists,  and  may  be 
rightfully  exercised,  to  examine  and  ascertain,  if  the  pre- 
requisites of  the  law  have  been  complied  with.  If  a 
pretended  payment  has  been  made  to  the  register,  ^r  a 
fraud  practised  on  him,  ttiere  would  be  no  obligation  od 
the  part  of  the  United  States,  to  give  a  patent  to  the 
fraudulent  purchaser,  nor  is  the  individual  who  has  pro- 
cured the  approval  of  the  President  to  his  fraudulent  coo- 
tiact,  or  pretended  contract  with  the  Indian  reservee,  Iti 
a  better  situation.  The  setting  aside  a  fraudulent  diUe, 
i>t  an  approval  procured  by  fraud,  is  a  very  differed 
thing  from  declining  to  issue  a  patent,  where  the  sale 
has  been  regular  and  legal,  or  where  the  approval  has 
been  made  in  the  true  spirit  and  intention  of  the  treftty. 
It  may  be,  that  if  such  cases  should  occur,  that  the  in- 
jured party  would  be  without  specific  relief  by  mandavMm 
to  the  executive  officers,  but  it  is  not  a  legitimate  argii- 
ttient  to  urge,  that  any  officer  of  government  will  refuse 
to  perform  any  act  required  by  law.  The  case  WhiSb 
has  been  supposed  by  the  counsel  for  the  plaintiff,  of  tv^o 
or  more  approvals  by  the  President,  for  the  same  liind, 
under  different  contracts,  is  not  more  difficult  of  soIutioOi 
tban  if  two  certificates  or  patents  were  issued  by  a  re^ 
gister  of  a  lend  office,  or  from  the  general  laud  oHka 
In  tHe  two  first  eaaes^  the  courts  would  ueeessarlly  bave 
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tQ  ^(ermtaci  whicb  approval  or  cerUfiqate  was  i89ued  io 
qmfprmity  wUh  tbe  law,  aQd  the  same  rule  would  pro- 
b«L^ly  apply  to  tbe  case  of  coaflictlQg  patents,  as,  io  tbUi 
GeiMtry»  tb^  title  to  the  public  domaia  cannot  pass  at  tbe 
plfasure  pf  tbe  executive,  but  the  mode  of  Its  alleQatlPO 
If  prescribed  by  law. 

AoQtber  distinction  is  attempted  to  be  shown  between 
Ui«i  prtoQiple  which  it  is  sQpposed  should  govern  thi» 
QWK  wA  tt^^t  of  Goodlet  vs.  3mithson,  and  arises  from 
tbe  nm  ef  the  term  Htkh  in  the  latter  clause  of  the  third 
article  of  the  treaty.  This  word  is  evidently  used  as  an 
iMmlvaleqt  for  patenij  in  the  ordinary  acceptation  in 
urbiQb  that  wi^d  is  received,  when  applied  to  a  grant  by 
tjt^  government,  if  a  title  is  the  right  whereby  one  holda 
landSi  it  cannot  be  denied,  that  a  tUU  to  the  occupancy^ 
WUPled  with  (be  power  to  sell,  is  vested  by  the  treaty 
iB  tbf;  Indian  rfservee,  and  although  this  Is  certainly  an 
iaqomjilete  title,  and  subject  to  be  dlveeted  by  the  tirmt 
Of  the  government,  evidenced  by  act  of  Gongrea«»  or  by 
what  is  usually  termed  a  patent,  it  is  nevertheless  a  suf- 
t^snt  rigM  to  be  recognised  and  enforced  by  the  eourts. 
AU  Qf  the  arguments ai  incmvemmftti,  might,  however,  bt 
welt  answered  with  the  remarli,  that  the  case  on  the  ra* 
car4  Is  free  from  all  the  supposed  difftculties,  and  that  U 
WtU  be  sufficient  to  dispose  of  the  actual  case  before  tho: 
Q09Pt>  and  the  suppoasd  ones^  whenever  they  ariaa 

It  is  noH  perceived  that  the  declsloo  of  this  court,  In  Uui 
cane  «( Chinnubee  vs.  My,  (3  Porter,  362,)  has  any  mata» 
«M  bawring  on  this  case*  There,  tbe  question  heftura  thft 
court  was,  whether  the  widow  of  an  Indian  reserves^ 
i*aa  entmed  te^  d^war  la  tha  reserved  laaKl  which  her 
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husband  had  sold  previous  to  his  death,  and  the  determi- 
nation was,  that  the  Indian  was  seized  of  no  dowable 
estate.  This  decision  cannot  be  understood  as  pronounce 
ing,  that  the  Indian  reservee  had  no  title  to  the  land  oc* 
cupied  by  him,  or  that  none  could  be  transmitted  to  bte 
approved  purchaser.  It  cannot  be  doubted,  when  the 
treaty  is  exaniined,  that  the  reservee's  had  a  right,  which 
is  synonimous  with  title,  to  occupy  the  lands;  this  right 
could  be  transmitted  to  an  approved  purchaser,  who  also 
became  entitled  to  a  title,  t. «.,  a  patent  from  the  United 
States! 

It  has  been  argued,  that  the  act  of  eighteen  hundred 
and  twenty  (Alk.  Dig.  287,  173,)  has  an  influence  oq 
this  case.  This  statute  did  no  more  than  repeal  so  much 
of  the  9th  section  of  the  act  of  eighteen  hundred  and 
twelve,  (Aiic.  Dig.  163,)  as  vested  the  equitable  estate  of 
a  defendant  in  execution,  where  his  lands  were  soldi  in 
the  purchaser,  and  revived  the  common  law  rule.  B^ 
the  common  law,  any  legal  estate  in  lands  could  be  sold 
under  execution,  if  coupled  with  a  beneficial  interest 

It  has  been  supposed  by  the  plaintiff's  counsel,  that  as 
Sutherland  never  had  the  actual  possession  of  the  landy 
that  the  mere  right  to  the  possession,  was  not  capable  of 
sale.  By  the  statute  of  uses,  (Alk.  Dig.  94,)  the  posses- 
sion of  the  bargainor  is  transferred  to  the  bargainee,  and 
If  the  Indian  reservee  was  possessed,  or  entitled  to  pos- 
session, all  his  rights  passed  to  the  purchaser  from  him, 
and  could  be  transmitted  to  others,  unless  an  actual  ad« 
verse  possession  existed  at  the  time  of  executing  the  deed 
of  conveyance. 

The  argument,  that  th#  estfite  of  Sutherland  was  ex* 
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empt  from  ex:ecutiOD,  because  tbe  estate  of  the  Indiaa 
reaervee  could  not  be  alienated  by  the  same  means,  will 
Dot  stand  tbe  test  of  examination.  It  is  evident,  that  no 
sale  under  execution,  or  otherwise,  without  the  consent 
of  tbe  Indian,  could  divest  him  of  his  right  to  occupy  the 
land,  but  this  exemption  was  a  peculiar  privilege,  perso- 
nal to  tbe  Indian  alone,  and  not  an  incident  of  the  estate^ 
capable  of  being  transmitted  to  his  grantee.  We  have 
'several  statutes,  which  authorise  the  exemption  of  chat* 
tels  of  a  peculiar  description,  or  in  the  possession  of  par« 
ticular  individuals,  from  execution,  yet  it  has  never  beea 
supposed,  that  this  exemption  would  continue  after  tbe 
chattel  had  passed  to  another,  or  had  lost  its  distinctive 
character. 

Our  conclusion  is,  that  the  title  to  the  land,  thesut^Ject 
of  this  suit,  passed  to  the  defendant,  Bradford,  by  tbe 
sheriff's  sale,  and  that  no  interest  remained  in  Suther* 
laud,  which  could  be  conveyed  to  the  plaintiff. 

Let  the  Judgment  be  affirmed* 
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DERRICK  VS,   BAKER,  ECLin'r. 

1.  The  question,  whether  the  bailment  of  a  sum  of  money,  is  of 
ftuch  a  character,  as  will>make  the  bailee  responsible  withooft 
a  demand  made,  in  consequence  of  the  use  of  the  money  de- 
livered, is  a  question  of  fact ,-  and  the  evidence  from  which 
the  fact  is  to  be  ascertained,  is  for  the  consideration  oi  the  jury. 

firror  to  Madison  Circuit  court. 

Assump&it,  before  Lane,  J. 

Plaintiff's  intestate,  being  about  to  take  a  Journey  to 
foreign  parts,  left  a  sum  of  money  with  defendant,  to  im 
distributed  among  his  relatives,  in  case  he  never  return- 
ed. The  intestate  died  on  the  Journey,  and  the  money 
fiOt  being  appropriated  by  defendant,  according  to  tbe 
intention  of  the  intestate,  this  action  was  brought  to  n^ 
cover  it. 

Defendant  requested  the  court  to  charge  tbe  Jury,  that 
if  they  believed  the  money  was  left  with  defendant  as 
alleged^  yet  no  action  could  be  sustained  for  its  recovery, 
unless  after  demand  made,— which  was  declined.  The 
court  charged  the  Jury,  that  if  at  any  time  after  tbe  bail- 
menti  bailee  parted  with  the  money,  an  action  could  be 
sustained  without  demand ;  all  of  which  was  excepted 
to,  and  here  assigned  as  error. 

MeClungj  for  plaintiff  In  error. 
Hopkins  J  contra. 

GOLDTHWAITE,  J.--In  the  consideration  of  this  casti 
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we  are  led  necessarily  into  an  enquiry  into  the  precise 
chaVacter  of  the  bailment,  and  of  the  duties  to  be  per* 
fbroied  by  the  bailee.  If  the  character  of  the  bailment 
can  be  determined,  and  the  duties  of  the  bailee  a8ce^ 
tatned,  the  solution  of  the  questions  presented  by  the  bill 
of  exeeptions  will  be  without  difficulty. 

It  is  sufficiently  clear  from  the  evidence,  that  if  tha 
bailor  lived,  the  money  was  to  be  returned  to  him,  and 
was  to  be  distributed  only  in  the  event  of  his  death. 
The  expression  of  this  wish,  or  rather  the  direction  given 
by  the  bailor,  created  neither  a  gift  nor  a  will,  nor  could 
It  be  effectual,  as  a  donatio  caiisa  moriis.  It  was  entire- 
ly Inoperative,  as  its  performance  would  not,  In  law,  have 
discharged  the  bailee  from  the  liability  to  account  to  tba 
personal  representative  of  the  bailor,  after  his  death. 
The  bailment  may  therefore  be  considered  as  entirely 
divested  of  this  condition,  without  which  it  would  have 
been  either  a  mutuum  or  a  deposit^  as  will  be  seen  from 
the  following  definitions :  a  mutuum  is  created,  whea 
the  identical  thing  balled  is  not  to  be  returned,  but  ano- 
ther thing  of  the  same  nature,  kind  or  value ;  a  depaait 
takes  place,  when  the  identical  thing  bailed  is  to  be  re- 
turned to  the  bailor.  Ti^^  former  is  the  usual  case  of  a 
deposit  of  money  with  a  bank,  in  the  ordinary  course  of 
its  business,  and  the  property  in  it  is  immediately  trans* 
fisrred  from  the  bailor  to  the  bailee,  and  it  becomes  a 
miere  gratuitous  loan,  which  it  is  the  duty  of  the  bailee 
to  return  in  kind,  on  request.  The  latter  may  be  iUufl^ 
trated,  by  what  is  ordinarily  termed  a  special  deposit  of 
bills  or  coin,  when  they  are  merely  lodged  for  safe  causr 
tody,  and  of  which  the  property  remains  in  the  bailor 
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unchanged      There  are,  it  is  true,  many  other  cases  of 
deposit,  but  this  is  selected,  as  best  showing  the  prcfbise 
dUTerence  between  this  class  of  bailments,  and  that  of  a 
mutuum.    It  is  evident,  that  in  the  one  case,  a  use  of  the 
thing  bailed  is  contemplated,  and  not  in  the  other.    Al- 
though  it  is  generally  true  of  deposits,  that  the  use  of  the 
thing  balled  Is  not  allowable,  yei  there  are  many  cases 
In  which  it  must  be  contemplated  by  the  parties  to  the 
contract,  where  the  use  may  be  necessary  to  the  preser- 
vation, or  to  the  benefit  of  the  thing  deposited,  as  in  the 
case  of  bailment  of  a  horse  or  milch  cow,  the  depositary 
would  certainly  be  authorised  to  use  the  first,  so  far,  at 
least,  as  to  preserve  it  in  health,  and  to  milk  the  latter. 
But,  in  the  case  of  a  deposit  of  money,  it  may  be  as- 
sumed, that  there  can  be  no  lawful  use  of  it  by  the  de- 
positary, because  the  use  is  inseparable  from  the  property. 
Deposites,  from  their  diversified  nature,  are  subject  to  no 
general  rule,  which  will  authorise  a  court  to  pronounce 
the  user  of  the  thing  deposited,  a  breach  of  duty  in  the 
depositary,  but  each  case  must  be  determined  by  its  own 
peculiar  features,  it  being  necessary,  in  all  cases,  to  con* 
aider  whether  there  may  or  may  not  be  an  implied  con- 
sent to  the  use.     These  general  principles,  in  relation  to 
the  classes  of  bailment,  usually  termed  deposit  and  mu- 
/titfifi,  are  extracted  from  the  valuable  work  of  Judge 
Story,  and  reference  may  be  had  to  pages  34,  66,  7,  8 
and  9.     When  these  principles  are  applied  to  the  case 
on  the  record,  it  wiil  be  perceived  that  the  evidence  was 
not  sufficiently  conclusive,  to  enable  the  court  to  pro- 
nounce, that  the  case  presented  was  a  mutuum^  in  which 
aspect  alone,  would  the  charge  requested  by  the  plaintiff 
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In  error,  have  been  the  appropriate  one.  It  is  equally 
dear,  that  the  evidence  did  uia  warrant  the  court  in  as- 
suming, that  such  a  ease  of  deposit  was  made  out,  as 
would  malce  the  party  res}  onslble  without  a  demand. 
In  consequence  of  the  use  of  the  money  delivered.  The 
evidence  should  have  been  left  to  the  jury,  and  they  in* 
structed  to  determine  from  it,  whether  the  consent  of  the 
bailor  was  given,  that  the  money  might  be  used. 

The  fact,  that  the  money  was  not  shown  to  be  capa- 
ble of  any  identification,  was  a  circumstance  from  which 
such  an  assent  might  be  presumed;  while,  on  the  other 
hand,  if  the  deposit  was  made  with  the  wife  of  Derrick, 
and  if  it  was  ii;tonr!e  1  that  he  should  not  intermeddle 
with  the  money,  these  circumstances  might  lead  to  a 
contrary  conclus'.on.  We  do  not  consider  the  latter  as 
having  the  controlling  effect  which  the  counsel  for  the 
defendant  in  error  contends  for :  certainly  no  contract  of 
deposit  could  be  made  with  the  wife,  without  the  consent 
of  the  husband,  and  when  assented  to,  he  was  lawfully 
entitled  to  the  possession  of  the  money  committed  to  her ; 
nor  is  the  eifect  of  the  written  aclcnowledgment,  given 
before  administration,  such  as  is  supposed  by  the  counsel 
for  the  defendant  in  error.  If  the  acknowledgment  was 
to  control  the  case,  it  would  establish  a  mutuum^  as  it 
speaks  not  of  a  speial  deposit,  but  of  an  indebtedness, 
which  is  entirely  Inconsistent  with  the  idea  of  a  pure 
deposit  The  admissions  and  promises  made  before  the 
grant  of  administration,  estHblished  no  liability,  and 
could  not  change  the  nature  of  the  bailment. 

As  the  instructions  given  were  calculated  to  mislead 
the  Jury  from  the  consideration  of  the  true  question  to  be 
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determined,  and  assumed  as  proved,  a  matter  proper  to 
be  decided  by  tlie  jury,— tlie  judgment  must  be  reversed, 
aad  tbe  case  remanded. 


EAUBKE  vs.   WOLFIS  db  CLARHS. 

1.  Where  the  payee  of  a  promissory  note  makes  an  endorsement 
in  fuily  purporting  to  transfer  the  interest  therein  to  a  third 
person,  and  afterwards  comes  to  the  possession  ot  the  note,  it  is 
competent  for  him  to  maintain  an  action  thereon,  without  pro- 
ducing extrinsic  proof  of  ownership. 

Error  to  the  Circuit  court  of  Sumter. 

Assumpsit,  tried  before  Chapman,  J. 

It  appears  from  the  record  in  this  case,  that  the  defend-* 
ants  in  error,  wbo  were  plaintiffs  below,  tiled  with  their 
"  declaration,  and  sealed  thereto  a  promissory  note,  ol 
which  the  following  is  a  copy,  to  wit: 
"  ^2425  25-100.  New  York,  21  September,  1836. 

"  Fifteen  months  after  date,  we,  the  subscribers,  of 
Livingston,  Sumter  co.  State  of  Alabama,  promise  tQ  p«y 
to  the  order  of  Wolfe  and  Clarks,  (at  the  branch  of  the 
State  Bank  of  Ala.  at  Mobile,)  twenty-four  hundred  and 
twenty-five  25-100  dollars,  for  value  received,  witbeat 
defalcation  or  discount. 

"  Due  24  Dec'r,  '37.  Earbee  &  Weavejl'* 

Upon  which  said  note,  were  the  following  eodorse^ 
ments,  to  wit : 

"  Wolfe  ^  Clarke, 

^^  Charles  Labuzan,  Aff^i?' 


> 
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On  this  part  of  the  transcript,  the  plaintiflf  assigns  for 
error,  "  that  the  court  erred  in  reuderhig  Judgment  for 
the  plaintiffs  in  the  court  below^  as  the  endorsements  on 
the  note  copied  in  the  record,  shows  a  transfer  to  others 
who  should  have  been  parties  plaintiff." 

Porter^  for  plaintiff  in  error- 

COLLIER,  C.  J.— This  assignment  does  not  arise  out 
of  what  is  properly  a  part  of  the  record.  The  note,  with 
its  todorsements,  does  not  appear  to  have  been  made 
such  by  the  pleadings,  or  any  proceeding  had  in  the  Cir 
cait  court.  It  cannot,  then,  be  regarded  in  any  other 
light,  than  as  evidence  filed  by  the  defendants  in  error^ 
to  show  their  cause  of  action. 

But  if  we  were  authorised  to  consider  the  note  and  en^- 
dorsement  as  of  record  in  the  case,  the  objection  of  a 
want  of  title  in  the  defendants,  would  not  avail  the 
plaintiff.  In  Pitts  vs.  KeyserA  Keyser,  (1  Stew.  Rep. 
164,)  it  was  decided,  that  where  the  payees  of  a  promis- 
sory note,  made  an  endorsement  in  full,  purporting  to 
traimfier  the  interest  therein  to  a  third  person,  and  after^ 
wards  came  to  the  possession  of  the  note,  it  was  comp^ 
tbnt  fbr  them  to  maintain  an  action  thereon,  wittK>tit 
producing  any  extrinsic  proof  of  ownership---(To  Um 
aatn^  effect,  see  Dugan  et  al.  v&  The  United  States,  9 
Wheat.  R.  172.) 

These  authorities  would  be  conclusive  against  ttie 
plaintiff,  if  the  assignment  was  sustained  by  the  record. 
The  other  grounds  on  which  a  reversal  is  sought,  were 
held  to  be  unavailing  in  Earbee  vs.  Ware,  at  this  term. 

The  Judgment  is  consequently  affirmed. 
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STANLEY  et  al.  VS,  HILL. 

1^  Matters  resting  in  the  discretion  of  the  court  below,  cannot  be 
reviewed. 

2.  A  frivolous  plea  may  be  treated  as  a  nullity,  and  judgment 
signed  for  want  of  a  plea. 

Error  to  Coosa  County  court. 

Assumpsit.— This  action  was  brought  in  the  court  be- 
low, by  the  defendant,  against  the  plaintiffs. 

The  declaration  recites,  that  the  plaintiffs  in  error, 
and  one  James  Russel,  who  is  not  sued,  executed  the  note 
on  which  the  action  is  founded.  At  the  return  term  of 
the  writ,  the  plaintiffs  in  error  pleaded  in  abatement, 
that  the  note  on  which  the  action  was  founded,  was  ex- 
ecuted by  them  jointly,  with  James  Russel,  who  was  not 
sued  in  the  action.  I'o  this  plea,  the  plaintiff  below  de- 
murred. At  the  trial  term  of  the  cause,  the  court,  on  the 
motion  of  the  plaintiff  below,  permitted  him  to  withdraw 
his  demurrer  to  the  defendants'  plea  in  abatement, 
though  objected  to  by  the  defendants'  counsel,  and  reject- 
ed the  plea  of  the  defendants  as  frivolous.  The  defend- 
ants  then  asked  leave  of  the  court  to  plead  over,  which 
the  court  refused,  and  rendered  Judgment  for  the  plaia- 
tiff  below,  from  which  Judgment,  a  writ  of  error  is  pro- 
secuted to  this  court,  and  these  matters  are  now  assigned 
as  error. 

Stme^  for  plaintiiEB  in  error. 
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'  ORMOND,  J.— It  was  a  matter  resting  entirely  ou  the 
discretion  of  the  court,  to  permit  the  plaintiff  below  to 
withdraw  his  demurrer  to  the  defendants' plea,  and  there- 
fore cannot  be  examined  in  this  court,  on  error. 

The  court  did  not  err  in  rejecting  the  plea  of  the  de* 
fendant,  as  It  was  perfectly  frivolous,  and  presented  no 
point,  either  in  bar  or  nbhtemeiit  of  the  action.  The 
plaintiff  might  have  treated  it  as  a  nullity,  a  iM  signed 
Judgment  for  want  of  a  plea;  there  could  not,  therefore, 
be  error  in  rejecting  it— (State  vs.  Williams,  3  Stewart'* 
Rep.  454.) 

By  the  act  to  regulate  proceedings  in  law  and  equity 
in  this  State,  passed  in  eighteen  hundred  and  nineteen, 
the  pleadings  are  required  to  be  made  up  during  the  first 
week  of  the  term.  If  this  rule  be  not  complied  with, 
and  there  is  no  consent  enlarging  the  tin  e,  the  plaintiff's 
suit  may  be  dismissed  for  faiiine  to  file  his  declaration, 
or  Judgment  by  default  be  entered  for  want  of  a  plea, 
unless  the  court,  in  its  discretion,  on  good  cause  shewn, 
should  grant  longer  time.  The  rejection  of  the  defend* 
ants'  plea,  left  them  at  the  trial  term  undefended,  and  en- 
titled the  plaintiff  to  his s  Judgment,  unless  the  court,  in 
the  exercise  of  its  discretion,  should  then  permit  a  plea 
to  be  filed.  This  permission  was  refused,  and  if  it  were 
a  question  we  could  review,  we  could  not  say  the  discre- 
tion of  the  court  was  unwisely  exercised. 

Let  the  Judgment  be  affirmed. 
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nJ*  *}?[  THE  STATE  VS.  MATTHEWS. 

1.  Enquiries  into  the  genuineness  of  the  records  of  the  court 
cannot  be  allowed,  in  a  criminal  case,  after  the  jury  are  eoh 
panneled. 

2*  Parol  evidence  to  prove  the  identity  of  a  record,  where  tha 
venue  is  changed,  is  admissible,  on  a  suitable  issue  joined 
raising  the  question. 

Error  to  Henry  Circuit  court. 

Indictment  for  murder,  tried  before  A.  Martin^  J. 

The  prisoner  was  indicted  at  the  Spring  term  of  tbt 
Circuit  court  of  Barbour  county,  in  the  present  year,  for 
the  murder  of  one  William  Herring,  and  on  bis  arraign- 
ment,  pleaded  not  guilty ;  on  bis  application,  the  venue 
was  changed  to  Henry  county,  in  the  Circuit  court  of 
which,  a  trial  was  had  at  the  Spring  term,  eighteen  hua«* 
dred  and  thlrty*nlne,  which  resulted  in  the  conviction 
and  sentence'  of  the  prisoner. 

After  the  Jury  was  sworn  and  empanneled,  the  solids 
tor  offered  to  read  to  the  Jury,  the  original  bill  of  indict* 
ment,  said  to  have  been  found  by  the  grand  jury  in  Bar- 
bour county ;  and  the  prisoner,  by  his  counsel,  objected, 
for  the  reason  that  there  was  no  sufUcient  evidence  before 
the  court,  to  show  that  the  paper  offered  to  be  read  wta 
the  original  indictment  in  the  case.  The  certificate  of 
the  clerk  of  the  Circuit  court  of  Barbour  county,  did  not 
show  that  the  original  Indictment  was  appended,  and 
made  part  of  the  transcript.  It  also  appeared  on  inspec- 
tion of  the  transcript,  that  the  original  indictment,  and 
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other  original  papers  in  said  case,  were  not  appended  to 
the  same.  The  original  indictment  and  affidavit,  with 
the  transcript,  had  been  enveloped  and  sealed  up  together, 
and  delivered  to  the  cleric  of  the  Circuit  court  of  Henry 
county,  by  the  cleric  of  the  Circuit  court  of  Barbour  coun- 
ty, but  the  clerk's  certificate  did  not  show  that  the  said 
indiclment  had  been  so  enclosed,  or  that  the  original  pa« 
pers  then  offered  to  be  read,  belonged  to,  or  was  any 
part  of  the  record,  or  that  they  in  any  manner  belonged 
to  it.     The  certificate  is  in  these  words : 

^*  The  State  of  Alabama,  Barbour  county. 

"  I,  Neal  McE>onald,  clerk  of  the  Circuit  court  of  said 
eounty,  do  hereby  certify,  that  the  foregoing  pages  con- 
tain  a  correct  transcript  of  the  order  of  the  change  of  ve- 
nue, and  of  the  several  orders  and  recognizances  which 
relate  to  the  case  of  the  State  against  Michael  Matthews, 
Ibr  murder,  as  therein  specified.  Given  under  my  hand 
and  private  seal,  (having  no  seal  of  office.) 

"  Neal  M'Donald,  [L.  S.]  Clerk." 

The  court  decided,  that  the  certificate  of  the  clerk,  and 
the  record  produced,  did  not  warrant  the  reading  of  the 
indictment,  but  that  other  evidence  might  be  offered  to 
show  the  fact,  independent  of  the  record  and  clerk's  cer- 
tiflcate.  Thereupon,  the  clerk  of  the  Circuit  court  of 
Barbour  county,  was  sworn  as  a  witness,  who  testified 
that  the  Indictment  then  offered,  was  the  original  indlet* 
ment  found  in  the  said  cause :  that  it  was  enclosed  with 
the  transcript,  sealed  up,  and  delivered  by  him  to  the 
cUrk  of  the  Circuit  court  of  Henry  county.  To  the  ad- 
mission of  this  evidence,  the  prisoner  objected,  and  the 
Circuit  court  having  admitted  it,  reserved  the  questions 
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of  law  I  ereoD  arisia;^  as  novel  and  difficult,  for  the  de« 
cislon  of  the  Supreme  co art. 


Attorney  General^  for  the  State. 

GOLDTHWAITE,  J.— Questions  very  similar  to  this, 
have  several  times  been  referred  to  this  court  for  deter- 
mlDatiOD,  but  ea^h  one  has  hitherto  been  decided  on  its 
peculiar  features,  and  no  general  rule,  applicable  to  all 
cases,  has  been  laid  down. 

In  the  case  of  the  State  vs.  Collier,  (2  Stewart,  388,) 
the  prisoner's  counsel,  at  the  trial,  objected  to  the  reading 
of  any  of  the  papers  transmitted  from  Jaclcson  county, 
(from  which  the  venue  was  changed,)  on  the  ground, 
that  they  were  not  properly  in  court.  The  cleric  of  the 
Jackson  Circuit  court,  stated  on  oath,  that  three  days  be* 
fore  the  trial  commenced,  he  came  to  Uuntsville,  from 
Jackson  county,  bringing  with  him  the  original  papers 
and  transcript,  with  the  certificate  thereon,  all  open  and 
unsealed ;  that  on  his  arrival  in  Huntsville,  he  handed 
them  over  to  the  solicitor  unsealed,  who  kept  them  till 
the  morning  of  the  trial,  when,  on  their  being  returned 
to  him,  he,  in  Huntsville,  and  not  in  Jackson  county, 
sealed  them  up  and  and  handed  them  to  the  clerk  of 
Madison  Circuit  court.  The  Supreme  court  determined, 
that  the  papers  were  properly  before  the  Circuit  court, 
notwithstanding  the  certificate  was  actually  made  out 
of  Jackson  county. 

In  the  case  of  the  State  vs.  Williams,  (3  Stewart,  454,) 
oae  of  the  errors  relied  on  was,  that  no  proof  was  offered 
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to  show  the  manner  wherein  the  indictment  on  which 
it  was  proposed  to  try  the  prisoner,  came  into  the  Circuit 
court  of  Autauga  county,  to  which  the  venue  had  been 
changed.  The  learned  Judge  who  delivered  the  opinion 
of  this  court,  as  to  that  objection,  remarlcs:  '*As  to  the 
manner  in  which  the  indictment  was  conveyed  into  the 
office  of  the  Circuit  court  of  Autauga,  it  iDust  be  pre- 
sumed to  have  been  in  conformity  with  the  order  which 
transferred  the  case  from  the  one  court  to  the  other. 
The  order  required,  that  the  cleric  of  the  Circuit  court  of 
Montgomery  county,  should  safely  transmit  to  the  clerk 
of  the  Circuit  court  of  Autauga  county,  the  indictment, 
and  all  original  papers  in  the  case,  together  with  a  cer- 
tified copy  of  all  orders  and  other  proceedings  which 
have  been  had  in  the  case.  This  certified  copy  of  the 
proceedings,  is  at  the  next  term  of  the  Circuit  court, 
found  in  the  possession,  and  among  the  official  papers  of 
the  clerk  of  that  court,  and  the  indictment  is  filed  with 
them;  the  case  is  twice  continued  by  the  defendant  af- 
terward ;  he  certainly  cannot,  at  so  late  a  period,  and 
under  these  circumstances,  be  heard  to  say  that  the  in- 
dictment does  not  appear  to  have  come  regularly  into 
that  court." 

In  the  case  of  i^e  State  vs.  Greenwood,  (5  Porter,  474,) 
the  objection  nrged  was,  that  the  indictment  should  have 
been  copied  upon  the  records  of  the  court  where  it  was 
found.  The  court,  in  answer,  remark:  ''All  the  papers 
relating  to  the  cause,  including  the  indictment,  were  in 
flerh  when  the  order  for  change  of  venue  was  made ;  and 
as  it  did  not  become  a  record  until  after  enrolment,  the 
objection  could  as  well  be  made  in  the  court  where  the 
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indictment  was  found,  as  elsewhere.  The  papers  are, 
by  jaw,  entrusted  to  the  custody  of  the  clerk,  and  the 
certificate  which  he  has  made  in  this  cause,  that  the  io- 
dictment  has  been  subjoined  to  the  transcript,  imports  as 
absolute  verity,  as  would  his  production  of  it,  on  trial  iA 
the  court  where  it  was  found.  In  either  case,  were  It 
not  the  true  indictment,  the  matter  might  be  diisputed  in 
a  proper  mode." 

It  is  manifest,  that  the  two  former  cases  go  much  fur- 
ther than  the  present,  to  sustain  the  proceedings  against 
the  prisoner,  but  it  is  conceived  that  the  true  foundation 
on  which  all  these  must  rest,  independent  of  the  peculiar 
features  appertaining  to  each  of  them,  is  this — That  no 
enquiry,  such  as  was  entered  into,  was  proper,  after  the 
ease  was  submitted  to  a  Jury :  a  defect  in,  or  the  want  of 
a  proper  certificate,  would  be  no  good  cause  of  acquittal: 
so,  also,  if  the  prisoner  was  tried  on  a  copy,  instead  of 
the  original  indictment.  All  enquiries  into  the  genuine^ 
aess  of  the  records  of  the  court,  are  improper,  after  the 
case  is  submitted,  and  can  only  have  a  tendency  to  witih 
draw  the  consideration  of  the  jury  from  the  true  matters 
in  issue.  It  is  evident,  that  an  enquiry  into  the  autbea-^ 
ticity  of  a  paper  purporting  to  contain  a  statecnenl  of 
the  charge,  would  have  no  tendency  to  prove  the  guilt  or 
innocence  of  the  prisoner,  and  is  consequently  whoUjr 
iimmaterial,  wf^n  the  trial  is  in  progress.  Neither  fai  It 
conceived  that  the  omission  of  the  clerk  to  forward  tlie 
Qriginal  indictment,  in  conformity  with  the  rule  oS  court,. 
Qould  so  operate  as  to  produce  an  acquittal  of  the  defend-^ 
ant  It  might,  and  doubtless  would  be  irregular,  to  foroa 
a  trial  in  the  absence  of  the  indictment,  or  if  a  copy,  iur 
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Stead  of  the  original,  was  read  to  the  jury,  and  the  fact 
was  unknown  to  the  prisoner  before  the  trial,  it  might 
be  a  reason  why  a  new  trial  should  be  awarded,  though 
even  to  this  extent,  the  doctrine  may  be  considered  as 
questionable,  and  worthy  of  the  closest  examination. 

For  the  reasons  stated,  we  are  of  the  opinion,  that  the 
questions  presented  could  not  properly  arise  on  the  trial, 
and  therefore,  no  error  was  committed,  as  the  enquiry,  at 
that  time,  was  wholly  immaterial.  We  are  further  of 
opinion,  that  If  the  objection  had  been  talcen  before  the 
trial,  and  in  order  to  prevent  it,  this  would  not  have 
availed  the  prisoner,  as  the  indictment  W€ts  transmitted 
Mclosed  in  the  same  envelope^  with  the  certificate  of  the  proper 
tlerk.  This  was  a  substantial  compliance  with  the  rule 
of  court  If  the  indictment  had  never  been,  in  point  of  ' 
fact,  sealed  up^  but  was  transmitted  in  any  other  way,  it 
would  not  lose  its  character  as  a  record,  and  could  be  re^ 
celved  by  the  court  to  which  the  venue  was  changed,  oo 
evidence  similar  to  that  shown  in  this  case;  but  as  be- 
fore remarlsed,  the  enquiry  would  be  presented  to  the 
court,  and  not  to  the  Jury. 

Let  it  be  certified,  that  there  is  no  error  in  the  deciiion 
of  the  court,  on  the  point  referred. 
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&ATE9  vs.  THE   FLANrElts'  A  MfalKCUANlV  BANK  OF  MUBILB. 

1.  In  a  proceeding  by  notice  from  the  Bank,  the  record  must  shew 
that  the  ceniticate  of  the  President  was  received  and  acted  on 
by  the  court  below. 

J8.  Where  a  party  obtains  an  injunction  from  chancery,  to  restrain 
the  sheriff  from  paying  over  moneys  in  violation  of  his  (the 
sheriff's)  ao^reemenr, — t'lo  party  obtaining  the  injunction  is 
not  required,  as  a  condition  precedent,  to  release  errors  at  law, 
in  the  judgment  under  which  the  moneys  were  made. 

Error  to  Mobile  Circuit  court. 

Proceedings  on  a  notice  from  the  the  Bank,  tried  bCr 
(ore  Pickensy  J.  Verdict  and  Judgment  for  plaintiffs  be* 
low. 

The  errors  assigned  were— 

1.  That  the  certificate  of  the  Preisident  of  the  Bank  was 
not  shewn  on  the  record ; 

2.  That  the  judgment  was  not  warranted  by  the  evl* 
dence; 

3.  That  the  court  had  no  jurisdiction ;  and 

4.  That  it  was  not  a  proper  case  for  summary  motion. 

Campbell^  for  plaintiff  in  error. 
Stewart^  contra. 

COLLIER,  C.  J.— The  defendants  in  error  insist,  that 

the  plaintiff  "ought  not  to  have  the  benefit  of  any  sup- 

« 

posed  errors  assigned  by  him  in  this  court,  but  should 
be  barred  and  precluded  therefrom,  and  that  the  court 
now  here  should  not  hear  or  examine  the  said  supposed 
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errors,  because,  they  say  that  after. the  suing  out  of  the 
said  writ  of  error  in  this  behalf,  and  before  the  return 
thereof  to  this  court,  to  wit,  on  the day  of  — 


*  ■  ■ 


eighteen  hundred  and  thirty-eight,  the  said  plaintiff  in 
error  did  by  a  bill  in  chaiKJery,  wherein  he  was  a  plain^ 
tiff,  and  the  said  Banic  was  a  defendant,  apply  to  the 
honorable  the  Judge  of  the  first  Judicial  circuit,  and  pray^ 
ed  therein  to  be  relieved,  against  the  said  Judgment  at 
law  now  certified  to  this  court,  which  bill  sets  forth  and 
charges,  among  other  things,  that  the  name  of  the  said 
plaintiff  in  error,  on  the  said  note,  was  not  genuine,  &c. 
and  praying  an  injunction,  to  restrain  the  payment  of 
said  note  to  the  said  plaintiff  in  error,— wlilch  injunction 
was  allowed  by  said  judge,— whereupon  the  said  bill 
was  filed  in  the  said  Circuit  court  of  Mobile  county,  and 
the  said  injunction  was  thereupon  issued,  and  served  on 
the  said  defendant  in  error,  «ik1  ou  the  sheriff  of  Mobile 
county,  in  whose  hands  the  execution  on  said  judgment 
was;  and  the  sa*d  appellee  Airther  saith,  that  the  said  bill 
is  now  still  pending  and  undetermined  in  said  court;  that 
said  appellee  appeared  at  the  Fall  term,  eighteen  hun^ 
dred  and  thirty-eight,  of  said  courts  to  defend  the  s&oie; 
that  the  said  appellee  was  in  fact  restrained  from  col* 
lecttng  said  debt  by  force  of  said  injunction ;— illl  wbietl 
appears  of  record  in  said  Circuit  court  of  Mobile  coudty, 
on  the  chancery  side  thereof:  and  this,  the  said  defend* 
ant  mirror,  is  ready  to  verify  by  the  said  record.  Wh6re- 
fore,  inasmuch  as  the  said  plaintiff  in  error  has  applied 
for,  and  obtained  the  benefit  of  said  injunction,  be  le 
barred  of  his  said  supposed  errors,  and  thereupon,  the 

9  V  48 
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said  defeDdant  prays,"  &c.    To  this  plea,  the  plaintiff  in 
error  replied,  nul  tiel  record. 

Upon  looleiog  into  the  bill,  we  find  that  the  plaintiff 
denies  that  the  endorsement  of  the  note  of  J.  F.  RobertSi 
on  which  the  Judgment  in  the  present  case  is  founded, 
was  made  by  him,  or  by  his  authority ;  yet  we  do  not 
understand  this  to  be  the  basis  of  his  application  to 
equity  for  an^njunction.  But  the  gravamen  of  the  case, 
as  disclosed  by  the  bill,  may  be  thus  succinctly  stated : 
The  plaintiff,  and  one  O'Brien,  having  endorsed  the  pa- 
per of  J.  F.  Roberts,  which  was  negotiated  at  tiie  Mobile 
Banlc,  and  at  the  Planters'  and  Merchants'  Banic,  with  a 
view  to  their  indemnification,  induced  Roberts  to  convey 
to  Thomas  Bates,  m  trusty  certain  real  and  personal  pro- 
perty—with authority  to  the  trustee  to  sell  the  same, 
whenever  the  estate  of  the  cestuVs  que  trust  was  put  In 
Jeopardy,  or  they  were  required  to  advance  their  own 
Ainds,  in  consequence  of  Roberts'  default.  In  the  Fall  of 
eighteen  hundred  and  thirty-seven.  The  Planter^  and 
Merckantsf  Bank,  obtained  judgments  against  ail  the  par« 
ties  to  the  notes  of  Roberts'  negotiated  there,  which  were 
endorsed  by  the  plaintiff  in  error ;  and  in  the  spring  of 
eighteen  hundred  and  ih\T\y'e\%hi,The  MobUeBankt^ 
covered  Judgments  against  all  the  parties  to  suck  paper^ 
of  which  it  had  become  the  proprietor,  save  the  plaintiff. 
That  Thomas  Bates  agreed  with  the  sheriff  of  Mobile, 
tliat  be  might  levy  the  executions  issued  on  these  Judg- 
ments in  favor  of  the  Banks,  if  the  sheriff  would  under- 
take to  appropriate  the  proceeds  to  their  satisfaction,  in 
preference  to  all  other  process  in  his  hands  against  Rob- 
erts, or  any  one  cIscm    That  the  personal  property  em- 
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braced  by  the  deed,  was  sold,  and  yielded  a  sum  amount- 
ing to  near  eight  thousand  dollars,  a  part  of  which,  the 
sheriff  threatened  to  appropriate  to  an  execution,  amount* 
ing  to  more  than  twenty-five  hundred  dollars,  issued  on 
the  Judgment  in  the  case  before  us,  and  then  in  his  hands. 
The  bill  does  not  pray  that  the  Judgment  may  be  enjoin- 
ed, but  only  that  the  sheriff  be  inhibited  from  applying 
the  proceeds  of  the  sale  of  Roberts'  property,  to  the  satis- 
faction of  the  execution  thereupon  issued,  and  that  they 
be  appropriated  according  to  the  agreement  between 
Thomas  Bates  and  himself. 

The  Judgment,  then,  was  left  in  full  effect  by  the  In- 
junction awarded,  which  was  directed  to  conform  to  that 
asked  for,  by  the  bill.  It  was  competent  for  the  Bank 
to  have  caused  the  executions  against  Roberts  and  the 
plaintiff  in  error  to  be  levied  on  any  property  of  either, 
that  might  be  found  subject  to  a  levy  and  sale.  Should 
a  Judge,  in  granting  such  an  injunction,  have  directed  as 
a  condition  precedent,  that  the  party  applying  for  It,  re- 
lease all  errors  in  the  proceedings  at  law?  By  the Jirst 
section  of  the  act  of  eighteen  hundred  and  sixteen,  ^<con* 
cerning  Injunctions,"  it  is  enacted,  that  <<  no  injunction 
shall  be  granted  to  stay  an  execution  of  a  Judgment  at 
law,  unless  the  party  applying  for  such  injunction,  or  to 
be  benefitted  thereby,  shall  first  sign  and  seal  a  release 
of  errors  in  such  Judgment  at  law,  and  file  the  same  in 
the  office  of  the  clerk  of  the  court,  in  which  such  Judg- 
ment shall  have  been  obtained.''  We  think  it  clear,  that 
the  application  brought  to  our  view  in  the  present  case, 
does  not  come  within  this  statute— no  execution  is  stay- 
ed, or  rendered  inoperative— its  vitality,  as  well  as  that 
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Of  the  judgment  on  which  it  is  founded,  continue  uqsus- 
pended  and  unimpaired— while  the  only  effect  of  the  in- 
J^QCtion,  so  far  as  we  can  form  an  opinion  from  the  bill 
i(«elf|  is  to  prevent  a  particular  fund  from  being  diverted 
firoip  its  original  destination. 

The  plea  of  the  defendants  is  not  sustained  by  the  tp- 
cord»  and  if  in  point  of  fact  it  was,  the  bill  of  the  plain- 
tiff does  not  state  such  a  case,  and  contain  such  a  prayer, 
as  required  from  him  a  release  of  errors.  The  bar  at- 
tempted to  be  interposed  by  the  defendant,  not  being 
available,  we  are  brought  to  consider  the  regularity  of 
the  Judgment  of  the  Circuit  court.  It  is  objected,  that 
the  court  was  not  authorised  to  render  a  judgment 
ftgainst  the  plaintifT  In  error,  because  the  certificate  of 
the  President  of  the  Bank,  that  the  debt  sued  for  was  r^ 
cdly  and  bonajide  its  property,  does  not  appear  from  th^ 
record  to  have  been  shown  to  the  court. 

This  proceeding  was  commenced  by  notice,  as  provlr 
4ed  by  the  charter  of  the  Rank,  and  can  only  be  legal* 
|$ed,  as  we  have  repeatedly  held,  by  the  production  of 
the  President's  certificate.  We  cannot  know  that  tbifl 
bM  been  done,  unless  the  record  inform  us.  The  mere 
fact  of  such  a  paper  being  copied  and  sent  up  with  tb^ 
transcript,  does  not  warrant  the  inference,  that  it  waa 
received  and  acted  on  by  the  Circuit  court— this  should 
appear,  if  it  were  the  case,  in  some  act  of  the  court ;  and 
BQ  far  a9  this  point  is  concerned,  the  result  is  the  8ame> 
even  where  the  judgment  is  on  verdict— (See  Curry  vs- 
the  Bank  of  Mobile,  8  Porter,  360 :  Lea  <fc  Langdon  vs. 
Branch  Bank  at  Mobile,  8  Porter,  119,  and  Baten  vs.  the 
Planters'  and  Merchants'  Bank  of  Mobile,  8  Porter,  99.) 
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The  consequence  of  which  is,  that  the  judgment  is  re- 
vercied,  and  the  case  remanded. 


BARNETT  VS.  GHOLSON. 

1.  It  is  sufficient,  in  a  declaration,  to  allege,  that  the  considera* 
tion  of  a  contract  to  deliver  proi)erty,  arises  from  defendant's 
acknowledgment  of  the  receipt  of  money. 

Error  to  Montgomery  Circuit  court.  ^ 

Case  on  a  written  agreement,  tried  before  A.  Martin^  J. 

Plaintiflf  below  declared  against  defendant  on  a  writ- 
ten agreement,  for  refusing  to  deliver  corn,  which  de- 
fendant contracted  to  deliver,  and  for  which  he  acknow- 
ledged, in  the  written  agreement,  he  had  received  pay- 
ment To  the  declaration,  there  was  a  demurrer,  which, 
on  the  hearing,  was  overruled  by  the  court.  Verdict  and 
Judgment  for  plaintiff. 

The  error  assigned  was,  that  the  demurrer  to  plaintiff's 
declaration  was  overruled. 

/  A.  Campbell^  for  plaintiff  in  error. 
HarriSf  contra. 

PER  CURIAM.— The  objection  which  is  urged  against 
the  sufficiency  of  the  first  count  of  the  declaration  is,  as 
we  understand  it,  that  the  consideration  of  the  contract 
to  deliver  the  corn,  is  stated  to  arise  from  the  defendant's 
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acknowledgment  of  the  receipt  of  mouey,  and  not  from  the 
actual  payment  of  it.  This  attepipt  at  a  distinction,  is 
more  ingenious  than  sound.  We  are  satisfied,  that  the 
declaration  substantially  alleges  the* consideration  of  the 
contract  to  have  been,  the  payment  of  the  sum  of  money 
named. 

This  being,  in  our  opinion,  the  obvious  meaning  of  the 
terms  used,  it  becomes  wholly  unnecessary  to  consider 
whether  it  is  essential  in  declaring  on  a  writing  promis- 
ing the  payment  of  a  debt,  or  the  performance  of  b  dut/i 
to  allege  any  consideration  whatever  in  the  declaration. 

Judgment  affirmed* 
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1.  The  Sapreme  court  does  not  possess  original  power  to  award 
a  writ  of  habeas  corpus. 

Petition  for  habeas  corpus. 

Tbe  petitioners,  by  ttieir  counsel,  submitted  a  petition 
to  this  court,  in  which  they  state,  that,  at  the  Spring  term, 
eighteen  hundred  and  thirty-nine,  of  the  Circuit  court  of 
Tuskaloosa  county,  they  were  severally  arrested  on  writs 
ot  capias^  issued  out  of  that  court,  founded  on  an  indict- 
ment for  murder,  preferred  by  the  grand  Jury  of  that 
county.  That  the  petitioners  were  arraigned,  and  each 
for  himself  pleaded  not  guilty^  and  announced  themselves 
ready  for  trial,  and  the  Attorney  General  being  enquired 
of  by  the  court,  made  a  similar  avowal  on  behalf  of  the 
State— notwithstanding  which,  they  were  remanded  to, 
and  are  still  confined  in  the  Jail  of  Tusl^aloosa  county. 

The  petitioners  further  stated,  that  in  pursuance  of  the 
statute  in  such  case  provided,  they  did,  on  the  last  day  of 
the  term  of  the  court,  apply  thereto  to  be  discharged  on 
ftot/,  which  application  was  denied ;  and  protesting  their 
Innocence  of  the  offence  wherewith  they  are  chargedi 
they  pray  that  a  writ  of  habeas  corpt^  may  be  awarded, 
requiring  their  bodies  to  be  brought  before  this  court, 
^* in  order  that  their  right  to  be  admitted  to  bail,  in  pur- 
anance  of  the  statute,  may  be  considered." 

The  counsel  for  the  petitioners  also  laid  before  the 
court,  a  truoscript  of  the  prooeedings  of  the  Circuit  court, 
which  contained  their  indictment  for  murder^  a  statement 
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of  their  arraignment,  and  plea  of  ''not  guilty  ;"  and  that 
subsequently,  during  the  same  term,  an  entry  was  made 
upon  the  application  of  the  petitioners  to  be  admitted  to 
ball,  in  these  wi)rds: 

"The  State  of  Alabama  vs.  Henry  S.  Simonton  aod 
others.— This  day  came  Lincoln  Clark,  Esquire,  Attorney 
General,  as  well  as  the  prisoners,  by  their  attorneys,  and 
it  appearing  to  the  satisfaction  of  the  court,  that  when 
this  prosecution  was  regularly  called,  at  the  present  term 
of  the  court  Ibr  trial,  the  State,  by  the  Attorney  General, 
announced  itself  ready  for  trial,  and  the  prisoners,  in 
their  own  proper  persons,  also  announced  themselved 
Beverally  ready  for  trial,— all  the  other  business  of  the 
court  having  been  disposed  of,  and  the  court  about  to 
adjourn,  when  the  court  determined,  that  inasmuch  86 
the  presiding  Judge  is  a  relation,  by  consanguinity,  to 
the  person  with  whose  murder  the  prisoners  stand  charg- 
ed, the  trial  of  said  prisoners,  Qr  any  one  of  them,  cannot 
proceed,  but  that  the  same  be  continued  until  the  next 
term  of  this  court. 

'*The  prisoners,  by  their  attorneys,  moved  the  court, 
now  here,  for  their  several  discharge  and  releasement 
from  further  confinement,  on  account  of  said  prosecution, 
for  the  reasons  set  forth  above,  on  each  of  said  prisonerii 
entering  into  bond  and  security,  in  such  amount  a^sald 
court  may  direct,  for  their  several  personal  appearance, 
at  the  next  term  of  this  court ;  whereupon,  the  court  de- 
clined to  decide  upon  their  right  to  ball,  for  the  same 
reason  he  had  previously  declined  to  preside  in  their  trial 
in  chief." 
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Porter^  for  tbe  petitioners. 
Attorney  General^  contra. 

COLLIER,  C.  J. — A  preliminary  question  has  been 
raised  by  the  Attorney  General,  which  must  be  disposed 
of,  before  we  consider  the  merits  of  the  application  of  the 
petitioners.  It  is  this :  Has  this  court  the  constitutional 
right  to  award  a  writ  of  habeas  corpus  on  the  case,  as 
disclosed  by  the  record  ? 

By  the  second  section  of  the  Jifth  article  of  the  consti- 
tution of  Alabama,  it  is  declared,  that  ^'  the  Supreme 
court,  except  in  cases  otherwise  directed  by  this  constitu- 
tion, shall  have  appellate  jurisdiction  only,  which  shall 
be  co-extensive  with  the  State,  under  such  restrictions 
and  regulations,  not  repugnant  to  this  constitution,  as 
may,  from  time  to  time,  be  prescribed  by  law :  Provided, 
that  the  Supreme  court  shall  have  power  to  issue  writs 
of  injunction,  mandamus^  quo  warranto,  habeas  corpus, 
and  such  other  remedial  and  original  writs,  as  may  be 
necessary  to  give  it  a  general  superintendence  and  control 
of  inferior  Jurisdictions.'' 

The  exception  introduced  into  the  first  part  of  this 
section,  was  not  intended  to  apply  to  any  particular  pro- 
vision of  the  constitution,  but  was  inserted  ex  majore  cau- 
tela,  so  as  to  place  beyond  doubt,  the  operation  of  every 
part  of  that  instrument,  with  which  the  restrictive  terms 
of  the  section  come  in  conflict  In  this  view,  it  was  un- 
necessary, for  if  the  "  Supreme  court "  was  vested  with 
Jurisdiction  other  than  appellate,  in  any  part  of  the  con- 
stitution, its  exercise  would  not  be  considered  as  inhibited 
by  the  limitation  imposed  in  the  section  before  us.  The 
9P  49 
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constitution  must  be  considered  as  a  whole,  and  efficien- 
cy given  to  every  portion  of  it,  where- it  is  practicable.  It 
cannot  be  supposed  that  any  clause  is  intended  to  be 
Without  effect;  and  such  a  construction  is  Inadmlsslblei 
unless  the  words  require  it.  If  there  is  nothing  upoa 
which  the  exception  can  operate  in  other  parts  of  the 
constitution,  it  clearly  cannot  enlarge  the  meaning  of  the 
proviso  in  the  same  section  ;  and  if  such  be  the  case,  It 
must  be  regarded  as  entirely  powerless,  either  for  the 
purpose  of  extending  or  limiting  Jurisdiction. 

Had  it  been  intended  that  the  exception  should  teiet 
particularly  to  the  proviso,  it  would  have  been  quite  ea^y 
to  have  employed  terms,  thus  directing  its  application— 
instead  of  saying,  "  except  in  cases  otherwise  directed  by 
this  constitution,"  the  convention  might  have  said,  €xe^ 
in  the  cases  excepted  by  the  proviso  to  this  section^  or  they 

might  have  used  other  language,  so  precise  as  not  to  have 
left  their  meaning  to  be  ascertained  by  the  uncertala 
rules  of  construction. 

Let  us,  however,  suppose  for  a  moment,  that  the  ex- 
ception points  directly  to  the  proviso,  and  still  It  would 
be  inoperative.  There  is  no  place  we  could  assign  to  it 
there,  that  will  enlarge  the  meaning  of  the  section :  if 
"except"  were  substituted  for  "provided,"  there  would 
be  a  mere  variation  of  phraseology,  without  a  change  of 
the  sense.  But  it  is  insisted,  that  the  exception  may  ap- 
ply to  the  "power  to  issuje  writs  of  injunction,  manda- 
mus, quo  warranto,  habeas  corpus;*!  that  the  "  other  re- 
medial and  original  writs,*^  notjspecifically  defined,  are  to 
he  controlled  as  to  the  purpose  for  which  they  are  used 
by  the  latter  part  of  the  proviso.    This  argument  cannot 
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l)e  maintained  upon  any  rule  of  construction,  of  which 
we  are  cognizant.  The  proviso  is  but  an  entire  sen- 
Denee,  and  the  writs  designated,  are  only  named  as  ex- 
a04deSy  or  rather  to  illustrate  the  meaning  intended,  more 
clearly,  than  could  be  done  by  the  employment  of  general 
words.  The  '^  other  remedial  and  original  writs,*'  mean 
writs  of  a  kindred  character,  or  to  effect  a  kindred  object, 
vLs.,  to  give  to  the  ^<  Supreme  court  a  general  superin- 
tendendence  and  control  of  inferior  Jurisdictions."  That 
this  qualification  was  intended  to  operate  in  restraint  of 
all  the  power  conferred  by  the  proviso^  we  think  will  not 
ttdmlt  of  serious  disputation.  If  it  had  been  intended  to 
diatingnish  between  the  writs  expressly  mentioned,  and 
tbose  generally  referred  to,  language  appropriate  to  such 
a  distlnctiOQ^  could  have  been  easily  introduced,  and  ita 
absence  is  a  strong  persuasive  proof,  that  nothing  of  the 
kind  was  intended.  In  fact,  the  meaning  of  the  proviso^. 
la  this  respect,  is  so  clearly  indicated,  that  we  find  the 
entire  sentence  connected  by  the  Insertion  of  the  copular 
live  conjunction  <'and,"  immediately  hi\jtx  ^^  habeas  eor-^ 
pU8^ — had  it  been  inserted  between  ^^  quo  warranto  ^^  and 
^*  hioAeas  corptiSi^  the  argument,  that  the  proviso  intended 
to  embrace  two  distinct  classes  of  cases,  may  have  rested 
oa  higher  ground. 

This  court,  then,  does  not  possess  the  constitutional 
power  to  award  the  writ,  which  the  petitioners  have 
aaked  for,  unless  it  be  <<  to  give  it  a  general  superintend- 
ence and  control  of  inferior  Jurisdictions."  To  bring  a 
ease  within  these  qualifying  terms,  it  should  be  shown, 
either  that  some  court,  or  that  some  Judge  of  a  court,  in- 
vested with  authority  to  act  in  the  premises,  has  under- 
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taken  to  decide  upon  the  case  of  a  party  aggrieved,  or 
else  witiiout  any  Just  cause  tiierefor,  has  refused  to  enter- 
tain the  same.  In  the  case  before  us,  the  court  declined 
acting  upon  the  application  of  the  petitioners  for  bail| 
alleging  as  an  excuse,  that  the  presiding  Judge  was  con- 
nected by  consanguinity  With  the  individual,  whom  they 
were  charged  with  having  murdered.  What  was  the 
relationship  between  the  Judge  and  the  deceased,  the  re- 
cord no  where  informs  us,  but  we  must  intend  it  to  have 
been  such  as  Justified  the  refusal. 

It  was  argued  for  the  petitioners,  that  the  Judge  had 
no  discretion ;  that  it  was  his  duty  to  have  allowed  the 
petitioners  to  have  been  tried,  or  bailed.  We  think  this 
argument  cannot  be  maintained.  It  is  clearly  competent 
for  the  Legislature  to  compel  a  Judge  to  forego  the  exer- 
cise of  delicacy  in  such  a  case,  and  declare  it  his  duty  to 
sit  at  the  trial  of  the  man  who  has  even  killed  his  bro- 
ther ;  but  a  statute,  to  have  this  effect,  must  be  so  express 
and  unequivocal,  as  to  take  away  all  ground  for  con- 
struction. A  Juror,  related  as  the  Judge  seems  to  have 
been  to  the  deceased,  would  doubtless  have  been  an  in- 
competent trior,  and  shall  not  a  Judge,  who  may  exert  a 
greater  influence  upon  the  fate  of  the  accused,  be  allowed 
to  challenge  himself,  for  a  cause  which  disqualifies  a  Ju- 
ror? The  question,  in  our  opinion,  furnishes  its  own 
answer. 

The  same  cause  which  authorised  the  Judge  to  decline 
the  trial  of  the  petitioners,  also  excused  him  from  passing 
upon  their  application  for  bail.  There,  an  exercise  of 
Judgment  was  necessary  to  determine  the  sums  in  which 
bail  should  be  respectively  required  of  the  petitioners, 
and  the  sufficiency  of  the  securities  offered. 
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Bat  little  inconvenience  could  have  resulted  to  the  pe* 
titioners,  by  the  refusal  of  the  Circuit  court  to  allow  them 
bail,  as  they  could  have  applied  immediately  to  another 
judge  of  the  Circuit  court,  at  chambers,  who  would  have 
been  bound  by  duty  to  have  considered  their  application^ 
Had  this  course  been  taken,  and  bail  been  denied  them, 
then  their  case  would  have  come  regularly  before  us,  for 
revision  upon  its  merits. 

This  not  being  the  true  state  of  the  case,  but  the  peti- 
tioners' application  not  having  been  decided  upon  by  a 
Judge,  or  a  court  of  primary  Jurisdiction,  or  a  decision 
reftised  under  circumstances  affording  no  Just  cause  for 
the  refusal,  the  prayer  of  the  petition  must  be  denied. 
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1.  A  person  committed  for  felony,  who  shall  not  be  tried  at  the 
next  stated  term  of  the  court  where  the  offence  is  cognizable^ 
is  entitled  to  be  set  at  liberty  on  bail,  unless  it  appear  that  the 
witnesses  for  the  State  could  not  be  produced,  or  that  the  de- 
fendant assented  to  the  delay. 

2«  The  word  may^  when  used  in  a  statute,  means  muH  (X  ahaU^ 
in  those  cases  where  the  public  interest  and  rights  are  con- 
cerned, and  where  the  public  or  third  persons  have  a  claim  de 
jtare^  that  the  power  designated  should  be  exercised. 

Motion  for  a  writ  of  habeas  corpus. 

The  petitioners  presented  to  the  court,  a  transcript  of 
the  record  of  the  Circuit  court  of  Tuskaloosa,  being  the 
same  which  they  laid  before  the  court  on  a  previous  day, 
accompanied  by  a  petition  addressed  to  the  honorable 
Peter  Martin,  Judge  of  the  third  circuit,  and  praying  a 
writ  of  habeus  corpus^  with  a  view  to  their  discharge,  on 
bail,  from  the  jail  of  Tuskaloosa  county.  In  their^peti- 
tion,  they  allege  that  they  were  indicted  for  the  crime  of 
murder,  at  the  Spring  term,  eighteen  hundred  and  thirty- 
nine,  of  the  Circuit  court  of  that  county— that  the  Attor- 
ney General,  as  the  representative  of  the  State,  and  them- 
selves, were  severally  ready  for  trial,  and  so  informed 
the  court ;  yet  the  presiding  Judge  declined  the  trial  of 
their  case,  and  remanded  them,  for  safe  keeping,  to  their 
present  place  of  confinement,  though  they  urged  to  the 
court,  at  a  proper  time,  and  in  a  proper  manner,  their 
right  to,  and  their  readiness  to  give  bail. 

The  Judge  awarded  a  writ  of  habeas  corpus,  pursuant 
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to  the  petition,  on  which  the  bodies  of  the  petitioners 
were  brought  before  him ;  whereupon,  an  order  was 
made}  disposing  of  the  application  for  bail,  as  follows : 

'<  The  within  application  to  admit  the  prisoners  to  bail 
on  the  legal  ground  set  forth  in  the  petition,  is  refused, 
and  the  prisoners  remanded  to  JaiL 

"  It  is  considered  by  the  court,  that  the  questions  of  law 
arising  in  this  case,  are  novel  and  difficult,  but  doubting 
the  legal  power  to  refer  the  same,— it  is,  at  the  request 
of  the  prisoners,  and  with  the  assent  of  the  Attorney  Ge* 
neral,  referred  for  the  revision  of  the  Supreme  Court. 

«  June  13th,  1839.  P.Martin." 

Upon  this  state  of  facts,  the  petitioners  moved  this  court 
for  a  writ  of  habeas  porpus^  that  they  might  be  brought 
up  here  and  admitted  to  bail. 

Purter^  for  the  petitioneics. 
Attorney  General^  contra. 

COLLIER,  C.  J.— The  petitioners  predicate  their  mo* 
tlon  for  bail,  upon  the  aeccnd  section  of  the  act  of  eighteen 
hundred  and  twenty-seven,  entitled  "  an  act  to  amend  an 
aet|  entitled  '  an  act  for  the  more  effectual  preservation 
of  personal  liberty.' "    That  section  is  in  these  words : 

^  If  any  person  shall  be  committed  for  treason  or  felo^ 
nyi  and  shall  not  be  tried  at  or  before  the  next  stated 
term  of  the  court  where  the  offence  is  properly  cogniza- 
ble, it  shall  be  lawful  for  the  said  court,  upon  the  last  day 
of  the  term,  to  set  at  liberty  such  prisoner  on  bail,  unless 
it  appear  on  oath  or  affirmation,  that  the  witnesses  for 
Uie  State,  mentioning  their  names,  could  not  be  produced ; 
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and  if  such  prisoner  shall  not  be  tried  at  the  second  sta- 
ted term  after  his  or  her  commitment,  unless  the  delay 
happen  on  the  application,  or  with  the  assent  of  the  de- 
fendant, he  or  she  shall  be  discharged  from  imprisonment 
on  bail :  Provided^  that  this  act  shall  not  be  so  construedi 
as  to  prevent  a  prisoner  committed  for  a  capital  offence, 
from  being  bailed  at  or  before  the  first  stated  term,  un- 
der the  existing  laws." 

The  only  question  that  can  arise  in  the  construction  of 
this  statute  is,  whether  the  terms  "  shall  be  lawful,"  in- 
vest the  court  with  a  discretion^  to  be  controlled  by  the 
circumstances  of  every  case,  or  whether  they  impose  a 
positive  dutf/j  to  be  performed  in  every  case  coming  with- 
in the  terms  of  the  act.  By  the  17th  section  of  the  Ist 
article  of  the  constitution,  it  is  declared  that  <^  all  persons 
shall,  before  conviction,  be  bailable  by  sufficient  securi- 
ties, except  for  capital  offences,  when  the  proof  is  evi- 
dent, or  the  presumption  great,"  ^  Under  this  consti- 
tutional provision,  it  is  clearly  competent  for  the  court, 
in  a  case  where  "  the  proof  is  not  evident,  or  the  pre- 
sumption great,"  to  admit  to  bail  a  prisoner  charged  with 
the  crime  of  murder,  even  though  it  appear  <^  on  oath  or 
affirmation,  that  the  witnesses  for  the  State  could  not  be 
produced."  But  to  determine  the  power  of  admitting,  to 
bail,  where  all  parties  were  prepared  for,  and  the  accus- 
ed did  not  waive  a  right  to  a  trial,  to  be  a  matter  of  Ju- 
dicial discretion,  under  the  act,  would  involve  the  Legis- 
lature in  the  absurdity  of  attempting  to  deprive  the  citi- 
zen of  a  privilege  clearly  secured  by  the  constitution ;  for 
if  tbe  court  may  or  may  not,  as  Judgment  dictates,  in 
every  ctise,  save  thai  which  is  excepted^  admit  a  prisoner  to 
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bail,  it  is  clear,  that  in  the  case  excepted,  the  right  is  at- 
tempted to  be  takea  away,  without  reference  to  the  proof 
of  guilt.  Let  us  enquire  whether,  without  doing  vio- 
lence to  terms,  we  cannot  relieve  the  Legislature  from 
such  an  imputation. 

The  statute  we  are  examining,  it  muse  be  remembere(]fy- 
is  amendatory  of  an  act  of  a  much  earlier  day.    By  the' 
6th  section  of  the  act  of  eighteeti  hundred  and  seven,  en- 
titled "an  act  for  the  more  eflfectual  preservation  of  per- 
sonal liberty,"  it  is  enacted,  "  that  if  any  person  shall  be ' 
committed  for  treason  or  felony,  and  shall  not  be  indicted' 
and  tried,  at  or  before  the  next  stated  term  of  the  court 
where  the  offence  is  properly  cognizable,  it  shall  be  law* 
ful  for  the  said  court,  upon  the  last  day  of  the  term,  to 
set  at  liberty  such  prisoner  upon  bail,  unless  it  appear 
to  them,  upon  oath  or  affirmation,  that  the  witnesses  for 
the  territory,  mentioning  their  names,  could  not  be  pro* 
duced ;  and  if  such  prisoner  shall  not  be  indicted  and 
tried,  the  second  stated  term  after  his  or  her  commitment, 
unless  the  delay  happen  on  the  application,  or  with  the  ai^ 
sent  of  the  defendant,  he  or  she  shall  be  discharged  from 
Imprisonment."    We  have  thought  it  proper  to  place  In 
juxta-posUionj  the  amendatory  and  amended  act,  that  ih6 
difference  between  them  might  be  the  more  readily  seen/ 
The  amendment,  so  far  as  the  meaning  of  the  two  acts 
is  concerned,  consists  in  the  insertion  in  the  act  of  eigh- 
teen hundred  and  twenty-seven,  after  imprisonmeht,  the 
"V^ords  "on  ball,"  and  the  addition  of  the  provisoj  \^hich, 
do  far  as  it  is  material  to  the  present  enquiry,  may  ht 
placed  entirely  out  of  view. 
The  objection  to  the  old  law  was  not,  that  it  author- 
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ised  the  discbarge  of  a  prisoner  qki  baUj  who  was  not 
tried  at  the  first  term,  but  it  was,  that  it  authorised  his 
discharge  at  the  second  term  without  bail.  That  such , 
was  the  fact,  we  are  informed  by  our  own  recollection  of 
the  legislative  history  of  the  times,  as  well  as  by  a  com- 
parison of  the  phraseology  of  the  two  statutes ;  and  that 
the  Legislature  itself  supposed,  that  the  non-attendance 
of  the  State's  witnesses  afforded  the  only  Just  ground  for 
refusing  to  admit  to  bail  a  prisoner,  whose  trial  was  con- 
4inued  at  the  first  term  against  his  consent,  we  think  is 
indicated  by  the  3d  section  of  th6  act  of  eighteen  hundred 
and  thirty-one, "  more  effectually  to  secure  trials  in  capi- 
tal cases  by  impartial  jurors,"  which  provides  that  "  no 
defendant  shall  hereafter  be  bailed  in  a  capital  case,  for 
a  failure  of  obtaining  a  Jury  for  his  or  her  trial."  But 
apart  from  this,  we  very  well  remember,  that  the  con- 
struction placed  upon  the  act  of  eighteen  hundred  and 
seven,  was  to  allow  the  prisoner  to  give  bail,  where  his 
case  was  continued  at  the  first  term  against  his  consent, 
unless  the  attendance  of  the  witnesses  for  the  State  could 
not  be  procured.  The  Legislature  being  aware,  no 
doUbt,  of  this  construction,  passed  the  act  of  eighteen  hun- 
dred and  twenty-seven,  in  reference  to  it,  and  thus  im- 
pliedly adopted  its  correctness. 

Again :  The  act  of  eighteen  hundred  and  seven,  was 
doubtless  borrowed  from  the  habeas  corpus  act  of  tlie  31 
Car.  2,  c.  2,  sec.  7,  which  is  as  follows :  "  that  if  any  per- 
son, who  shall  be  committed  for  treason  or  felony,  plain- 
ly or  specially  expressed  in  the  warrant  of  commitment, 
upon  his  prayer  or  petition  in  open  court,  the  first  week 
of  the  term,  or  the  first  day  of  the  session  of  oyer  Qijd 
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terminer,  or  general  gaol  delivery,  to  be  brought  to  his 
trial,  shall  not  be  indicted  sometime  in  the  next  term, 
sessions  of  oyer  and  terminer  and  general  gaol  delivery, 
after  such  commitment,  the  Justices  of  the  said  court 
shall,  upon  motion  in  open  court,  the  last  day  of  the  term 
or  sessions,  set  at  liberty  the  prisoner  upon  bail,  unless 
it  appear  upon  oath,  that  the  witnesses  for  the  King 
could  not  be  produced  the  same  term  or  sessions :  and  if 
such  prisoner,  upon  his  prayer,  &c.  shall  not  be  indicted 
and  tried  the  second  term  or  session,  he  shall  be  dis- 
charged." This  statute,  it  will  be  observed,  is  mandatory 
in  its  terms ;  and  it  was  so  understood  by  Lord  Chief 
Justice  Holt,  in  the  case  of  The  King  vs.  Yates,^!  Show- 
ers' Rep.  186,  191,)  in  which  he  considered,  that  the  ex- 
press language  of  the  act,  could  not  be  relaxed  in  favor 
of  the  King. 

But  it  was  argued  for  the  State,  that  the  statute  of 
eighteen  hundred  and  twenty-seven,  does  not  take  from 
the  court,  the  right  to  exercise  its  own  Judgment  as  to 
the  propriety  of  allowing  bail, — that  it  does  not  command 
an  act  to  be  done,  but  merely  gives  an  authority  to  do,  or 
not  to  do  it,  as  may  be  thought  best.  This  argument,  it 
is  believed,  is  not  defensible  upon  authority.  The  word 
matfj  when  used  in  a  statute,  means  must  or  shall,  in  those 
cases  where  the  public  interest  and  rigtits  are  concerned, 
and  where  the  public  or  third  persons  have  a  claim  de 
jure,  that  the  power  should  be  exercised. 

In  Alderman  BackwelPs  case,  (1  Vern.  R.  152,)  the 
words  of  the  statute  were,  that  "  he  may  grant  f  yet  it 
was  held,  that  they  imposed  upon  the  chancellor  a  posi- 
tive duty  to  grant  a  commission  of  bankruptcy,  on  due 
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applicatloa  and  proof.  In  this  case,  the  creditors  had  a|i 
interest  in  the  application  of  the  power.  So,  in  the  case 
of  the  King  vs.  Barlow,  (2  Salk.  609 ;  Garth.  293,)  the 
Court  of  King's  Bench  construed  the  words  shail  and 
may,  as  being  mandatory,  "  where  the  statute  directs  the 
doing  of  a  thing  for  the  sake  of  Justice,  or  the  public 
good."  ^  In  that  case,  the  church-wardens  were  indicted 
for  not  making  a  rate  or  assessment  under  the  statute  of 
the  14  Car.  2,  ch.  12,  sec.  18,  for  the  reimbursement  of 
some  constables.  The  statute  said,  that  they  "  shall  have 
power  and  authority  to  make  a  rate,"  and  it  was  con- 
strued to  be  peremptory,  the  constables  having  an  interest 
in  the  ejjercise  of  the  power.  And  in  The  King  vs.  The 
Inhabitants  of  Derby,  (Skinner's  Rep.  370,)  it  was  held 
that  may,  in  the  case  of  a  public  officer,  was  tantamount 
to  shall  The  learned  chancellor  of  New  York,  after  re- 
viewing these  cases  in  the  Ne wburgh  Turnpike  Company 
vs.  Miller,  concludes,  that  the  principle  to  be  deduced 
from  them  "  is,  that  whenever  an  act  to  be  done  under  a 
statute,  is  to  be  done  by  a  public  officer,  and  concerns 
the  public  interest,  or  the  rights  of  third  persons,  which 
require  the  performance  of  the  act,  then  it  becomes  a  du- 
ty in  the  officer  to  do  it"— (5  Johns.  Ch.  Rep.  113.)  W(B 
are  satisfied  that  the  principle  is  correctly  stated  in  that 
case,  and  is  strikingly  applicable  to  the  statute  of  eigh- 
teen hundred  and  twenty-seven.  There,  the  act  provided 
for,  is  to  be  done  by  a  public  officer— it  concerns  the  pub- 
lic interest ;  because  the  public  are  interested  in  the  ad- 
ministration of  criminal  justice :  and  lastly,  the  rights  of 
the  petitioners  themselves  are  concerned. 

In  every  view  in  which  the  application  has  been  pre- 
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seated  for  our  consideration,  we  are  of  opinion,  that  the 
petitioners  are  entitled  to  hail^  and  do  consequently 
award  the  writ  of  habeas  corpus. 


ROBINSON  vs.  WINDHAM. 

1.  Under  the  plea  of  the  general  issue,  in  assumpsit  on  a  note, — 
a  defence  of  a  breach  of  warranty  of  the  property  for  which 
the  note  was  given,  is  allowable. 

e.  And  in  a  subsequent  action  on  the  case,  brought  to  recover  for 
the  breach  of  warranty, — a  special  plea,  that  the  same  matters 
had  been  enquired  into,  in  the  defence  to  the  note,  and  judg- 
ment rendered  which  remained  unreversed,  is  good. 

Error  to  Tuskaloosa  County  court. 

Case  for  a  false  warranty. 

Defendant  in  error  sued  plaintiff  In  the  County  court 
of  Tuskaloosa  county,  for  the  false  warranty  of  a  negro 
man.    To  the  declaration,  plaintiff  pleaded— 

1.  The  general  issue. 

2.  A  special  plea,  that  defendant  and  himself  had  ex- 
^changed  negroes,  and  that  defendant  gave  him  a  note  for 
the  difference  in  value  of  the  negroes :— that  he  (plain- 
tiff,) bad  sued  defendant  on  the  note,  in  which  suit  the 
matters  now  complained  of  were  enquired  into,  and  that 
the  Jury  had  rendered  a  verdict  for  the  plaintiff  in  error 
on  the  note,  and  that  the  Judgment  on  the  note  still  re- 
mained unreversed.  Plaintiff  below  took  issue  on  thp 
first  plea,  and  demurred  to  the  second— which  demurrer 
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was  sustained  by  the  court.     The  jury  found  a  verdict 
on  the  Issue  joined  for  the  plaintiflF  below. 

The  error  assigned  was,  that  the  court  sustained  the 
demurrer  to  the  second  plea  of  defendant  below. 

Attorney  General^  for  plaintiff  in  error. 
Phelariy  contra. 

GOLDTHWAITE,  J.— The  judgment  of  the  County 
court,  on  the  issue  of  law  arising  from  the  plaintiff's  de- 
murrer to  the  defendant's  plea,  involves  an  enquiry  into 
a  principle  of  the  common  law  of  very  universal  appli- 
cation, though  from  the  manner  in  which  it  is  presented 
in  this  case,  it  may  seem,  on  first  impression,  to  be  quite 
novel.  It  is  clear,  that  when  a  party  has  once  submitted 
his  claim  or  defence  to  the  investigation  of  a  court  and 
Jury,  and  a  decision  has  been  made  on  its  merits,  after  a 
fair  trial,  satisfactory  to  those  who  are  charged  with  the 
administration  of  the  laws,  he  cannot  be  permitted  again 
to  litigate  the  same  matter  with  the  same  adversary. 
This  principle  springs  out  of  the  necessity  which  exists, 
that  a  period  should  be  fixed  at  which  litigation  shall 
cease,  and  the  rights  of  suitors  be  considered  as  settled 
and  determined. 

It  is  suflicienlly  evident,  that  the  termination  of  the 
first  trial,  when  of  the  description  mentioned,  must  fur- 
nish this  period  until  the  legislative  power  shall  pre- 
scribe a  different  rule ;  as  otherwise,  it  will  be  impossi- 
ble to  arrive  at  any  rule,  by  which  it  can  be  ascertained 
that  the  ends  of  justice  have  been  accomplished. 

This  principle  usually  is  developed,  when  a  siiit  is  in- 
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stituted  for  a  cause  of  action  which  has  i/reviously  re- 
ceived the  Judgment  of  a  court  of  competent  Jurisdiction 
on  its  merits,  and  gives  rise  to  the  defences  of  former  re- 
covery or  discbarge,  autre  fois  convict^  attaint  or  acvict^ 
and  in  these  cases,  is  familiar  to  every  lawyer ;  but  the 
same  principle  may,  and  frequently  must,  exist  in  cases 
where  a  defence  to  an  action  might,  and  ought  to  have 
been  Interposed  :  as,  if  a  demand  has  been  paid,  and  is, 
notwithstanding,  recovered  by  suit  at  law,  the  defendant, 
after  its  satisfaction,  will  not  be  permitted  to  recover  the 
sum  paid,  because  this  would  be  to  litigate  a  matter 
which  is  cpncluded  by  the  Judgment. 

There  is  no  reason  why  a  party  should  be  permitted 
to' litigate  a  matter  which  has  received  a  Judicial  deter- 
mination, when  interposed  as  a  defence,  and  should  be 
debarred  from  a  second  trial,  if  he  stands  in  the  attitude 
of  a  plaintiff. 

If  the  plaintiff  in  this  suit,  had  sued  the  defendant  on 
the  warranty  contained  in  the  bill  of  sale,  before  the  suit 
of  th^  latter  on  the  note  given  in  exchange  of  the  slaves, 
and  a  verdict  had  been  rendered  against  him,  it  proba- 
bly would  not  be  contended  that  he  might  rightfully  lit- 
igate the  same  questions,  if  sued  subsequently  on  the 
note ;  or  if  damages  In  his  favor  had  been  awarded  in 
such  an  action,  he  would  not  be  allowed,  when  sued  on 
the  note,  to  question  the  correctness  of  the  assessment  of 
damages,  however  small  in  amount,  though  he  might  be 
permitted  to  off-set  the  unsatisfied  Judgment  against  Ro- 
*  binson,  if  he  should  afterwards  bring  suit  to  recover  the 
amount  of  the  note. 

If  these  positions  are  correct,  it  is  not  perceived  how  a 
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diflferent  rule  can  obtain,  when  the  whole  matter  in  re- 
lation to  the  breach  of  warranty  has  been  litigated,  in 
the  first  Instance,  as  a  defence  to  the  note.     The  princi- 
ple which  ought  to  govern  the  cases  seems  to  be  identi- 
tal,  but  It  must  be  admitted,  that  its  application  may 
present  some  difficulty,  when  cases  of  a  particular  de- 
scription shall  arise :  as,  in  the  case  of  a  warranty  of  a 
chattel,  for  which  a  part  of  the  consideration  is  paid, 
and  a  note  given  for  the  residue ;  the  chattel  proves  to 
he  worthless,  and  the  warranty  is  broken,  and  this  de- 
fence is  successfully  interposed  to  a  suit  for  tlie  amount 
of  the  note.    Ought  such  successful  defence  to  preclude 
the  Injured  party  from  indemnification  by  suit  on  the 
Warranty,  for  the  amount  of  his  injury  not  covered  by 
the  amount  of  the  note  ?    If  thus  precluded,  it  is  apparent 
that  complete  indemnity  could  not  be  attained  by  the 
sufferer;  yet  it  is  clear,  if  lie  was  entitled  afterwards  to 
institute  a  suit  for  the  breach  of  warranty,  his  adversary 
c6uld  not  be  denied  the  right  to  investigate  the  whole 
ttiatter,  and  on  the  second  trial,  the  jury  charged  with 
the  suit,  might  come  to  a  different  conclusion  from  the 
one  which  passed  on  the  same  matter  in  the  previous 
eiiit,  which  seems  to  be  inconsistent  with  the  general 
principle.     We  will  not  undertalce  to  pre-Judge  such  a 
case,  but  leave  It  to  be  determined  in  theordinary  course, 
whenever  it  shall  arise. 

The  objection  to  the  application  of  the  principle,  be- 
cause unsound  property  is  frequently  sold  by  strangeri^ 
and  persons  who  are  unable  to  respond  in  damages,  may 
be  fully  answered  with  the  remark,  that  any  cautious 
purchaser  will  deem  it  prudent  to  protect  himself,  by  as- 
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certalning  the  ability  of  the  seller,  before  the  purchase  to 
made.  The  mere  contingency,  that  loss  may  happen,  to 
not  a  stiffleient  reason  to  introduce  new,  or  unsettle  •  es^ 
tabllshed  principles  of  law. 

If  authority  of  decided  cases  was  necessary  to  estab* 
Ush  these  principles,  which  seem  self-evident,  it  will  bei 
found  in  the  cases  cited~(King  vs.  Fuller,  3  Caines,  152? 
Smith  vs.  Jones,  15  Jahn.  229 ;  Philips  vs.  Berick,  16 
John.  136 ;  Miller  vs.  Covert,  1  Wend.  487.) 

We  will  now  examine  the  objections  which  are  urged 
against  the  form  and  substance  of  the  plea  on  whicb 
judgment  waff  pronounced  in  the  County  court. 

It  ia  urged,  that  the  record  of  the  previous  suit  is  not 
formally  vouched.  It  is  unnecessary  to  determine,  whe- 
ther it  was  essential,  in  this  case,  to  vouch  the  record,  a» 
the  omission  of  the  prout  patet  pef  rceordumy  could  only 
be  taken  advantage  of  by  special  demurrer,  previous  tO' 
the  enactment  of  our  statute  of  eighteen  hundred  and^ 
twenty-four,  (Aik.  Dig. -277;)  and  as  these  demurrers  arc 
abolished,  the  objection  is  not  now  available/  No  injury 
in  practice  can  eyer  result  from  this  rule,  because  the 
party  can  always  put  in  issue  the  existence  of  a  record, 
by  the  proper  plea  or  replication,  if  necessary  so  to  do. 

To  the  objection,  that  Windham,  when  sued  on  the 
note,  could  not  properly  make  the  defence  arising  out  of 
Robinson's  breach  of  warranty,  on  the  plea  of  the  gene- 
ral issue,  it  will  be  sufficient  to  observe,  that  the  contrary 
rule  has  prevailed  in  this  State,  since  the  decision  of  the 
case  of  Peden  vs.  Moore,  (1  Stew.  &  Por.  71.)  It  is  true,. 
this  case  was  not  determined  on  the  plea  of  the  general 
issue,  but  in  many  of  the  cases  which  are  cited  in  that 
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case,  as  confirmatory  of  the  principle  decided,  the  identl* 
eal  defence  arose  on  the  general  issue,  under  which  any 
defence  may  be  given  in  evidence,  which  shows  that  tlie 
plaintiff,  ex  equo  et  bono,  is  not  entitled  to  maintain  his 
action.  In  neither  this  or  the  subsequent  case  of  Hcare- 
bead  vs.  Gayle,  (2  Stew.  ^  Por.  224,}  was  any  stress  laid 
on  the  form  of  the  pleas. 

As  Windham  was  authorised  to  make  the  defence  of 
the  breach  of  warranty,  under  the  plea  of  the  general 
tSBue,  when  sued  by  Robinson,  on  the  note  given  as  the 
difference  between  the  value  of  the  slaves,  it  is  not  n&> 
cessary  to  consider  whether  he  would  be  permitted,  if 
the  rule  was  otherwise,  to  deny  the  validity  in  point  of 
law,  of  any  defence  actually  interposed  by  him,  and 
passed  on  by  the  Jury. 

Our  conclusion  is,  that  the  facts  of  the  plea,  if  true, 
make  out  a  defence  to  this  action,  and  as  the  plea  is  suf- 
fldently  formal,  the  demurrer  should  have  been  overruled. 

The  Judgment  of  the  County  court  is  reversed,  and  the 
suit  remanded  for  further  proceedings. 
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h  A  judgmeat  will  not  be  reversed  for  a  misdirection  by  the 
judge  to  the  jury,  if  it  appear  that  the  party  complaining  could 
not  have  been  injured  by  the  error. 

Error  to  the  Circuit  court  of  Mobile. 

Trespass  to  try  title,  before  Pickensy  J. 

This  was  an  action  of  trespass,  brought  by  the  plain-* 
tiffs,  against  the  defendants,  in  the  Circuit  court  of  Mo- 
bile, to  try  the  title  to,  and  recover  the  possession  of  a 
certain  lot  of  ground,  .situate  and  being  in  the  city  of 
Mobile. 

The  plaintiffs  predicated  their  claim  upon  an  act  of 
Congress,  of  the  twenty-sixth  of  May,  eighteen  hundred 
and  twenty-four,  entitled  '<  an  act  granting  certain  lots 
of  ground  to  the  corporation  of  the  city  of  Mobile,  and  to 
certain  individuals  of  said  city."  The  terms  of  that  act, 
80  far  as  material  to  the  plaintiffs'  case,  are  as  follows : 
<<  Be  it  enacted,  4*c.  That  all  the  right  and  claim  of  the 
United  States,  to  the  lots  known  as  the  hospital  and 
bake-house  lots,  containing  about  three-fourths  of  an 
acre  of  land,  in  the  city  of  Mobile,  in  the  State  of  Ala- 
bama I  and  also  all  the  right  and  claim  of  ttie  United 
States,  to  all  the  lots  not  sold  or  confirmed  to  individuals, 
either  by  this  or  any  former  act,  apd  to  which  no  equi* 
table  title  exists  in  favor  of  any  individual,  under  this  or 
any  other  act,— between  high- water  mark  and  the  chan- 
nel of  the  river,  and  between  Church  street  and  Nortti 
Boundary  street,  in  front  of  the  said  city,  be,  and  the 
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iBame  are  hereby  vested  in  the  Mayor  and  Aldermen  of 
the  said  city  of  Mobile,  for  the  time  being,  and  their  suc- 
cessors in  office,  for  the  sole  use  and  benefit  of  the  said 
city  forever." 

The  plaintiffs  having  given  in  evidence  a  map  of  the 
city,  and  proved  its  adoption  by  the  authorities  of  the 
corporation,  then  showed  that  the  premises  in  question 
were  situate,  in  May,  eighteen  hundred  and  twenty-four, 
and  previously,  between  Church  street  and  a  street  south 
of  Adams  street,  and  below  both  high  and  low- water 
marks,  and  the  channel  of  the  river. 

The  defendants  offered  in  evidence,  a  grant  from  the 
Spanish  authorities,  which  is  attached  to  the  bill  of  ex- 
ceptions,—and  claimed  title  under  that  grant.  Without 
pretending  to  set  it  out,  it  will  be  sufficient  to  say,  that 
it  is  the  same  grant  which  made  a  part  of  the  record  in 
Hagan  et  al.  vs.  Campbell  et  al.  (8  Porter,  9,)  and  the 
legal  effect  of  which  is  there  settled  by  the  opinion  of  the 
court. 

"The  court  charged  the  jury,  that  if  the  place  in  con- 
troversy was,  subsequent  to  the  admission  of  this  State 
into  the  Union,  below  both  high  and  low-water  mark, 
then  Congress  had  no  right  to  grant  it ;  and  if  defend- 
ants were  in  possession,  the  plaintiffs  could  not  oust  them 
by  virtue  of  the  act  of  Congress. 

**  That  the  grant  to  Forbes  extended  to  high-water 
mark,  and  that  if  the  place  claimed  was  between  high- 
water  mark  and  the  channel,  in  front  of  the  grant,  and 
had  been  reclaimed  by  defendant,  then  the  plaintiff 
could  not  recover  in  virtue  bf  the  act  of  Congress,  and 
this  notwithstanding  the  reservation  of  the  right  of  way, 
specified  In  the  confirmation  of  the  grant  to  Forbes." 
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Hale  and  James  Martin,  for  plaintiffs  in  error. 
Stewart,  contra. 


COLLIER,  C.  J.— The  Spanish  grant,  under  which  the 
defendants  claimed  title,  was  confirmatory,  and  in  ex- 
tension of  a  British  grant,  made  in  seventeen  hundred 
and  sixty-seven.  By  tHe  latter,  was  embraced  the  land 
to  high- water  mark  only,  while  the  former  conveyed  to 
its  grantee,  the  intervening  space  between  high-water 
mark  and  the  channel  of  the  river — (Hagan  et  al.  vs. 
Campbell  et  al.  8  Porter,  9.)  In  the  second  instruc- 
tion, then,  the  Circuit  court  erred  in  charging  the  Jury, 
that  the  grant  to  Forbes  extended  to  high-water  mark." 
Whether  there  is  error  in  the  first  instruction,  we  do  not 
propose  to  enquire,  since  it  is  clear,  that  the  plaintiffs 
could  not  have  been  prejudiced  by  the  instructions  to  the 
jury,  as  they  were  not  entitled  to  recover.  It  has  been 
repeatedly  decided  by  this,  as  well  as  other  appellate 
courts,  that  a  judgment  will  not  be  reversed  for  a  misdi- 
rection by  the  judge  to  the  jury,  if  it  appears  that  the 
party  complaining  could  not  have  been  injured.  Now, 
in  the  case  before  us,  the  plaintiffs  could  claim  nothing 
under  the  act  of  Congress :  there  was  no  vacant  space 
between  high  and  low-water  mark ;  all  had  been  "  sold 
and  confirmed  "  to  Forbes,  so  that  it  is  perfectly  immate- 
rial what  view  may  have  been  taken  of  the  case,  in  the 
charge  given  by  the  Circuit  court  to  the  jury. 

There  is  no  available  error  in  the  record,  and  the  judg- 
ment is  aflSirmed. 
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ADAMS  VS,  MOORE. 

I 

1.  On  a  plea  of  non  est  factum  by  a  defendant,  sued  as  the  en- 
dorser of  a  promissory  note,  other  proof  is  required  to  cbaige 
defendant,  than  his  adinission  of  the  factum  of  his  signature 
as  joint  maker. 

2.  The  maker  of  a  note  is  a  good  witness,  in  an  action  by  the 
endorsee  against  an  endorser,  to  shew  that  defendant  is  not  li- 
able. 

Error  to  Mobile  County  court. 

Assumpsit,  against  an  endorser. 

It  appeared  from  the  bill  of  exceptions,  that  when  this 
suit  came  on  for  trials  the  writ  and  declaration  could  not 
be  found.  Their  absence  was  waived  by  the  defendant, 
who  admitted  himself  properly  in  .court,  and  that  the  de- 
claration was  in  the  usual  form,  charging  him  as  the  en- 
dorser of  a  promissory  note.  The  pleas  of  the  defendant 
are  found  in  the  record,  but  only  one  is  important  to  be 
considered  in  connection  with  the  decision  of  the  County 
court.  There  is  a  denial  of  the  making  or  signing  any 
endorsement  of  the  note  mentioned  in  the  declaration. 
It  is  verified  by  a  special  affidavit,  and  issue  is  Joined  to 
the  country.  To  prove  the  issue,  the  plaintiff  introduced 
a  note,  in  which  the  name  of  the  defendant  is  written 
only  on  the  face,  and  under  the  names  of  Wheeler  4c 
McCormack.  This  note  is  thus  set  forth  in  the  bill  of  ex- 
editions : 
"#116.  Mobile,  May  6th,  1835. 

"  Four  months  after  date,  we  promise  to  pay  J.  P.  Ad- 
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ams,  or  order,  one  hundred  and  sixteen  dollars,  for  value 
reoeived,  negotiable  and  payable  at  the  office  of  disoount 
and  deposit  Bank  of  the  United  States. 

"Wheeler  &,  M'Cormacx, 
"  J.  F.  Adams." 
The  only  name  on  its  back  was  that  of  Wm.  Moore. 
It  wais  duly  presented,  and  due  notice  of  non-payment 
given  to  the  defendant.  The  County  court  permitted 
tblB  note  to  go  to  the  Jury,  as  evidence  of  the  defendant's 
endorsement,  without  any  further  proof.  The  defendant 
then  offered  to  read  in  evidence,  the  deposition  of  James 
Wheeler,  whereby  he  proposed  to  prove  that  the  note 
was  not  made  by  the  said  defendant,  nor  by  any  person 
Mithorised  by  him :  that  the  signature,  Wheeler  d&  M'Cor* 
mack,  afflxefd  to  the  note,  was  made  by  one  Levi  C. 
BFCormack,  without  the  knowledge  or  consent  of  said 
Wbeeler,  and  was  given  to  pay  said  M^Cormacl^s  debt  to 
the  plaintiff:  that  the  said  Wheeler  never  had  any  other 
connection  with  the  said  M'Cocmack,  than  in  the  build* 
ing  of  a  house,  upon  a  covenant  in  which  they  were 
Jointly  bound,  and  which  did  not  extend  to  any  thing 
else :  that  the  building  of  the  said  house  did  not  requice 
the  making  of  promissory  notes :  that  he,  the  said  Whea* 
ler,  had  never  authorised  the  said  M'Cormack  to  affix  his 
name  in  any  manner  whatever  to  promissory  notest,  or 
any  thing  else :  that  the  defendant,  at  that  time,  load 
signed  a  few  promissory  notes  of  the  said  Wheeler,  as  his 
security,  but  had  never,  to  his  knowledge,  incurred  anjr 
req;>onsibility  for  the  said  M'Cormack,  and  that  both  the 
signing  the  deponent's  name,  and  the  procuring  the  de- 
fendant's signature,  was  a  gross  fraud  of  the  said  M'Cor* 
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mack.  This  deposition,  tlie  County  court  refused  to  per- 
mit to  be  read,  for  tiie  reason,  ttiat  Wheeler  was  a  party 
to  the  note,  and  could  not  be  allowed  to  impeach  it 

The  defendant  excepted  to  these  decisions,  and  now 
seeks  to  review  them  by  writ  of  error. 

Aikiftj  for  plaintiff  in  error. 

GOLDTHWAITE,  J.— It  may  be  admitted,  that  the 
plaintiff  in  error  could  be  charged  as  the  endorser  of  this 
note,  admitting  it  to  have  been  made  by  Wheeler  ^  M'Cror- 
mack,  payable  to  him,  by  writing  his  name  on  the  face 
of  it,  immediately  under,  the  signature  of  their  names; 
but  such  is  certainly  not  the  prima  facie  Intendment  of 
the  note,  in  the  condition  it  was  when  offered  in  evi- 
dence. As  it  then  appeared,  it  was  the  joint  note  of 
Wheeler  &  M'Cormack,  and  Adams,  payable  to  Adams, 
or  his  order,  and  could  only  receive  existence  as  a  legal 
obligation,  from  the  endorsement  or  assignment  of  the 
latter.  If  the  plaintiff  below  intended  to  charge  Adams 
as  an  endorser,  it  was  incumbent  for  him  to  show  that 
the  signature  purporting  to  be  his,  was  made  after  the 
signature  of  the  note  by  Wheeler  &  M'Cormack,  and 
with  the  intention  of  transferring  the  legal  interest  to 
another.  If  these  facts  had  been  shown  in  evidence,  we 
cannot  say  that  Adams  might  not  be  chargable  as  en- 
dorser, though  it  would  at  this  time  be  manifestly  im- 
proper to  pre-judge  the  case,  even  on  such  a  state  of  proof. 
On  the  issue  to  the  plea  of  non  est  factumj  it  was  mani- 
festly improper  to  admit  the  note,  as  evidence  of  Adams' 
endorsement,  without  further  proof. 
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We  presciine  the  County  court  must  have  considered 
the  affldarit  of  Adams,  appended  to  the  pleas,  as  in  evi- 
dence before  the  Jury,  in  which  affidavit  the  factuni  oi 
the  signature  is  admitted,  but  even  if  such  had  been  the 
ease,  no^  legal  inference  could  arise  firom  any  fact  stated 
by  him,  that  he  was  liable  at  law  as  ad  endorser. 

The  County  court  also  erred  in  i'ejecting  the  deposition 
of  Wlieeler.  It  is  true,  a  great  portion  of  the  evideneti 
contained  in  this  deposition,  ^as  of  a  character  wholly 
Irrelevant  to  the  qtestion  at  issue,  btit  it  contains  thtf 
8tate]»ent|  that  this  note  was  given  by  M'Cormaek  ia 
Moore,  to  pay  a  debt  due  frdm  the  former  to  the  latter.* 
Thl^  "OVas  evidence  applicable  to  the  issue  farmed,  and 
showed  that  the  note  came  into  Moore's  hand^  not  from 
Adami^y  bttt  from  M^Cormaek.  The  mere  fact,  that  H 
witness  is  a  party  to  a  negotiable  paper,  does  not  dis- 
qualify him.  Such  is  the  established  law  in  this  Statef 
— (GiUBn  vs.  HarriS)  January  Term,  1839.) 

The  declaration,  if  in  the  form  admitted  by  the  agre«r- 
men!  of  the  defendant,  nnist  charge  Wheeler  &.  ISiFGor- 
mack  a«  the  makers  of  the  notcy  and  the  testimony  of 
Wbeeter  could  be  used  by  the  endorser,  to  show  lie  wsa 
nU  liable  as  racA,  without  coming  within  the  infiueneeof 
Ross  vs.  Wells,  (I  Stew.  139,)  in  which  this  court  held, 
ttet  one  maker  of  a  note  is  not  a  competent  wttnew  to 
invattdate  it 
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BURNETT,  WILROY  it  CO.  VS.  MAXEY. 

1.  On  a  trial  of  the  luffat  of  property,  the  plaintiff  in  execution 
cannot  complain,  that  the  veniict  in  his  fSsivor  does  not  ascer- 
tain the  value  of  the  property  in  dispute. 

2.  The  verdict  of  a  jury  is  presumed  to  oonform  to  the  evidenoei 
unless  the  contrary  appear  from  the  record. 

3.  Where  the  jury  omit  to  find  the  value  of  the  prooerty  in  con- 
troversy,  if  it  is  not  returned  to  the  sheriff,  in  obeoience  to  the 
condition  of  the  bond  of  the  claimant,  the  plaintiff  in  execu- 
tion may  prosecute  an  action  at  law,  and  recover  damages  for 
the  breach. 

Error  to  Morgan  Circuit  court. 

Trial  of  the  right  of  property,  before  Lane,  J. 

This  was  a  proceeding  in  the  Circuit  court  of  Morgan, 
to  try  the  right  of  property  under  the  statute,  to  three 
8lave&  On  the  trial,  the  Jury  found  the  slaves  subject  to 
the  execution  of  the  plaintiffs  in  error,  but  did  not  ascer- 
tain by  their  verdict,  the  value  of  each,  as  required  by 
law,  or  the  aggregate  value  of  all.  The  court  rendered 
a  Judgment  on  the  verdict,  condemning  the  property  to 
the  satisfaction  of  the  execution,  and  against  the  claim- 
ant (the  present  defendant)  for  costs. 

The  plaintiffs  now  object  to  the  proceedings  in  the 
Circuit  court,  on  the  ground,  that  the  verdict  is  too  defec- 
tive to  sustain  the  Judgment. 

RoHnsonj  for  plaintiffs  in  error. 

COLLIER,  C.  J.— In  Hardy  et  al.  va  GascoignesA;  Hoi- 
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ly,  (6  Porter,  447,)  the  precise  question  presented  by  the 
assignment  of  error,  was  made  and  decided  at  the  in- 
stance of  the  claimant.  In  that  case,  the  court  deter- 
mined that  the  claimant  had  no  right  to  complain,  that 
the  statute  which  requires  the  Jury  to  find  the  value  of 
each  article  separately,  had  not  been  complied  with ;  for 
instead  of  being  injured,  he  was  placed  in  a  more  favor- 
able condition.  Had  the  value  of  the  property  been  as- 
sessed, he  would  have  been  obliged  to  make  it  good,  but 
being  merely  found  subject  to  the  execution,  he  was  only 
liable  for  the  costs  of  the  proceeding,  to  try  the  right. 

It  is  difficult  to  conceive  of  any  course  of  legal  reason- 
ing, which  allows  the  plaintiffs  to  question  the  regularity 
of  their  own  Judgment  They  were  the  plaintiffs  in  ex- 
ecution, in  the  Circuit  court,  and  if  they  desired  to  avail 
.themselves  of  the  benefit  of  the  remedies  offered  hy  the 
^aiute^  they  should  have  shown  at  the  trial,  the  value  of 
each  of  the  slaves,  or  if  proof  was  adduced  to  that  point, 
and  the  Jury,  notwithstanding,  omitted  to  declare  by  their 
verdict,  their  respective  values,  they  should  have  sought  a 
new* trial.  The  presumption  is  always  indulged,  unless 
the  reverse  appears^  that  the  Jury  have  done  their  duty, 
by  conforming  their  verdict  to  the  evidence.  There,  is 
nothing  in  the  record  to  inform  us,  that  the  verdict  is  not 
such  as  the  proof  required,  and  the  intendment  in  favor 
of  its  correctness,  would  acquire  force,  if  necessary,  from 
the  omisidon  to  move  the  Circuit  court  for  a  new  trial. 

But  the  plaintiffis  cannot  be  ultimately  prejudiced  by 
the  generality  of  the  verdict ;  for  if  the  slaves  be  not  re- 
turned to  the  sheriff,  in  obedience  to  the  condition  of  the 
bond  of  the  claimant  and  his  sureties,  it  will  be  compe- 
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tent  for  the  plaintiflfs  to  cause  an  action  at  law,  to  be 
brought  upon  the  bond,  and  recover  dam^iges  for  the 
bPeacb— (Hardy  et  al.  vs,  Gascoignes  d&  Holly,  6  Porter, 
4B4.) 

Tt)P  Judgment  of  the  Circuit  court  i3  affllrmed. 


BLANN  VS,  OHAMBLISS, 

1,  A  reeord  is  evidence  of  the  faots  recited,  only  betveeu  the  im- 
mediate parties  to  it,  or  privies  in  fact  or  in  law- 
Error  to  AutaugE^  Circuit  court. 
Assuumpsit,  tried  before  Harris,  J, 
The  plaintiff,  Blann,  declared  in  the  common  counts  iii 
assumpsit,  against  the  defendant,   Chambliss,   and  to 
make  out  a  prima  fade  case  of  money  paid  on  his  ac- 
count, oflfered  in  evidence  the  exemplification  of  a  Judg- 
ment obtained  by  one  Hasket,  against  him,  the  said 
Blann.     The  declaration,  which  is  shewn  in  this  exem- 
plification, recites,  that  Chambliss,  on  the  twenty^ninth 
August,  eighteen  hundred  and  thirty-three,  made  hts  pro- 
missory note,  payable  to  the  said  Blann,  or  bearer,  for 
two  hundred  dollars,  which  note  Blann  endorsed  to  Has- 
fcet,  who  sued  Chambliss,  who  pleaded  non-assumpsit, 
payment,  set-olf  and  partial  failure  of  consideration,  on 
whlcb  issues  were  Joined,  and  a  recovery  had  against 
Chambliss  for  only  fifty-four  dollars  and  forty  cents.  The 
dedaration  then  alleges;  that  Chambliss  successftilly  de« 
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fended  the  suit  in  the  manner  aforesaid,  and  that  the 
defences  which  were  allowed  by  the  jury  on  the  trial, 
were  defences  against  the  note,  in  the  hands  of  Blann, 
before  his  endorsement  of  the  same  to  Haslcit;  by  reason 
of  which,  he  (Blann)  became  liable  to  pay  Haskit  the 
difference  between  the  sum  recovered  of  Chambliss,  and 
the  amount  of  the  note.  This  declaration  also  contains 
the  money  counta  The  exemplification  also  shows  a 
trial  on  the  plea  of  non-assumpsit,  a  verdict  and  Judg- 
ment in  favor  of  Haskit  against  Blann,  for  two  hundred 
and  fifty-two  dollars.  This  exemplification  was  rejected 
by  the  Circuit  court,  and  Blann  excepted ;  and  the  error 
assigned  is,  that  the  court  erred  in  not  admitting  this  as 
evidence. 

4 

Edwards^  for  plaintiff  in  error. 
Clark^  contra. 

GOLDTHWAITE,  J.— The  exemplification  was  evl- 
dence  of  nothing  but  the  facts,  that  a  suit  was  com- 
menced by  Haskit  against  Blann,  and  that  it  was  deter- 
mined in  the  manner  shown  by  it.  All  records,  to  this 
extent,  are  evidence,  but  no  record  can  be  evidence  of 
the  facts  recited,  except  between  the  immediate  parties 
to  it,  or  privies  in  fact  or  law— (1  Starkie,  191,  and  cases 
there  cited.)  Chambliss  was  neither  a  party  or  a  privy 
to  the  suit  described  in  the  exemplification  offered  in 
evidence,  but  if  he  was  a  privy  in  law,  he  is  also  shown 
to  have  been  the  successful  litigant  in  the  suit  recited, 
and  it  is  difficult  to  conceive  how  any  right  of  action 
could  arise  from  these  facts,  in  favor  of  Blann,  against 
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him,  as  it  shows  a  determination  of  all  the  matters 
which  could  have  been  litigated  between  Blann  and 
Chambliss,  if  the  former  had  sued  the  latter  on  the  note. 
Blann  was  the  assignor  of  the  note,  and  when  the  soil 
of  Hasket  against  Chambliss  was  determined,  he  stood 
in  the  attitude  of  a  privy  in  law,  and  was  equally  bound 
with  Hasket  by  the  decision,  and  could  never  litigate 
with  Chambliss  the  same  matters.  In  this  aspect,  it  is 
clear,  that  so  far  from  showing  a  prima  facie  liability  in 
Chambliss,  to  account  to  Blann  for  money  paid,  the  re- 
cord would  seem  to  induce  an  opinion  directly  contrary. 
If  the  first  count  of  the  declaration  set  out  in  the  exem- 
plification had  been  omitted,  the  Judgment  would  then 
appear  to  have  been  rendered  on  the  money  counts,  on 
which  issue  the  endorsement  of  Blann,  with  the  necessa- 
ry evidence  to  charge  him  as  endorser,  might  have  in- 
duced the  recovery,  but  even  in  such  a  case,  the  record 
would  not  be  evidence,  in  a  suit  against  Chambliss,  either 
of  the  fact  that  he  had  made  the  note,  or  that  Blann  had 
endorsed  or  paid  it. 

It  may  be  remarked,  in  addition,  that  it  does  not  ap- 
pear from  any  part  of  the  record,  that  Blann  has  ever 
satisfied  the  Judgment  obtained  by  Hasket  against  him, 
a  fact  which  it  would  be  necessary  to  establish,  in  order 
to  make  Chambliss  responsible  to  him,  if  the  note  re- 
mained the  property  of  Hasket. 

The  record  was  not  admissible  in  evidence,  to  show  a 
liability  from  Chambliss  to  the  plaintiff,  Blann,  and  as  it 
was  offered  for  this  purpose,  was  properly  rejected,  it 
not  being  accompanied  with  other  evidence  to  make  out 
a  liability  in  the  defendant. 

The  judgment  is  afllrmed. 
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LOWE  &  WEAVER  VS.  DERRICK. 

1.  An  attachment  will  not  be  quashed  for  a  defective  bond,  un* 
less  plaintiff  decline  on  an  opportunity  afforded,  to  substitute 
one  that  is  sufficient. 

Error  to  Madison  County  court. 

Attachment.— The  error  assigned,  in  this  case,  was 
that  the  court  below,  on  motion,  quashed  the  attachment 
fcMT  a  defect  in  the  bond. 

Hopkins^  for  plaintiff  in  error 
McClung,  contra. 

COLLIER,  C.  J.— It  is  conceded  by  the  counsel  for  the 
defendant  in  error,  that  the  opinion  of  the  court,  at  its 
present  term,  in  Alford  vs.  Johnson,  is  decisive  to  show 
the  Judgment  of  the  County  court  is  erroneous,  but  he 
Insists  that  the  attachment  bond  does  not  conform  to  the 
act  of  the  twenty-third  December,  eighteen  hundred  and 
thirty-seven— (Acts  of  1837,  p.  62.) 

By  the  first  section  of  that  act,  it  is  enacted  "  that  the 
condition  of  all  bonds,  executed  by  all  persons  suing  out 
original  attachments,  shall,  and  is  hereby  declared  to  be, 
to  prosecute  such  attachment  with  effect,  and  pay  the  de- 
fendant all  such  damages  as  he  or  she  may  sustain,  by 
the  wrpngful  or  vexatious  suing  out  of  such  attachment, 
as  the  same  is  now  provided  for  by  law,  to  be  found  in 
Aikin's  Digest,  sec.  3,  under  the  title  of  attachments*" 
This  provision  seems  to  us  so  explicit,  as  scarcely  to  ad- 
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mit  of  controversy,  that  it  was  the  intentioa  of  the  Legis- 
lature to  repeal  so  much  of  the  6th  section  of  the  act  of 
eighteen  hundred  and  thirty-three,  as  prescribed  the  con- 
dition of  the  bond,  and  to  re-enact  the  3d  section,  which 
requires  a  bond  with  the  condition  materially  variant 

The  bond,  in  the  case  before  us,  is  dated  on  the  third 
of  December,  eighteen  hundred  and  thirty-eight,  and  its 
legal  sufficiency  is  of  course  to  be  determined  by  the  act 
of  eighteen  hundred  and  thirty-seven.  The  coaditlon  is 
a  copy  of  the  form  given  by  the  6th  section^  which  will 
be  seen  by  a  reference  to  Alford  vs.  JohneoQ)  does  not 
impose  upon  the  securities  so  extensive  a  liability,  and 
Is  not,  consequently,  so  beneficial  to  the  d^endant  in  the 
attachment,  as  the  condition  required  by  the  3d  flection 
of  the  act  of  eighteen  hundred  and  thirty-three.  The 
bond,  then,  is  defective,  yet  the  defect  did  not  authorise 
the  Judgment  of  the  County  court,  by  which  the  attacl]^ 
ment  and  proceedings  therein  were  quashed,  unless  tlie 
plaintiffs  in  error  had  declined  on  an  opportunity  tiaviag 
been  afforded  them  to  substitute  a  suffici^it  bond — 
(Lowry  vs.  Stowe,  7  Porter,  483.) 

The  judgment  is  reversed,  and  the  case  remanded,  that 
ttuch  proceedings  may  be  had  in  the  premiaea  b»  are  in* 
floated  by  this  opinion^ 


TME  StJPREME  iPOURt  Ol^  ALlBAMi.  4l7 


Owen'8  adm'n  v^.Ashlock; 


oiten's  adiB'rs  vs.  ashlock. 

1.  Wbetto  {daiatiff  puts  defeodant  in  possession  of  a  draft  fof 
moDey^  to  secure  him  as  endorser  on  a  note,  and  plaintiff  afler- 
waofds  pays  the  note  and  releases  the  liability  of  defendant  as 
eodoraer — defeodant  is  not  liable  to  plaintiff  in  an  action  for  mo- 
ney, unless  the  actual  receipt  of  money  on  the  draft,  or  its 
equivalent,  is  shewn. 

Error  to  Mobile  County  courts 

AflsompBt,  for  money  had,  &c« 

The  questions  involved  in  this  case,  arise  from  excep- 
tiOQB  taken  at  the  trial,  in  the  progress  of  wbieb^  it  ap-' 
peared  that  OWea,  the  Intestate,  in  the  month  of  Febru- 
ary, eighteen  hundred  and  thirty-six^  endorsed  a  note  for' 
three  thousand  dollars,  for  the  accommodation  of  Ash- 
•lock,  the  plaintiff  below,  which  note  was  discoqoJtod  by 
the  Branch  of  the  Bank  of  the  State  of  Alabama  at  Mo- 
bUe,  tt»e  proceeds  being  received  by  the  said  A^block^ 
who,  io  order  to  secure  Owen  against  the  endorsement, 
deliirered  to  him  an  order  for  the  same  sum,  drawn  by 
the  Mayor  and  Aldermen  of  the  city  of  Mobile,  upon  their 
treasurer,  payable  to  Ashlock.  The  note  was  afterwarda 
ftrraciged  by  Ashlock  with  the  Bank,  so  that  Owen  wa^ 
disebarged  from  liability  as  endorser.  The  note  was  not 
produced,  nor  its  absenee  in  any  way  accounted  for. 
This  being  all  the  evidence  adduced  on  the  trial,  the  (ie^ 
feadaots  below  asked  the  County  court  to  exclude  it 
lirom  the  Jury,  because  the  note  was  the  best  evidence,  ajod 
^rnght,  as  they  insisted^  to  have  been  produced,  or  ita  ab- 
wnce  accounted  lor.  The  court  refused  to  exclude  the 
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evidence,  and  the  defendants  excepted.  They  then  asked 
the  court  to  charge  the  Jury,  that  to  entitle  the  piaintiff 
to  recover,  he  ought  to  have  proved  the  collection  of  the 
order  by  Owen  in  his  life-time,  or  by  the  defendants, 
since  his  death,  the  appropriation  of  it  to  his  or  their  use, 
or  that  he  had  demanded  the  order  of  Owen  in  his  Ufe- 
time,  or  of  the  defendants,  since  his  death.  Ttiis  the 
court  refused,  and  instructed  the  Jury,  if  they  believed 
Ashlock  had  satisfied  the  Bank,  and  thereby  discharged 
Owen,  as  endorser,  then,  If  the  order  had  been  delivered 
to  Owen,  to  counter  secure  him,  as  before  stated,  they 
ought,  without  further  proof,  to  find  for  the  plaintiff. 
To  the  refusal  to  charge  as  requested,  and  to  the  charge, 
as  given,  the  defendants  also  also  excepted. 

/.  A.  Campbdly  for  plaintiff  in  error. 
Sieipartj  contra. 

GOLDTHWAITE,  J.— The  motion  of  the  defendants 
below,  to  reject  the  evidence  then  before  the  Jury,  seems 
to  have  been  made  under  a  misapprehension  of  the  effect 
of  the  proof.  The  contract  for  the  pledge  of  the  order, 
does  not  appear  to  have  been  in  writing.  If  the  note 
had  been  introduced  in  evidence,  it  would  not  have  es- 
tablished this  contract,  nor  in  any  manner  explained  the 
transaction  between  Owen  and  Ashlock.  Neither  would 
It  have  evidenced  the  contract  by  which  the  Bank  dis- 
charged the  former  from  his  responsibility  as  endorser, 
as  the  evidence  before  the  Jury  did  not  prove  that  the 
discbarge  was  by  matter  in  writing  on  the  note.  There 
was,  then,  no  reason,  in  this  case,  to  suppose  that  the 
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note,  if  produced,  would  have  shown  any  of  the  facts 
connected  with  the  issue,  in  a  more  perfect  manner  than 
was  shown  by  the  parol  evidence.  Indeed,  the  produc- 
tion of  the  note,  would  have  established  no  fact  whatev- 
er, connected  with  this  controversy.  There  was,  there- 
fore, no  error  in  refusing  to  reject  the  evidence,  because 
of  the  non-production  of  the  note  endorsed  by  Owen. 

The  delivery  of  the  order  drawn  by  the  Mayor  and 
Aldermen  of  the  city  of  Mobile,  on  their  treasurer,  con- 
stituted, under  the  circumstances  of  this  case,  a  simple 
pledge,  which  Owen  or  his  personal  representatives  were 
authorised  to  retain  until  their  liability  on  the  endorse- 
ment was  discharged,  and  in  that  event  only,  had  Ash- 
lock a  right  to  receive  it  back.  Even  when  the  liabUitjr 
ceased,  no  obligation  to  pay  the  amount  of  the  order, 
was  incurred  by  Owen  or  his  personal  representativeSi 
unless  the  money  was  actually  received  by  them.  If 
Owen,  in  his  life-time,  had  converted  the  order  to  his 
own  use,  he  would  have  become  liable  in  another  form 
of  action,  or  he  might  have  been  held  liable  for  the  mo- 
ney which  came  to  his  hands,  but  the  mere  discharge  of 
the  liability  of  Owen  on  his  endorsement,  did  not  impose 
on  him,  or  his  personal  representatives,  the  liability  to 
answer  to  Ashlock  for  the  amount  of  the  order. 

The  charge  requested  by  the  plaintiffs  in  error,  was 
less  favorable  than  they  might  have  asked  for,  as  it  is 
questionable  if  they  could  be  accountable,  in  this  form  of 
action^  unless  the  actual  receipt  of  money,  or  its  equiva- 
lent, was  shown. 

For  the  error  in  refusing  the  charge  asked  for,  the 
Judgment  of  the  County  court  must  be  reversed,  and  the 
Case  remanded. 
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NEWELL  VS,  TURNER. 

!•  The  vendee  of  real  estate,  may  rescind  a  contract,  where  there 
was  a  defect  of  title  in  the  vendor, — the  ofkx  to  rescind  havii^ 
been  made  as  soon  as  the  defect  was  discovered,  and  no  con- 
veyance having  been  made. 

Error  to  Franklin  Circuit  court. 

Assumpsit  on  a  written  agreement  for  the  sale  of  land, 
tried  before  Coleman^  J.  Verdict  and  judgment  for  plain-* 
tlflf  below. 

The  defence  set  up,  was  a  defect  of  title  in  the  vendor^ 
R  appeared  from  the  bill  of  exceptions,  that  the  court 
charged  the  jury,  that  '<  although  they  might  believe  from 
the  evidence,  that  the  plaintiff  represented  to  the  defend- 
EDt,  while  they  were  making  the  agreement  for  tlie  sale 
and  purchase  of  the  lots  and  buildings,  that  the  lots  con- 
tained land  which  was  proved  not  to  form  any  part  of 
them,  it  gave  the  defendant  no  right  to  abandon  and  re- 
icind  the  said  agreement,  and  avoid  the  payment  of  the 
purchase  money,  unless  the  jury  believed  also  from  the 
evidence,  that  the  plaintiff  knew  when  he  made  such 
representation,  that  it  was  untrue."  To  which  charge, 
defendant  below  excepted,  and  now  assigns  the  same  for 
for  error. 

JBbpkins,  for  plaintiff  in  error. 

ORMOND,  J*— The  question  presented  on  this  record, 
is  whether  a  vendee  of  real  property  can  rescind  a  con- 
tract, the  vendor  having  represented  at  the  time  of  the 
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sate)  that  the  enclosure  around  {be  lots,  which  were  the 
flabject  of  the  contract,  contained  the  lots  he  was  selling, 
when  in  fact,  the  enclosure  included  a  part  of  the  public 
street  and  common,  on  which  a  portion  of  the  dwelling 
house,  and  all  the  out  houses  were  situated,  the  offer  to 
rescind,  having  been  made  as  soon  as  the  fact  was  dis- 
covered— and  no  conveyance  having  been  made. 

It  is  a  general  rule,  that  when  a  vendor  gives  a  false 
description  of  the  estate,  in  a  material  matter,  the  vendee 
may  rescind  the  contract  at  law,  where  no  conveyance 
has  been  made— (Sugden  on  Vendors,  211,  and  cases  there 
cited.)  The  English  boolLS  are  full  of  cases,  in  which  a 
purchaser  has  been  compelled  to  receive  the  property  and 
execute  a  contract,  where  there  had  been  a  misdescrip* 
tion  as  to  a  part  of  the  property  purchased,  the  vendor 
making  compensation.  But  a  different  rule  prevails 
where  the  defect  of  title  is  in  a  lot  sold  entire,  as  in  such 
ease,  the  defect  goes  to  the  whole  estate,  and  a  specific 
performance  will  not  be  enforced— (Roffey  vs.  Sballcrofis, 
4  Maddox,  227,  and  Dalbey  vs.  PuUen,  3  Simons^  29.) 
In  this  case,  the  defect  was  material,  and  inherent  in  the 
thing  sold ;  a  portion  of  the  dwelling  house  is  not  on  the 
land  purchased  by  the  defendant  in  error ;  the  defect, 
therefore,  goes  to  the  whole  estate. 

But  it  is  supposed  by  the  court  below,  in  this  case,  that 
the  rule  is  confined  to  cases  where  the  representation 
was  fraudulently  made.  It  is  material  to  consider,  that 
in  this  case,  it  does  not  appear  that  any  conveyance  has 
been  made  to  the  property,  and  although  in  a  case  where 
the  contract  was  fully  executed,  a  Court  of  Chancery 
might  not  interfere,  where  no  fraud  had  intervened,  but 
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leave  the  parties  to  their  remedy,  on  the  coveaants  en- 
tered into  between  them ;  a  different  rule  prevails  where 
the  contract  is  unexecuted— (B'k  of  Columbia  vs.  Hagaeri 
1  Peters,  465.)  The  injury  to  the  purchaser  is  the 
same,  whether  the  representation  was  made  falsely,  or 
in  good  faith :  in  either  case,  the  purchaser  does  not  get 
what  he  stipulated  for^and  without  his  fault,  for  the 
rule  is  confined  to  cases  where  the  purchaser  could  not 
by  inspection,  or  by  reasonable  enquiry,  ascertain  the 
truth  of  the  statement. 

In  the  case  of  Oldfleld  vs.  Round,  (5  Yesey,  Jr.  508,) 
Lord  Rosslyn  said  he  could  not  help  a  purchaser,  who 
did  not  choose  to  enquire.  In  that  case,  a  meadow  was 
sold,  without  notice  of  a  foot>way  round  it,  but  as  it 
eould  have  been  discovered  by  inspection  or  enquiry,  it 
was  not  a  latent  defect.  Here  the  defect  was  a  latent 
one :  it  does  not  appear  from  the  record,  that  it  could 
have  been  discovered  by  inspection,  and  although  a  sar* 
vey  would  have  disclosed  the  condition  of  the  lot,  such 
extreme  diligence  cannot  be  exacted.  The  rule  is  thus 
concisely  laid  down  by  a  recent  writer :  "  If  the  misde* 
scription  goes  to  the  whole  estate,  and  is  such  that  the 
purchaser,  with  ordinary  care,  could  not  have  discovered 
the  error,  and  was,  at  all  events,  not  previously  acquaint* 
ed  with  it,  then  the  court  will  not  enforce  the  contract 
— (Atlcinson  on  Marlcetable  Titles,  100.) 

The  principle  determined  here  was,  in  effect,  decided 
by  this  court,  in  the  case  of  Killough  vs.  Wade,  (3  Stewart 
d&  Porter,  431,)  where  a  vendee  was  not  allowed  to  resist 
a  recovery  on  the  note  for  the  purchase  money,  for  want 
of  title  in  the  vendor,  <^  there  being  no  effort  made  to  place 
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the  veador  in  statu  quo  by  a  return  of  the  premises."    Let 
the  Judgment  be  reversed,  and  the  cause  remanded. 


8AYRE,  CONVERSE  lb  CO.  VSs  THE  BANK  OF  MOBtLE« 

1.  The  judgment  on  a  Bank  notice,  must  disclose,  that  the  in-* 
stroment  sued  on,  was  negotiable  and  payable  at  the  Bank. 

Error  to  the  Circuit  court  of  Mobile. 
"  Motion  on  a  notice  from  the  Bank,  tried  by  ttarris,  J; 

There  were  four  cases  between  the  same  parties,  sim- 
ilar to  each  other,  which  were  severally  brought  up  on 
error.    Judgment  for  defendants  in  error. 

The  error  assigned,  was  the  insufficiency  of  the  Judg^ 
ment  and  record. 

/•  A.  Campbell^  for  plaintiffs  in  error. 

ORMOND,  J. — This  was  a  motion  in  the  court  below^ 
against  the  plaintiffs  in  error,  as  the  endorsers  of  a  bill 
of  exchange,  upon  which  the  Bank  obtained  judgment. 

The  Judgment  of  the  court  below,  does  not  disclose 
that  the  bill  was  negotiable  and  payable  at  the  Bank  of 
Mobile^  or  that,  if  payable  at  any  of  the  other  Banks  in 
Mobile,  the  Bank  acquired  property  in  the  bill  subsequent 
to  the  thirtieth  of  June,  eighteen  hundred  and  thirty- 
aeven.  These  facts  sufficiently  appear  in  the  notice^  but 
that  is  not  made  a  part  of  tfye  record.    The  Judgment 
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must  therefore  be  reversed,  on  the  authority  of  the  case  of 
JiDieph  Bates,  jr.  vs.  The  Planters'  &  Merchants'  Bank,  (8 
Porter,  99,)  and  Henry  S.  Levert  vs.  The  Planters'  4*  Mer- 
chants' Bank,  (8  Porter,  104,}  and  the  cause  remanded 
for  further  proceedings. 


MOFFITT  &  BURNS  t;^.  BRAGGK 

J* 

I.  in  all  cases  where  the  sum  sued  for  exceeds  twenty  dollars,  a 
declaration  or  statement  must  be  filed. 

Error  to  Mobile  Circuit  court. 

Appeal  from  a  justice  of  the  peace.  Judgment  ftr 
|>lalntiff  below. 

Craighead^  for  plaintiffs  in  error. 

OOLDTHWAITE,  J.— The  assignment  of  error,  of  the 
omiBston  of  a  declaration,  or  statement  of  the  cause  of 
action^  is  found  to  be  supported  by  the  record. 

In  appeal  cases,  where  the  sum  in  controveroy  exceeds 
twenty  dollars,  it  tias  several  times  been  decided  by  this 
oonrt,  that  a  declaration  or  statement  must  be  filed-^ 
<Martin  vs.  Price,  Minor,  68 ;  Gayle  vs.  Turner,  id.  204 ; 
McAlpin  vs.  Pool,  id.  316;  Roland  vs.  Boden,  1  Stewart, 
266.) 

As  this  error  is  decisive  of  the  case,  we  do  not  deem  it 
Important  to  examine  that  which  questions  the  legality 
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of  tbe  contract  found  among  the  papera  connected  with 
the  case,  the  more  especially,  because  it  does  not  appear 
that  this  question  was  raised  in  the  court  below. 
Let  the  judgment  be  reversed,  and  tbe  ease  remanded* 


NOaWOOO  lb  CHAMBERS  t;^.  RiD0LE4 

1.  An  acknowledgment  of  the  service  of  process  endorsed  on  tbe 
writ,  is  not  proved  by  sfhowing  it  to  have  been  in  the  hands  dT 
the  offieer  to  whom  it  was  directed — sueh  officer  should,  by 
his  return^  have  affirmed  the  genuineness  of  the  acknowledg- 
ment 

2.  The  Supreme  court  cannot  allow  a  discontinuance^  where 
none  was  entered  or  attempted  in  tbe  court  below* 

Error  to  Jackson  County  court. 

Assumpsit  on  note. 

The  defendant  in  error  sued  tbe  plaintiffs  on  a  pro- 
missory note,  by  petition  and  summons  returnable  ioto 
the  County  court  of  Jackson.  Tbe  process  was  directed 
*'  to  any  coroner,"  &c.  who  returned  the  same  with  the 
following  endorsements  thereon,  viz : 

"  I  acknowledge  service  of  the  within  writ.  Feb.  6th, 
1838.  Henry  Norwood." 

**  Received  the  same  day  issued,  and  executed  on  John 
G.  Chambers,  by  handing  a  copy  of  the  within.  Feb. 
the  6th,  1838.  Daniel  M.  Martik,  Coroner." 

The  petition  and  summons,  from  a  note  made  at  the 
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first  of  It,  appears  to  have  issued  on  the  fifth  Febmaryi 
^ghteen  hundred  and  thirty-eight 

Neither  of  the  plaintiffs  in  error  appeared  in  the  Comir 
ty  court,  and  a  Judgment  by  default  was  rendered  against 
them.  They  now  assign  for  error,  that  the  record  does 
not  show  that  process  had  been  served  on  Norwood. 

Hopkins,  for  plaintiff  in  error. 
Robinson,  contra. 

COLLIER,  C.  J.— In  the  case  of  Welch,  adm'or,  vs. 
Walker  et  ux.  (4  Porter's  R.  120,)  this  court  decided  that 
the  mere  endorsement  on  process  of  an  acknowledgment 
of  service,  without  proof  of  the  genuineness  of  the  signa- 
ture of  the  defendant,  will  not  authorise  a  Judgment.  la 
that  case,  it  did  not  appear  that  the  process  had  been  in 
the  sheriff's  hands,  and  in  their  opinion,  the  court  day, 
"  if  the  writ  appeared  to  have  been  received  by  the  she- 
riff, such  a  return  as  the  above  might  be  considered  a»his 
return;  but  the  mere  appearance  of  the  acknowledgment 
by  the  defendant,  of  his  name  on  the  back,  is  not  prima 
facie  evidence  of  the  fact"  The  generality  of  the  terms 
employed  by  the  court,  may  seem  to  authorise  the  con- 
clusion, that  the  acknowledgment  would  be  sufficiently 
proved  by  the  endorsement  of  the  sheriff,  stating  the  re- 
ception of  the  process  by  him,  though  he  had  not  vouched 
its  genuineness  by  his  return  of  service.  We  are  sure 
that  such  was  not  the  opinion  of  the  court:  the  court 
meant  to  be  understood  as  saying,  what  they  afterwards 
said  in  Rowan  vs.  Wallace,  judge,  &c.— (7  Porter,  171.) 
That  where  a  writ  went  into  the  hands  of  the  sheriffi 
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and  service  was  acknowledged  by  the  defendant,  and  so 
returned  by  the  sberifT,  no  further  proof  was  necessary. 

In  the  case  before  us,  it  is  insisted,  that  as  the  ac- 
knowledgment of  service  appears  to  have  been  made  by 
Iforwood,  subsequent  to  the  receipt  of  process  by  the 
joomner,  it  should  be  intended  that  it  was  made  under 
his  inspection.  Now,  the  date  is  not  conclusive,  to  show 
the  time  of  the  acknowledgment— it  may  have  been 
written  before  or  after ;  nor  by  any  Just  course  of  rea- 
soning, is  the  fact  of  the  process  having  been  in  the  cor- 
(Nier'8  hands,  evidence  sufficient  to  show,  that  the  ac- 
knowledgment was  made  by  Norwood— If  the  fact  were 
so,  the  coroner  should  have  certified  its  truth  by  his  re- 
turn. In  the  absence  of  proof,  the  Judgment  was  unau- 
thorised. 

It  te  argued  for  the  defendant,  that  if  the  Judgment  be 
unauthorised,  it  may  be  reversed,  and  rendered  againat 
Chambers,  and  a  discontinuance  here  entered  as  to  Nor- 
wood. This  argument,  we  think,  is  not  well  founded. 
The  manner  in  which  this  court  is  organised,  requires  it 
inerely  to  review  the  Judgments,  4*c.  of  inferior  courts^ 
Ac— it  cannot  allow  the  defendant  to  discontinue  his  suit 
here,  as  to  one  of  the  plaintiffs  in  error ;  no  discontinue 
anoe  having  been  entered  or  attempted  in  the  County 
oourt,  that  court  was  in  no  default,  and  consequently, 
mieh  an  application  does  not  come  within  the  revisory 
Jurisdiction  of  this  court. 

The  Judgment  is  reversed,  and  the  case  remanded. 
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ST.  JOHN  vs.  REDMOND. 

1.  Where  it  is  sought  to  bind  a  priocipol  for  acts  performed  fay 
an  agent,  acting  without  express  authority,  on  the  ground  of  a 
previous  recognition  of  similar  acts,  it  is  necessary  to  shew, 
that  the  instrument  in  question,  was  taken  on  the  feith  of  sach 
previous  recognition. 

2.  An  attorney  in  fact,  cannot  bind  his  principal  beyond  the  po^- 
er  delegated. 

3.  A  power  of  attorney  may  be  acknowledged  before  a  notary 
public,  and  when  verified  under  his  notarial  seal,  may  be  used 
m  evidence. 

Error  to  Mobile  County  court. 

Assumpsit  on  a  bill  of  exchange,  drawn  and  endorsed 
by  B.  Leavens,  and  accepted  by  defendant  below.  .  Ter- 
dict  and  judgment  for  plaintilT. 

The  bill  of  exceptions  states,  that  plaintiff  oflSered  in 
evidence  the  bill  of  exchange  on  which  the  action  was 
founded,  accepted  by  defendant,  by  James  G.  Whitaker, 
as  his  agent ;  and  to  shew  Whitaker's  authority  to  ac- 
cept, offered  in  evidence  a  power  of  attorney,  which  aii^ 
thorised  Whitaker  to  transact  all  such  business  as  apper- 
tained to,  or  concerned  the  defendant  in  bis  individuai 
capacity,  or  as  the  surviving  partner  of  St.  John  d&  Lea- 
vensy  and  after  specifying  the  particular  acts  which 
might  be  done,  conferred  a  general  grant  of  power,  to  do 
all  and  every  act  which  might  be  necessary  to  execute 
the  power  conferred.  No  evidence  was  offered  to  prove 
the  execution  of  the  power,  other  than  the  notary's  eer- 
tiflcate  attached  thereto.    The  introduction  of  the  power 
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was  objected  to  by  the  defendant,  which  objection  was 
overruled  by  the  court,  and  the  power  allowed  to  go  to 
the  Jury— to  which  defendant  excepted. 

James  6.  Whitaker,  was  sworn  on  the  part  of  the  de- 
fendant, and  testified  that  he  was  the  agent  of  St.  John, 
under  the  power  in  question,  when  the  bill  was  except- 
ed ;  that  St.  John  had  formerly  dealt  largely  in  exchange, 
but  was  then  winding  up  his  business,  and  doing  no  new 
business  as  brolcer  or  otherwise :  that  the  drawer  of  the 
bill  had  no  funds  in  the  hands  of  St.  John,  nor  was  St. 
John  indebted  to  Leavens,  the  drawer.  He  further  tes- 
tified, that  when  the  bill  was  presented  to  him  for  ac- 
ceptance, he  refused  at  first  to  accept  it,  and  stated  to  the 
person  who  presented  it,  that  he  had  no  instructions  from 
St.  John  to  accept  the  bill,  and  that  he  did  not  feel  au- 
thorised to  accept  it,  but  told  the  person  who  presented 
it,  that  he  had  better  leave  it  until  he,  Whitaker,  could 
see  Leavens,  the  drawer : — ^he  agreed  to  leave  it  until  two 
o'clock,  and  went  away.  Witness  saw  Leavens,  who 
said  he  would  meet  the  bill  at  maturity.  Witness  then 
accepted  it,  relying  on  the  assurance  of  Leavens.  Witr 
ness  ftirther  testified,  that  the  bill  in  question  did  not 
grow  out  of,  or  relate  to  the  business  of  the  defendant 
either  as  surviving  partner  of  St.  John  ^  Leavens,  or  to 
St.  John's  individual  business,  but  the  bill  was  for  the 
benefit  and  advantage  of  the  drawer. 

Upon  cross-examination,  witness  proved  that  St.  John 
&  Leavens  had  been  commission  merchants  and  money 
brokers,  and  had  large  dealings  with  the  firm  of  C.  Irby 
&  Co. :  that  St.  John  was  surviving  partner  of  St.  John 
4*  Leavens,  and  B.  Leavens,  the  drawer,  was  surviving 
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partner  of  C.  Irby  &  Co. :  that  after  the  death  of  LeaveDs 
and  Irby,  St.  John  had  accepted  bills  drawn  by  B.  Lea- 
vens on  him,  payable  in  New  York ;  that  witness  ac- 
cepted some  for  St.  John  in  St.  John's  presence,  and  with 
bis  assent :  that  the  bills  so  accepted,  were  entirely  for 
the  benefit  of  C.  Irby  &  Co.,  or  of  Leavens,  as  surviving 
partner  of  C.  Irby  <fc  Co. 

Witness  further  testified,  that  he  accepted  the  bill,  un^ 
der  the  power  in  question,  and  believed  he  was  so  au- 
thorised to  do  by  virtue  of  said  power :  that  the  bill  was 
accepted,  when  St.  John  was  absent  from  Mobile,  but  had 
an  oflice  in  Mobile,  and  about  ten  days  before  the  matu- 
rity of  the  bill :  that  he  then  was,  and  still  is  the  agent, 
clerk  and  book-keeper  of  St.  John :  that  there  were  large 
transactions  unsettled  between  St.  John  £md  R.  Leavens. 

The  court  charged  the  jury,  that  the  power  produced, 
did  not  authorise  Whitaker  to  accept  bills :  that  if  the 
Jury  were  satisfied  the  bill  did  not  relate  to  the  business 
of  St.  John,  either  as  surviving  partner  of  St.  John  &  Lea- 
vens, or  to  his  individual  business,  the  defendant  was  not 
liable, 

The  court  further  charged  the  jury,  that  if  St.  John 
had  paid  any  bill  of  exchange,  which  had  been  accepted 
by  Whitaker  for  him,  under  said  power,  he  was  liable 
0n  this.     To  which  last  charge,  defendant  excepted. 

The  errors  assigned  were — 

1.  That  the  court  permitted  the  power  of  attorney  to 
go  to  the  jury  as  evidence,  without  sufficient  proof  of  its 
execution ; 

2.  That  the  court  charged  the  jury,  that  if  St.  John 
had  paid  any  bill  of  exchange,  which  had  been  accepted 
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by  Wbitaker  for  him,  uader  said  power,  be  was  liable 
00  this. 


'Dwm^  for  plaintiff  in  error. 
Stewart^  contra. 

ORMOND,  J.— It  is  conceded  by  the  counsel  for  the 
defendant  in  error,  that  the  charge  of  the  court  may 
be  wrong,  but  he  insists,  that  as  the  power  of  attorney, 
in  virtue  of  which  this  bill  of  exchange  was  accepted^ 
authorised  the  acceptance  of  the  bill,  this  court  will  nol 
feverse,  even  if  the  charge  was  wrong. 

The  authority  conferred  by  the  power  of  attorney,  i0 
to  transact  all  such  business  as  appertains  to,  or  concerns 
the  plaintiff  in  his  individual  capacity,  or  as  the  survi- 
ving partner  of  St.  John  &  Leavens,  and  after  specifying 
the  particular  acts  which  may  be  done,  confers  a  gene' 
ral  grant  of  power,  to  do  all  and  every  act  which  may 
be  necessaryao  execute  the  power  conferred. 

There  can  be  no  doubt,  that  an  attorney  in  fact  caur^ 
not  bind  his  principal  beyond  the  power  delegated  to 
him,  and  whether  an  authority  of  this  description  be 
considered  general,  as  contemplating  the  execution  of  » 
variety  of  acts,  in  contradistinction  to  a  special  power  to 
do  a  particular  act,  the  construction  must  be  the  same^ 
In  eittier  case,  the  principal  is  not  bound,  unless  the  aet 
done  be  within  the  scope  of  the  power.  The  only  ones' 
tloo  in  this  case,  must  be,  whether  the  acceptance  of  the 
bill  in  question,  was  an  act  appertaining  to  the  business,^ 
or  necessary  to  the  settlement  of  the  firm  of  St.  John  &> 
Leavens,  or  concerned  the  business  of  St.  John  individi;^ 
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ally,  for  within  these  limits,  the  power  is  circumscribed. 
If,  as  appears  to  be  the  proof,  the  bill  was  accepted  for 
the  accommodatioQ  of  a  third  person,  it  was  not  author- 
ised by  the  power :  the  charge  of  the  court,  therefore,  on 
this  point,  was  correct. 

But  in  the  charge  given  to  the  Jury,  the  court  erred. 
The  charge  is  In  these  words:  ^  that  if  St.  John  had  paid 
any  bill  of  exchange,  which  had  been  accepted  by  said 
Whitaker  for  him  under  said  power,  he  was  liable  on 
this."  The  power  of  attorney  expressly  authorises  the. 
execution  of  any  instrument  of  writing,  if  such  be  neces- 
sary to  carry  into  effect,  the  object  of  the  power,  and  If 
any  such  had  been  made,  to  accomplish  the  design  of  the 
power,  St.  John  would  doubtless  have  been  responsible 
for  their  discharge.  But  it  is  inconceivable  that  the  pay- 
ment by  St.  John,  of  a  bill  drawn  or  accepted  in  pursu- 
ance to  the  power  of  attorney,  should  subject  him  to  the 
l>aymeat  of  a  bill  not  drawn  in  reference  to  the  power, 
and  wholly  unauthorised.  But  although  this  is  the  lit- 
eral meaning  of  the  charge,  it  was  probably  given  in  re- 
ference to  the  evidence  of  the  attorney— that  he  bad  ac- 
cepted bills  in  the  presence  of  St.  John,  and  with  his  as- 
fient,  Which  were  afterwards  paid. 

An  auttu)rity  to  act  for  emotber,  may  be  inferred  from 
the  conduct  of  the  party,  as  by  paying  debts,  or  recog- 
nising acts  contracted  or  entered  into  by  such  supposed 
agent.  But  where  no  express  authority  is  proved,  au- 
.thorising  the  agent  to  bind  the  principal  in  the  manner 
he  is  sotight  to  be  charged,  but  such  authority  is  presum- 
ed from  the  previous  conduct  of  the  party  recognising 
such  acts  as  binding  on  him,  it  will  be  nec<S3sary  to  show 
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that  the  Instrument  was  taken  on  the  faith  of  such  pre^ 
vious  reeognition  of  authority  in  the  agent  to  bind  the 
principal— (See  the  authorities  to  this  itointj  in  the  note 
to  Cliitty  on  Bills,  38.) 

If^  therefore,  we  could  understand  the  charge  of  the 
court,  as  applying  to  the  recognition  and  payment  by 
St  JohUj  of  preVioits  acceptances  by  Whitaker  in  his 
namcj  and  not  within  the  scope  of  the  letter  of  attorney^ 
it  Would  not  nece^arily  follow,  that  St  John  was  liable 
In  this  instance,  unless  the  bill  was  taken  on  the  fbittt 
of  6uch  pretiofus  acceptances  by  Whltaker  having  bfeen 
tecognised  and  tiald  by  St  John; 

The  pfower  of  attorney  offered  in  evidencej  Was  do-- 
kiiowledged  by  the  plaintiff  before  a  notary  public,  who 
eettilled  the  acknowledgment  thereof  under  his  notarial 
seal,  add  it  was  permitted  to  be  read  Jn  evidence  With*-' 
out  further  proof,  Whiich  it  ia  insisted  was  error.  But 
we  are  Of  opinion,  that  the  act  of  eighteen  hundred  and 
three.  Which  authorises  notaries  public  to  receive  proof 
or  acknowledgments  of  instruments  of  this  character, 
and  to  certify  the  fact  under  their  notarial  seal,  was  in' 
tehded  to  be  such  a  verification  sM  will  authorise  them  to 
be  read  in  evidence  without  further  proof.  • 

The  judgment  is  therefore  reversed,  and  the  cati^e  re^ 
manded  for  further  profeedkigs. 
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Larktn  w.  The  Bank  of  Montgomery. 


tARltlN  t».  THE  BANK  OF  MONTGOMERY. 

1.  Vendee  in  possession,  when  sued  for  the  purchase  money,  can- 
not resist  &  recovery,  by  dewing  title  in  a  thurd  person. 

Error  to  the  Circuit  court  of  Macoo. 

Assuoipsit  on  a  note,  given  for  the  purchase  of  landi 
tried  before  Pic&en^,  J. 

Defendant  below  was  in  possession  of  the  property^ 
but  resisted  a  recovery,  on  ihe  ground,  that  the  title  was 
in  another  person,  who  bad  obtained  tl^  same  by  pre- 
emption, from  the  United  Statea  The  court  charged, 
t)iat  there  was  no  such  failure  of  consideration,  as  would 
avail  the  defendant  in  this  action.  Verdict  and  Judgment 
fENT  plaintiff  below. 

Tke  charge  of  the  court  was  assigned  for  error. 

Porter^  for  plaintiff  in  error. 

ORMOND,  J.— The  defence  in  this  case,  is,  in  sub- 
stance, the  assertion  of  a  right  to  set  up  an  outstanding 
title  in  a  third  person.  This,  the  plaintiff  in  error,  who 
is  a  purchaser  from  the  trustees  of  thesi&th  section^  i^- 
not  be  allowed  to  do.  By  the  purchase,  he  was  let  into 
the  possession  of  the  lot,  and  cannot,  while  lie  remains 
In  possession,  be  permitted,  when  sued  for  the  pwircbaae 
money,  to  defend  himself,  on  the  ground  that  the  vendor 
had  not  title  to  the  premises.  To  enable  htan  to  do  this, 
in  a  proper  case,  be  most  put  the  vendor  in  statu  quo^  W 
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returning,  or  offering  to  return,  the  property.  He  caa-r 
not,  by  retaining  possession  obtained  under,  and  by  vir- 
toe  of  the  sale,  consider  the  contract  as  subslntlngi  and 
defend  himself  by  showing  a  want  of  title. 

We  have,  therefore,  considered  it  unnecessary  to  en* 
quire  into  the  effect  of  the  patent  offered  in  evidencet 
^  There  was  no  error  in  the  Judgment  of  the  court  beloWi 
and  it  is  affirmed. 


REID  VS.  OWEN,  MARTIN  Ct  RI. 


irreguli 


that  the  jurisdiction  of  the  court  cannot  attach,  the  writ  of 
error  will  be  dismissed. 

Error  to  the  County  court  of  Dallas, 

Proceedings  in  admiralty. 

This  is  the  same  case  which  was  before  this  court  aft 
its  last  term,  when  the  writ  of  error  was  dismissed,  be> 
cause  the  plaintiff  in  error  did  not  appear  to  have  beea 
a  party  to  the  Judgment  in  the  County  court  After  the 
dismissal  of  that  writ,  the  plaintiff  in  error  filed  his  pe- 
tition In  the  County  court,  accompanie4  by  an  affidavit 
of  his  clahn,  praying  to  be  admitted  as  a  party  to  th}« 
suit  The  Judge  of  the  County  court,  at  a  special  term, 
held  on  the  nineteenth  of  February,  eighteen  hundred 
and  thirty-nine,  on  this  petition,  ordered  that  the  plalQ^ 
t}|r  in  error  should  be  made  a  party  to  the  proceedings  of 
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reeord,  and  sbould  be  cooBldered  as  legally  iatervenittg 
for  h\B  intepest  la  the  steam-boat  No  other  proceediaga 
were  had  on  this  petition,  and  Reid  again  wed  pot  hiB 
writ  of  error. 


Stewarty  for  plaintiff  in  error, 

GOLDTHWAITE,  J,— These  prqceedingp  are  pot  ia 
ponfbrmity  with  the  opinion  expressed,  when  this  salt 
WHS  formerly  before  thiq  court,  If  it  was  tiecessary,  to 
protect  aqy  supposed  right  of  the  plaintiff  ia  error,  for 
)4m  to  become  a  party  to  tbis  suit,  he  should  have  filed 
bis  petition  to  the  County  court  in  term  tipte,  ^tting  forth 
the  nature  of  his  claim,  and  shewing  satisfactory  reasons 
why  it  was  not  interposed  previous  to  the  decree.  No- 
tice should  have  been  given  to  th^  adverse  parties,  or 
their  proctors  in  court,  in  order  that  the  claim  ini^ht  be 
contested.  If  the  reasons  for  the  deli^y  were  satisfactory, 
then  the  claim  should  have  been  admitted,  oa  the  pay- 
ment of  all  costs  incurred,  &nd  giving  security  for  those 
which  might  subsequently  arise,  if  the  claim  should  not 
be  sustained.  The  suit  would  then  have  assumed  the 
character  of  a  litis  contestation  and  the  facts  of  the  libel 
could  hc^ve  been  avoided  or  denied,  or  their  legpil  suffi- 
ciency to  warrant  a  decree  examined  into.  In  etkctt 
the  suit  would  then  have  stood  precisely  as  \t  the  claim 
}iad  been  interposed  in  the  first  instance,  and  no  decree 
for  default  had  been  rendered,  and  after  a  final  decree, 
either  of  the  contesting  parties  cpuld  bavp  e]|:amined  it 
on  writ  of  error  or  appeal. 

This  course  was  sufficiently  indicated  in  our  formpp 
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opinion,  and  was  sliewn  to  be  the  established  course  of 
proceeding,  in  admiralty  cases.  The  fact  of  there  being 
several  distinct  and  independent  decrees,  in  the  present 
case,  was  also  adverted  to,  and  the  writ  of  error  seeking 
to  remove  them,  would  have  been  dicmissed  for  that 
cause,  as  by  the  decree,  the  interests  of  the  libelletnts  be- 
came severed,  and  should  have  been  appealed  from,  as 
several  decrees. 

The  proceedings  are  so  Informal  and  irregular,  that  thQ 
Jurisdiction  of  this  court  cannot  attach,  for  the  want  of  a 
proper  party,  and  the  writ  of  error  must  be  dismissed, 
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REED  vs.  BRASHER. 

1.  The  County  court  has  jurisdiction  of  the  estate  of  a  deceased 
Indian  of  the  Greek  tribe,  and  a  grant  of  administnltion  on 
such  an  estate  is  valid. 

Error  to  the  Circuit  court  of  Shelby. 

Case  for  the  conversion  of  a  alave,  tried  before  CAop- 
man^  J. 

Plaintiff  brought  his  action  against  defendant  to  reoo- 
ver  a  slave,  which  defendant  claimed  as  administrator  of 
the  estate  of  Samuel  Hawkins,  deceased.  The  letters  of 
administration  were  received  in  evidence,  but  objected  to 
by  plaintiff,  as  Hawkins  was  an  Indian  of  the  Creek 
tribe.    Verdict  and  judgment  for  defendant 

The  error  assigned,  was  the  admission  of  the  letters 
testamentary  in  evidence. 

Clarkj  for  plaintiff  in  error. 
Martirij  contra, 

COLLIER,  C,  J.— The  bill  of  exceptions  presents  seve- 
ral questions  which  were  not  noticed  In  the  argumenti 
and  as  they  do  not,  in  our  opinion,  show  the  judgment 
of  the  Circuit  court  to  be  erroneous,  we  do  not  feel  called 
on  to  examine  them  more  particularly. 

The  only  point  made  by  the  plaintiff  in  error,  Is,  that 
the  grant  of  administration  to  the  defendant,  Thomas  H. 
Brasher,  by  the  Judge  of  the  County  court  of  Shelby, was 
void,  because  Samuel  Hawkins,  the  intestate,  was  an  In- 
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(Uan  bdonging  to  the  Creek  tribe  of  Indians.  Sucti  be- 
ing his  character,  it  is  insisted  that  he  was  not  a  citizen 
of  this  State,  and  that  our  courts  have  no  right  to  exercise 
Jurisdiction  over  any  estate  he  may  have  left  at  his  death. 
Without  undertaking  to  enquire  whether  the  premises 
assumed  are  well  founded,  we  are  satisfied  that  the  con- 
clurion  deduced,  is  not  a  necessary  results 

By  the  3d  section  of  the  act  of  eighteen  hundred  and 
twenty-nine,  to  extend  ''  the  Jurisdiction  of  the  State  of 
Alabama  over  the  Creek  nation,"  it  is  enacted  that  the 
Jurisdiction  of  the  Orphan's  courts,  ^c.  of  the  counties  to 
which  the  Creek  territory  within  the  limits  of  this  State 
Is  attached,  be  extended  over  the  same.  Among  the 
counties  whose  limits  are  thus  enlarged,  Shelby  is  enu- 
merated. This  act,  the  plaintiff's  counsel  contends,  was 
not  Intended  to  subject  to  the  process  of  our  courts,  the 
estates  of  the  Indians,  but  those  only  who  were  citizens 
of  the  State,  and  residing  Within  the  nation.  Waiving 
the  examination  of  this  argument,  as  the  decision  of  the 
case  does  not  require  it,  we  think  it  clear,  that  the  juria- 
diction  exercised  by  the  County  court  of  Shelby,  is  primd 
facie  regular^  It  is  enacted,  that  "  where  any  person 
may  have  died,  having  no  known  place  of  residence  with-' 
in  any  county  of  this  State,  his  or  her  will  may  be 
proved,  and  letters  testamentary  or  of  administration 
thereon  granted,  in  the  county  where  the  lands  devised^ 
or  any  part  thereof,  lie ;  or  the  will  may  be  proved,  and 
letters  testamentary  granted,  or  administration  may  be 
granted  in  any  county  where  the  goods  and  chattels  and 
debtors,  or  any  part  thereof,  of  such  testator  or  intestate^ 
may  be"— (Aik.  Dig.  sec  28,  p.  251)    Now,  our  laws 
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have  ainrayii  recognised  the  capacity  of  the  ladiao  to  ^Uv 
quird  property  and  to  malce  contracts^  and,  of  cbose- 
qaeooe-,  hid  tight  to  sue,  and  his  liability  to  he  snefl  :^ 
and  podsesiting  these  rights^  and  being  sato}eet  to  tbi6  li- 
ability, it  would  deem  necessarily  to  result,  that  any  prtt- 
t)erty  of  which  he  Was  the  owner  at  the  Ume  of  bis 
death,  might  be  administered  on^  fbr  the  benefit  of  ci^ 
ditoitt. 

It  does  not  appear  from  the  record,  but  that  the  tiegia^ 
the  subject  of  this  sttit,  was  in  the  county  of  Shelby,  (ds 
defined  previous  to  the  extension  of  its  limits^)  at  ttie  timi 
of  the  gi^&nt  of  administration ;  and,  in  fact,  we  aire  Ini- 
tho^ised^  if  necessary,  to  intend  that  die  was  UiertL 
This  being  the  case,  tinder  the  act  last  cited,  it  Was  elMr 
iy  competent  fbr  the  court  to  have  granted  the  leUem  of 
'idministfation,  under  which  Thomas  H.  Brasher  de- 
fended. And  the  consequence  is,  that  the  Jildgnietit  of 
the  Circuit  court  is  afflrmedi 
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STRAJDiER,  PERRINE  Ai  CO.  17^.  ALEl£AND£R  €lt  bI* 

1.  It  is  Dot  a  valid  objection  to  a  bill  of  exceptions,-  that  it  va0 
signed  after  the  adjournment  of  court. 

2^  In  an  action  by  the  endorsee  of  a  promissory  note,  agatkist  the 
maker,  an  objection,  that  the  declaration  omits  to  set  otit  the 
name  of  one  of  the  endorsers,  is  not  available  aftef  veidiet. 

3.  But  where  an  endorsement  is  alleged,  and  the  note  does  iio4 
correspond  with  the  allegation,  it  will  be  rejected^ 

Error  to  the  County  court  of  Mobile. 

AMimpslt  on  note. 

Iq  this  casCj  the  declaration  alleged  a  two-fold  etid0rM« 
mentof  the  note,  and  a  blank  was  left  for  the  naine  •! 
rae  of  the  endorsers,  but  when  the  note  was  prodtoQd# 
all  the  endorsements  were  erased  except  one,  and  defearik 
amt  objected  to  the  note,  as  evidence  to  support  the  dta^ 
elaaradion.  Objections  were  also  made  to  the  bill  of  es^ 
ceptions,  which  was  signed  after  the  adjourniAeat  of  the 
GOort.  The  court  below  permitted  the  note  to  go  to  the 
jwy  a»  evidence,  which  was  i>ow  assigned  for  erfor. 

Stewart,  for  plaintiffs  in  error. 

ORMOND,  J.— The  first  question  to  be  deterinlned,  i% 
what  are  tbB  allegations  of  the  declaration,  as  showa  1^ 
He  transcript  of  the  record  ?  After  describing  the  notay 
aad  averring  its  execution  and  delivery  to  E.  StetmiBOil^ 
tte  payee,  it  proceeds :  '<  who  afterwards  and  before  tto 
payment  thereof,  or  any  part  thereof,  to  wit,  on  the  dijr 
9P  56 
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^  -  ■  - 

and  year  aforesaid,  endorsed  and  deflvered  the  same  to 

,  was  on  the  same  day  endorsed  the  said  note  to 

tttid  plaintiffs,  and  thereby,"  &,c. 

We  understand  this  to  be  an  allegation,  that  the  note 
ixras  by  the  payee  endorsed  to  some  person  whose  name 
ts  not  inserted,  and  by  him  endorsed  to  the  plaintiffs  A 
tnajorlty  of  the  cotirt  attain  this  amclusion,  because,  otb- 
^fwise^  the  declaration  is  senseless.  It  is  true,  we  read 
the  word  "  iro^,"  as  if  it  was  written  tohoj  because  the 
context  requires  us  so  to  read  it,  and  we  must  intend 
that  it  is  an  error  in  the  clerk  transcribing  the  record. 
This  is  our  constant  practice,  >^here  the  context  clearly 
shows  the  error,  and  indicates  the  meaning.  The  plain* 
tiffs  derive  their  title  to  the  note  sued  on,  by  two  endorse- 
fiEients,  and  had  a  demurrer  been  filed  to  the  declaration, 
f6r  the  omission  to  set  out  the  name  of  one  of  the  endor- 
sers, the  demurrer  must  have  been  sustained.  But  the 
defect  would  have  been  cured  after  verdict,  as  we  would 
kave  presumed  that  the  necessary  proof  was  made  to  sus- 
tain the  declaration. 

But  the  objection  here,  is  to  the  admission  of  the  note 
in  eyidence4  The  note,  when  produced,  had  but  one  en- 
dorsement from  the  payee  to  the  plaintiffs,  and  therefore, 
did  not  correspond  with  the  instrument  declared  on,  and 
should  have  been  rejected  on  the  motion  of  the  defend- 
ants below.  We  cannot,  as  the  matter  is  now  presented 
to  us,  determine  the  question  which  was  argued  at  the 
bar,  as  to  the  right  of  the  plaintiffs  below  to  strllse  out  all 
tlie  endorsements  but  that  of  the  payee,  and  make  the 
MCemty able  directly  to  themselves,  because,  if  it  were  ad- 
mit^ that  they  had  the  right,  it  would  not  vary  the  case^ 
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When  Btricken  out,  It  Is  tbe  same  as  if  their  names  nevor 
were  on  tbe  note,  and  it  is  then  tbe  simple  qaestion  of  a 
note  endorsed  by  tbe  payee  to  the  plaintiffs,  offered  in  ev- 
idence to  support  a  declaration  which  alleges  an  inter- 
mediate endorsement  from  the  payee  to  tbe  t>lalntlffli. 
This  was  not  the  note  declared  on,  and  as  the  allegaia 
and  probata  must  agree,  it  should  have  been  rejected. 

These  facts  appear  from  a  bill  of  exceptions,  which 
state  that  the  counsel  for  the  plaintiffs  admitted,  that  he 
had  a  few  days  before  the  trial,  erased  and  changed  the 
first  endorsement,  so  as  to  make  the  note  payable  to  the 
plaintiffs^  and  that  he  had  erased  the  sex^ond  and  third 
endorsements.  Tbe  counsel  for  tbe  defendants  below, 
then  objected  to  the  note  going  in  evidence  to  the  Jury, 
but  it  was  admitted  by  the  court— to  which  he  excepted. 

Appended  to  the  bill  of  exceptions,  which  is  regularly 
rigned  and  sealed  by  the  Judge,  is  a  certificate  of  the 
Judge,  as  follows :  "  This  bill  was  presented  for  signatim 
yesterday,  for  the  first  time,  the  plaintiff's  counsel  objeel- 
ing  to  its  being  signed,  because,  he  says  it  is  unlawful 
to  sign  bills  of  exceptions,  after  the  minutes  of  the  court 
are  made  up  and  signed.  The  counsel  for  the  plaintlft 
gave  notice  to  tbe  undersigned,  before  tbe  signing  of  the 
court  minutes,  that  he  should  object  to  tbe  signing  of 
this  bill  of  exceptions,  except  done  while  the  court  was 
in  session,  or  before  the  signing  of  tbe  court  minutes.'' 

The  objection,  then,  is  not  that  the  exception  was  not 
taken  at  the  trial,  or  that  the  facts  are  untruly  stated, 
but  that  the  bill  was  not  signed  and  sealed  by  the  pre* 
sidi ng  Judge  durln g  the  term.  The  objection  cannot  pre^ 
vail    If  the  exception  be  taken  at  the  trial,  it  may  be 


444  REPORTS  OP  CASES  IN 


Stra4er,  P^rrine  ^  Co.  vs,  Alexander  et  al. 


noted  by  the  Judge,  and  the  bill  sealed  at  any  time,  either 
during  the  term  or  afterwards.  Though  it  Is  certainly 
dMirable  that  the  bill  should  be  sealed  as  soon  after- 
wards as  possible,  while  the  facts  are  fresh  in  the  recol- 
lection df  the  Judge,  and  if  it  be  delayed,  until  from  tbe 
loss  of  his  note  of  the  points  reserved,  or  from  any  other 
cause,  it  be  doubtful  what  the  point  was,  it  would  be  bifi 
duty  to  refuse  to  seal  the  bill.  We  cannot  presume  that 
there  was  any  doubt  on  his  mind,  as  to  the  correctness  af 
the  statement  in  the  bill  of  exceptions. 

In  the  case  of  Pratt  vs.  Malcolm,  (13  Johns.  3200  ^b^i^ 
the  obiJection  was,  that  a  bill  of  exceptions  was  signed 
hy  two  Judges  only  out  of  three,  who  composed  the  court 
_rtbe  court  say,  to  permit  a  bill  of  exceptions  to  be  sealefl 
by  one  Judge  only,  would  be  liable  to  great  abuse.;  for 
although  regularly  a  bill  of  exceptions,  must  be  te&dered 
at  tbe  trial,  yet  it  is  in  practice  usually  reduced  to  fpria, 
BmA  sealed  afterwards,  and  often  in  vacation.  To  tb^ 
liKie  effect,  is  the  case  of  Clark  vs.  Dutcher,  (19  Johosoo, 

lo  Sikes  va  Ransom,  (6  Johnson,  279,)  the  coujct 
nftuied  to  award  a  mandamus  to  a  Judge,  who  re- 
fbsed  to  amend  a  bill  of  exceptions  at  the  succeeding 
tariD,  because  he  had  forgotten  the  facts,  but  the  case 
fltows  that  if  the  bill  had  been  amended  at  the  nej^ 
term,  it  would  have  been  good— (See  also  2  Dunlap^ 
PMetloe,  641,  and  1  Sellon's  Practice,  469.) 

Tbe  CMe  of  Walton  vs.  The  United  States,  (9  WheatOQ, 
(iB),)  bas  been  relied  on  by  the  counsel  for  the  defendMit 
te,  enror,  but  we  not  conceive  that  that  case  interferep 
imlth  the  principles  here  laid  down.    The  objection  tbere 
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sustained  by  the  court,  was,  that  it  did  not  appear  that 
the  exception  was  taken  at  the  trial:  no  question  was 
made  as  to  the  time  of  sealing  of  the  bill ;  but  the  bill, 
when  sealed,  must  show  that  the  exception  was  taken  at 
the  trial}  and  the  bill,  when  sealed,  is  sealed  ntme  pro 

In  this  case,  it  appears  conclusively,  from  the  bill  it- 
wAtj  tbat  the  exception  was  taken  at  the  trial  of  the 
cause,  though  reduced  to  form  afterwads,  and  when 
sealed,  it  operates  by  relation  to  the  time  of  the  triaK 

It  would  be  a  very  different  question,  if  we  were  ask- 
ed to  compel  a  Judge,  after  the  conclusion  of  the  term,  to 
seal  a  bill  of  exceptions :  when  such  a  case  arises,  it 
will  perhaps  be  considered  that  the  practice  of  sealing 
bills  of  exceptions  after  the  adjournment  of  the  court,  id 
one  which  ought  not  to  be  encouraged,  unless  the  delay 
be  caused  by  the  act  of  the  Judge.  But  these  considera- 
iiona  cannot  apply,  where  the  Judge  voluntarily  seals  tbb 
bill  after  the  adjournment  of  the  court,  and  where,  as  we 
must  presume,  he  had  the  means  of  stating  the  facts,  and 
the  point  reserved  for  the  decision  of  this  court,  as  it  re- 
ally transpired  when  the  exception  was  taken. 

Let  the  Judgment  be  reversed,  and  the  cause  remanded 
fbr  flirther  proceedings. 
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SMYTH  vs.  8THADER,  PERUIME  4b  CO. 

1.  The  assignee  of  a  note  drawn  by  a  firm,  payable  to  one  of  its 
members,  and  assigned  by  him,  may  maintain  action  against 
the  firm. 

8.  Where  pleas  conclude  to  the  country,  a  simUiier  is  not  neoes- 
sary. 

3.  A  clerical  mistake  is  always  amendable. 

a 

Error  to  the  Circuit  court  of  Mobile. 

Assumpsit  on  note,  tried  before  Harris^  J. 

This  was  an  action  of  assumpsit,  brought  by  the  plain- 
tiff in  error  against  the  defendants,  as  makers  of  a  pro- 
missory  note,  negotiable  and  payable  at  the  Bank  of  Mo- 
bile. The  note  sued  on,  purports  to  have  been  made  biy 
the  defendants,  as  partners,  to  E.  Stevenson,  or  order,  and 
by  him  endorsed  to  the  plaintiff. 

The  defendants  pleaded — 

1.  The  general  issue ; 

2.  A  special  plea,  denying  the  execution  of  the  note, 
which  was  verified  by  affidavit ; 

3.  A  special  plea,  setting  forth  that  E.  Stevenson,  the 
payee  and  endorser  of  the  said  note,  was,  at  the  time  of 
the  execution  of  said  note,  a  member  of  the  flpm  of  Stra- 
der, Perrine  4*  Co.,  and  also  one  of  the  makers  of  said 
note:  to  this  plea,  the  plaintiff  demurred— which  de- 
murrer was  overruled  by  the  court,  and  is  now  assigned 
for  prror. 

J,  A,  Campbell^  for  plaintiff  in  error. 
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ORMOND,  J. — The  solution  of  the  question  presented 
on  the  recctfd^  will  depend  on  the  proper  construction  of 
the  different  acts  of  the  Legislature  on  this  subject. 

By  the  act  of  eighteen  hundred  and  twelve,  which  re- 
pealed a  former  act^  (and  Which  was,  in  substance,  the 
statute  of  Anne,)  Aik.  Dig.  329,  sec.  6,  it  is  provided,  that 
"  all  bonds,  obligations,  bills  single,  promissory  notesi 
and  all  other  writings  for -the  payment  of  money  or  any 
other  thing,  may  be  assigned  by  endorsement,  whether 
the  same  be  made  payable  to  the  order  or  assigns  of  the 
obligee  or  payee,  or  not ;  and  the  assignee  may  sue  in 
his  own  name,  and  maintain  any  action  which  the  obli- 
gee 9r  payee  might  have  maintained  thereon,  previous  to 
assignment ;  and  in  all  actions  to  be  commenced  and 
aned,  upon  any  such  assigned  bond,  obligation,  bill  sin- 
1^  promissory  note,  or  other  writing  as  aforesaid,  the  • 
defendant  shall  be  allowed  the  benefit  of  all  payments, 
diaoonnts  and  sets-off,  made,  had  or  possessed  against  the 
aame,  previous  to  notice  of  the  assignment,  in  the  same 
manner  as  if  the  same  had  been  sued  and  prosecuted  by 
the  oUlgee  or  payee  therein ;  and  the  person  or  persons 
to  whom  such  instrument  so  payable  is  assigned,  may 
maintain  an  action  against  the  person  or  persons  to 
whom  such  instrument  so  payable  is  assigned,  as  in  ca^ 
aes  of  inland  bills  ot  exchange." 

The  effect  of  the  concluding  words,  <<  as  in  cases  of  in-* 
land  bills  of  exchange/'  having  been  construed  by  thcf 
ooorts  to  introduce  the  law  merchant,  in  regard  to  the 
endorsement  of  the  note,  the  Legislature,  in  eigliteen 
hundred  and  twenty-eight,  passed  another  act,  which 
will  be  found  in  Ailc.  Dig.  329,  sec.  IL 
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'<  Wbetead,  mnch  injury  has  been  done  to  the  citizens 
of  this  State>  by  means  of  the  uncertainty  of  the  dect* 
elons  of  the  courts  of  this  State^  in  relation  to  the  proper 
time  at  which  endorsers  of  bills,  notes,  bonda  and  other 
instruments,  made  negotiable  by  endorsement  by  laV| 
ehall  make  demand  of  payment  of  the  payqrs  of  sucli  ne« 
godable  instruments ;  for  remedy  wliereof, 

''  Be  it  enacted,  &c.  That  hereafter,  the  remedy  od 
bills  of  exchange,  foreign  and  inland,  and  on  promissory 
notes,  payable  in  bank,  shall  be  governed  by  the  rules  of 
the  law  merchant,  as  to  days  of  grace,  protest  and  niM 
tioe ;  aifd  bills  drawn  and  payable  within  this  State^ 
shall  be  deemed  inland  bills,  and  those  drawn  here^  and 
payable  out  of  the  State,  shall  be  deemed  foreign  Mils. 

"All  other  contracts  for  the  payment  of  money  or  pro* 
•  perty,  or  for  the  performance  of  any  duty  of  whatever 
nature,  shall  be  assignable,  as  heretofore,  and  the  afi^ 
signee  may  maintain  such  suit  thereon,  as  the  obligee  or 
payee  could  have  done,  whether  it  be  debt,  covenant  or 
assumpsit :  Provided  suit  be  brought  to  the  first  conrt  of 
ttie  county  where  the  maker  resides,  to  which  suit  can 
be  brought ;  and  if  he  shall  fail  to  sue  the  maker  to  Itm 
Arst  court,  as  herein  provided  for,  the  e&dorser  shall  b« 
dtocharged  from  liability,  unless  suit  shall  be  delayed  by 
his  consent ;  and  no  days  of  grace  shall  be  allowed  oa 
mify  contract,  (except  bills  of  exchange,  and  notes  paya- 
ble in  bank,)  either  between  the  assignee  and  the  iMh 
ker,  or  between  the  assignee  and  the  assignor '' 

The  assertion  of  the  plea  is,  that  as  Stevenson,  ttao 
payee  of  the  note,  was  also  one  of  the  firm  of  Stradery 
Perrine  4*  Go.,  and  *  therefore  one  of  the  makers  of  Um 
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aote,  he  could  Dot  maiQtaln  an  action  at  law  upon  itf 
and  that  therefore,  he  cannot,  by  bis  assignment  to  the 
plaintiff  in  error,  transfer  a  right  to  iiim  which  he  has 
not  himself. 

It  is  certainly  undeniable,  that  the  payee  coald  not, 
himself,  maintain  an  action  at  law  on  the  note,  as  he 
would  be  both  plaintiff  and  defendant^  and,  as  a  conse* 
quence  of  this,  it  is  insisted,  that  under  the  statute  abo?e 
referred  to,  the  assignee  can  bring  no  action  which  the 
assignor  could  not  have  maintained. 

It  is  not  necessary  now  to  determine^  whether  an  as* 
aignee  of  a  promissory  note,  not  payable  in  bank^  could 
maintain  an  action  at  law  in  a  case  lilce  the  present, 
where  the  payee  was  also  one  of  the  makers  of  the  notei 
as  the  note  on  which  this  action  is  founded,  is  negotiable 
and  payable  at  the  Bank  of  Mobile,  and  therefore,  express- 
ly exempted  from  the  influence  of  the  statute  regulating 
the  assignment  of  bonds,  notes,  and  other  instruments 
not  payable  in  bank. 

The  question,  then,  in  this  case,  is,  whether  by  the  lest 
meremiariaj  the  plaintiff  can  maintain  ttiis  actloUi  it  being 
conceded  that  his  assignor  could  not.  It  must  be  admit* 
ted,  that  this  question  is  not  free  from  difficulty ;  but  wo 
think  the  proper  construction  of  the  statute  is,  that  the 
action  is  well  brought.  It  has  already,  indeed,  been  so 
decided  in  this  court,  in  the  case  of  Hazlehurst  vs.  Pope^ 
(2  Stew.  6c  Por.  259.)  In  that  case^  a  bill  of  exchange 
was  drawn  by  a  firm  on  one  of  its  members,  and  by  him 
endorsed  to  a  stranger.  T  he  cou  rt  held,  after  an  elaborate 
examination  of  tbe  question,  that  the  action  was  main- 
tainable  by  the  endorsee,  though  it  was  admitted  that 
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the  payee  could  not  have  sued  at  law  in  hla  owa  oaum. 
This  was,  it  is  true,  the  case  of  a  bill  of  exchange,  bat 
tbe  statute  already  referred  to,  puts  promissory  nMci^ 
payable  in  bank^  upon  a  footing,  in  all  respect^  With  • 
bill  of  exchange. 

The  case  of  Peter  Smith  and  othera  vs.  Lusber  and 
ethers,  (5  Cowen's  Rep.  688,)  Is  expressly  in  point  That 
was,  like  this,  a  promissory  note,  made  by  a  firm  to  one 
of  \\A  members,  and  by  him  endorsed  to  Lusher  and  otb^ 
ers.  The  endorsees  brought  suit  against  tbe  firm,  and 
the  court  held  the  action  maintainable,  on  tbe  principles 
of  the  law  merchant,  although  the  court  admittedi  thai 
the  payee  could  not  have  sued  in  bis  own  name.  Tbe 
decision  of  this  case,  was  made  under  the  influence  of  a 
statute  of  the  State  of  New  Yorii,  which  makes  <^prsK 
missory  notes  negotiable,  as  inland  bills  of  exobmgc^ 
according  to  the  custom  of  merchanta" 

In  the  case  at  bar,  tbe  note  being  payable  at  bank^  la 
also  by  our  statute,  to  be  regulated  by  the  law  mercbaat. 
It  is,  however,  Insisted,  that  the  statute  only  Intended  to 
afford  the  remedy  between  tbe  endorser  and  tbe  endar^ 
see,  and  to  permit  the  latter  to  recover  of  the  fbrmer,  ae^ 
cording  to  the  rules  of  the  law  merchant,  and  to  diapeaae 
with  a  suit  against  the  maker,  when  the  note  so  endorsed 
was  payable  in  bank.  But  from  a  careful  examination 
ef  the  statute,  we  are  satisfied  that  it  was  tbe  inteattoft 
of  the  Legislature,  that  a  note  payable  In  bank,  when 
endorsed,  should  be  governed  and  controlled  by  the  law 
merchant,  not  only  as  to  days  of  grace,  protest  and  aft* 
tlee,  but  also  as  to  all  other  rights  recognised  tajr  thai 
law,  as  existing  between  the  parties  to  tbe  note.    Tha 
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itatute  18  silent,  as  to  the  right  of  the  maker  of  a  note, 
payable  id  banic,  to  set  up  an  off-set  to  the  Dote  in  the 
holder,  yet  it  will  scarcely  be  contended,  that  un  a  note 
80  payable,  an  off-set  could  be  made  against  an  assignee, 
unless  the  note  were  talcen  under  such  circumstances  as 
would  authorise  an  off-set  by  the  rules  of  the  law  mer- 
chant. 

We  apprehend,  therefore,  that  the  Legislature  intended 
to  make  promissory  notes  payable  in  banlc,  negotiable^ 
as  inland  bUls  of  exchange^  and  to  be  governed  and  regu- 
lated by  the  same  law. 

The  defendants  in  error  contend,  that  the  record  shows 
that  the  Judgment  was  for  the  plaintiff  below.  The  en- 
tryls  in  these  words;  "This  day  came  the  parties,  by 
their  attorneys,  and  defendants  demur  to  the  third  plea 
of  the  plaloiiff*— which  demurrer  is  sustained.  It  is 
therefore  considered  by  the  court,  that  the  plaintiff  talie 
nothing  by  his  action,  but  that  the  plaintiff  go  hence  and 
recover  of  the  plaintiff  his  costs,"  &c.  It  is  manifest,  that 
this  is  a  clerical  misprision  of  the  clerk,  by  transposing 
the  names  of  the  plaintiff  and  defendant.  This  is  clear, 
not  only  from  his  describing  it  as  the  plea  of  ihe  plainiijg\ 
Imt  also  from  the  Judgment  of  the  court,  which  is  ren*- 
dered  in  favor  of  the  defendants  below,  upon  the  deci»- 
Ion  of  the  court  iu  their  favor,  on  the  demurrer. 

No  inference  can  be  drawn  from  the  two  pleas  of  tba 
defendants,  to  which  no  replication  was  filed  by  theplain** 
tiff  below.  As  both  of  the  pleas  concluded  to  the  coun» 
try,  the  similiter  was  not  necessary,  and  no  Judgment 
could  have  been  given  for  want  of  tha  general  replica- 
tion. 
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The  Judgment,  therefore,  which  was  rendered  on  the 
demurrer,  was  a  Judgment  in  favor  of  the  defendants — 
and  the  record  must  be  considered  as  so  amended. 

For  the  error  of  the  court  below,  in  overruling  the  de- 
murrer of  the  plaintiff  to  the  third  plea  of  the  defeadaott 
-^tbe  Judgment  must  be  reversed,  and  the  cause  remaad- 
ed  for  further  proceedings. 


VON  PHEEL  *  m'GILL  VS.  CONNALLY  ^  ANDERSON. 

I.  In  assumpsit,  on  a  note  made  payable  to  W,  a  plea  of  off-sel  of 
sn  open  account  due  defendants  by  W  d&  D,  partners,  4cc. — is 
bad  on  demurrer. 

Error  to  the  Circuit  court  of  Madison  county. 

Assumpsit  on  note. 

Ton  Pheel  ic  McGill  brought  an  action  on  a  note 
drawn  by  Connally  &  Anderson,  payable  to  Wellman,  or 
order,  and  by  Weliman  assigned  to  plaintiffs,  to  which 
defendants  plead  as  an  off-set,  an  open  account,  owing  to 
them  by  Wellman  4*  Dear,  partners,  &c.  due  before  notice 
of  the  assignment  of  the  note.  To  this  plea,  plainiffa 
demurred,  but  their  demurrer  was  overruled  by  the  Cir* 
eait  court,  and  Judgment  rendered  for  defendants.  All 
of  which  was  assigned  for  error. 


thpkint^  for  plaintiffs  in  error. 
MeClung^  contra. 
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GOLDTHWAITE,  J.— The  counsel  for  the  defendants 
in  error,  has  very  properly  conceded,  that  the  plea  of  set 
off,  interposed  as  a  defence  to  this  action,  must  be  sus* 
tained,  if  at  all,  by  an  equitable  construction  of  the  8tb 
section  of  the  act  of  the  thirteenth  of  February,  eighteen 
hundred  and  eighteen,  entitled  ^'  an  act  for  the  better  re* 
gQlation  of  Judicial  proceedings." 

This  section  is  in  these  words :  ^  whenever  any  cause 
of  action  may  exist,  against  two  or  more  partners,  of  any 
denomination  whatever,  it  shall  be  lawful  to  prosecute 
an  action  against  any  one  or  more  of  them ;  and  when 
a  writ  shall  be  issued  against  all  the  parters  of  any 
firm,  service  of  the  same  on  any  one  of  them,  shall 
be  deemed  equivalent  to  a  service  on  all,  and  the  plaintiff 
may  file  his  declaration,  and  proceed  to  Judgment,  as  if 
the  said  writ  had  been  served  on  each  defendant ;  and 
the  Judgment  shall  be  equally  valid  and  effectual  against 
all  the  defendants"— (Aik.  Dig.  268.) 

This  enactment  is  supposed  to  make  the  liabilities 
of  partners  several,  as  well  as  joint,  so  far,  at  least,  as  to 
authorise  a  separate  action  against  each  partner,  and  the 
defendants  assume,  that  the  right  to  off-set  a  demand, 
must  be  co  extensive  with  the  right  to  sue.  It  must  be 
admitted,  this  argument  would  be  entitled  to  great 
weight,  if  the  construction  of  this  section  of  the  statute 
was  open  to  examination,  but  it  is,  in  a  great  decree, 
foreclosed  by  a  decision  of  this  court.  In  the  case  of 
Marr's  exYs  vs.  Southwick  et  al.  (2  Porter,  351,)  which 
was  a  bill  filed  by  the  creditors  of  a  firm,  against  the  ex* 
ecatrix  of  a  deceased  partner,  to  subject  the  assets  of  the 
estate  in  her  hands,  to  the  payment  of  a  partnership  debt, 
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tbe  court  deny  the  principle  now  asserted  by  the  defead- 
ants  in  error,  and  limit  the  construction  of  ihlB  sectioo  of 
the  statute  to  its  letter.  This  decision  has  a  more  im- 
portant bearing  on  this  case,  because  the  learned  Judge 
who  delivered  the  opinion  of  the  court,  admits,  that  if 
suit  is  commenced  against  one  partner,  and  be  diea  be- 
fore Judgment,  it  may  be  revived  and  prosecuted  against 
his  personal  representative.  This  latter  point  did  not 
arise  in  the  case,  however,  and  although  the  opiaioa  of 
ttie  court  seems  to  be  intimated,  It  excludes  the  idea,  that 
the  question  is  to  be  considered  as  any  other  than  aa 
open  one.  If  this  is  the  true  construction,  it  is  somewhat 
remarkable,  that  only  one  feature  of  the  original  liabiU* 
ty  of  partners  should  remain  after  this  enactment,  which 
is  the  very  feature  pointed  out  \h  that  decision. 

It  cannot  be  supposed,  that  a  right  of  off-set  once  per* 
feet,  can  be  defeated  by  the  happening  of  anjr  event 
whatever,  and  if  we  test  this  case  by  such  a  principle, 
the  fault  of  the  defendants'  position  will  be  made  appa- 
rent. We  may  reject  the  names  of  all  the  parties,  except 
Wellman  and  Connally ,  from  the  consideration  of  tbiecaae, 
(as  their  introduction  does  not  affect  the  principle  wbich 
Is  decisive  of  it,)  and  suppose  the  action  to  be  brought  by 
tlie  former,  against  the  latter ;  In  this  aspect,  ttie  dauee 
to  make  the  set-off  would  be  most  imposing,  but  if  we 
substitute,  in  the  place  of  Wellman,  his  personal  repre- 
sentative, and  suppose  the  suit  Instituted  after  his  death, 
the  debt,  at  law,  Is  entirely  gone,  and  even  In  equity  alM, 
unless  Dean,  the  surviving  partner,  should  prove  insol- 
vent. The  debt,  which  Is  supposed  capable  of  being 
successfully  opposed  to  this  suit,  (because  Wellman  might 
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be  sued  oo  it,)  ceases  to  be  binding  on  his  personal  re- 
presentative, and  becomes  the  sole  debt  of  the  survivor. 
This  Is  the  precise  case  of  Marr's  ex'r  vs.  Southwick  et 
al.  and  we  must  either  overrule  that  case,  or  preserve 
witfbrmily  of  deeision,  by  declaring  the  plea  in  the  pre* 
sent  suit  bad. 

Since  the  decision  of  the  case  quoted,  the  Legislature 
bas  considered  it  proper  to  give  a  remedy  against  the 
personal  representatives  of  deceased  partners,  in  the 
Mine  manner  as  if  their  obligations  were  several,  as  well 
M  Joint— (acts  of  1838)— but  this  legislation  can  have  no 
dTect  o&  esKlsting  suits,  which,  of  course,  must  be  deter* 
BSiiicd  under  the  former  rule. 

TtM  Judgment  of  the  Circuit  court  is  reversed,  and  if 
dHrtrcd,  the  case  will  be  remanded  to  the  Circuit  court, 
tewder  tbattbe  proper  Judgment  may  be  there  rendered. 
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tRANN  VS,  GORMAN  It  CHAPMAN. 

1.  The  Statute  of  1818j  (Aik.  Dig.  268))  merely  gives  the  ri|^t 
to  suBj  and  by  the  suit  altmcj  to  change  the  nature  of  a  purt- 
nership  obligation  from  joint,  to  joint  and  several. 

Error  to  Dallas  County  court. 

Assumpsit  on  note* 

Gorman  &  Chapman  instituted  this  action  for  the  use 
of  McKeogg  against  Trann,  who  is  sought  to  be  charged 
as  one  of  the  firm  of  Trann,  Lewis  &  Co.  He  relied,  in 
the  court  below,  on  the  plea  of  set-off^  and  offered  In  evi- 
dence a  debt  due  to  him  individually)  from  the  nominal 
plaintiffs,  owing  at,  and  previous  to  the  time  when  the 
note  sued  on  was  assigtied  to  the  ttctual  plaintiff.  The 
County  court  refused  to  admit  this  evidence,  and  the 
supposed  error  in  its  refusal,  is  now  sought  to  be  cor« 
rectedi 

J.  Ak  Campbelly  for  plaintiff  in  error. 
darkey  contra. 

GOLDTHWAITE,  J.— If  the  right  to  sue  Trann  as  a 
neveral  debtor,  arose  from  the  character  of  his  contract 
with  the  nominal  plaintiffs,  the  statement  of  this  case 
would  carry  with  it  the  decision ;  but  the  right  to  sue 
does  not  thus  arise.  It  is  given  specially  by  the  8th  sec- 
tion of  the  act  of  the  thirteenth  of  February,  eighteen 
hundred  and  eighteen,  entitled  ^<  an  act  for  the  better  re- 
gulation of  Judicial  proceedings."    We  have  recently  de- 
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elded,  in  the  case  of  Yoq  Pheel  et  al.  vs.  Connally  et  ai^ 
that  this  enactment  did  not  change  the  nature  of  the  coa^ 
tracts  of  partners  from  joint,  to  Joint  and  several,  and  thai 
the  remedy  against  a  partner  must  be  puraued  in  the 
manner  given  by  that  section.  That  caae  further  decides, 
that  no  right  of  off-set  arises  out  of  the  enactment  refer* 
red  to.  It  will  readily  be  perceived  that  case  is  the  coo- 
verse  of  the  one  now  presented,  and  demonstrates  that 
the  off-set  offered  in  the  court  below  was  properly  re- 
Jeeted,  unless  the  section  of  the  statute  before  cited  give0 
to  the  plmntiff  the  right  to  consider  the  obligations  of  \m 
debtors,  when  partners^  as  several  as  well  as  Ji)int,  and  to 
proceed  against  them  accordingly.  Such  is  the  construcf 
tiOQ  which  we  tbinis:  the  statute  must  receive.  If  the 
plaintiffs  during  the  lifetime  of  all  the  members  of  tb« 
debtor  firm,  elects  to  consider  them  as  several  debt&ra,  and 
oommences  suit  against  them,  he  is  within  the  strict  let- 
ter of  the  statute,  and  we  cannot  deny  him  the  right  to 
proceed  against  any  one  or  more  of  them.  Having  made 
this  election,  it  doe?  not  rest  with  him,  when  an  off-set 
is  produced,  which  could  be  enforced,  if  the  contract  was 
in  fact  several,  as  well  as  Joint,  to  say,  that  it  is  a,  joint 
one  with  all  the  partners,  and  thus  preclude  the  set-off. 

But  this  right  of  election  is  given  alone  to  the  plaintiffj 
and  cannot  be  exercised  by  the  defendaot,  as  will  be  ap-. 
parent,  if  we  change  the  parties  to  this  suit,  and  suppose 
Trann  suing  Gorman  ^  Chapman  for  the  debt  now  at- 
tempted to  be  off-set.  The  latter  would  not,  then,  be 
permitted  to  elect  to  consider  Trann  as  their  several  debt- 
or, because,  in  the  event  of  his  death,  the  debt  due  from 
them  would  pass  to  his  personal  representative,  who . 
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would  not  be  liable  at  law  for  the  debts  of  Trai^n,  Lew- 
is 4*  Ck).,  nor  in  equity,  unless  the  survivors  of  the  firm 
were  to  prove  insolvent. 

These  distinctions  may  appear  somewhat  subtle,  but 
they  arise  out  of  the  peculiar  terms  of  the  statute  of  eigh- 
teen hundred  and  eighteen,  which  gives  merely  the  right 
to  sucj  and  by  the  suit  aloncj  to  change  the  nature  of  a 
partnership  obligation  from  Joint,  to  Joint  and  several. 

We  have  not  rested  this  decision  on  the  case  of  Pitcher 
et  al.  vs.  Patriclc's  adm'r,  (Minor,  321,}  notwithstanding 
its  apparent  identity  in  principle,  because  thesuiti  in  that 
case,  was  on  an  obligation  expressly  made  Joint  and  se- 
veral, by  the  first  section  of  the  statute  of  eighteen  hun- 
dred and  eighteen ;  and  it  may  be  possible,  for  that  rea- 
son, that  a  distinction  caa  be  drawn  between  that  case 
and  this. 

Let  the  Judgment  be  reversed,  and  the  case  remanded. 
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SMITH  vs.  RAYMOND. 

1.  Aa  avennent  in  a  declaration  on  a  note  payable  in  bank,  that 
the  same  was  presented  at  the  bank,  when  due,  is  a  su£Bcient 
allegation  of  a  demand  of  payment. 

Error  to  Wilcox  Circuit  court. 
Assumpsit  on  note. 

/•  A.  Campbellj  for  plaintiff  in  error. 

COLLIER,  C.  J.— The  plaintiff  was  sued  as  tlie  en- 
dorser of  a  promissory  note,  ''  negotiable  and  payable  at 
the  Bank  of  Mobile ;"  and  a  Judgment  by  nil  dicitj  on 
plea  withdrawn,  having  been  rendered  against  him,  he 
prosecutes  a  writ  of  error  to  this  court,  and  here  insists, 
that  the  declaration  is  defective,  in  not  alleging  a  present- 
ment and  demand  of  the  note  for  payment. 

The  declaration  states,  that  the  note  '<  was  presented 
at  the  Bank  of  Mobile,  on  the  day  the  same  became  due." 
A  presentment  at  the  bank,  implies  that  the  paper  was 
shown  to  the  proper  officer  of  the  bank— and  more,  it 
supposes  that  the  act  was  effectual,  and  such  as  is  usual, 
and  therefore,  it  will  be  held  to  include  a  demand. 

The  declaration,  in  the  particular  objected  to,  being 
sufficient,— the  Judgment  is  affirmed. 
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CAVENDER  VS,  PUNDBRBURG. 

1.  The  Circuit  court  has  cognizance  of  all  breaches  of  contract| 
sounding  in  damages  merely. 

2.  If  a  contract  does  not  in  terms,  or  by  necessary  implication, 
furnish  a  rule  by  which  the  damages  for  its  breach  can  be 
computed,  it  is  a  case  sounding  in  damages  merely,  and  the 
jurisdiction  of  a  justice  of  the  peace  is  ousted. 

Error  to  Talladega  Circuit  court. 

Case  for  the  breach  of  a  parol  contract,  tried  before 
Shortridge,  J. 

The  Jury  assessed  plaintiff's  damages  at  thirty  dollars, 
whereupon  the  court  non-suited  plaintiff,  because  the  te- 
covery  was  less  than  the  court  could  take  cognizance  of 
— which  was  assigned  for  error. 

Leftwick,  for  plaintiff  in  error. 

ORMOND,  J.— The  decision  of  this  question,  depetidli 
on  the  construction  to  be  put  on  the  act  defining  the  Jit- 
risdictlon  of  the  courts,  which  provides,  "  if  any  suit  shall 
be  commenced  in  any  court,  for  a  less  sum  than  such 
court  can  legally  take  cognizance  of,  or  if  any  persoQ 
shall  demand  a  greater  sum  than  is  dqe,  on  purpose  to 
evade  this  act,  in  either  case,  the  plaintiff  shall  be  non- 
suited, and  pay  costs;  provided  always,  that  if  the  plain- 
tiff, or  any  person  for  him,  will  make  an  affidavit,  (to  be 
filed  in  the  clerk's  office,)  that  the  sum  for  which  the  suit 
shall  be  brought,  is  really  due,  but  that  for  want  of 
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proof,  or  that  the  time  limited  for  the  recovery  of  any 
article  that  bars  a  recovery  in  that  case,  such  plaintiff 
shall  have  a  verdict  and  judgment,  for  what  appears  to 
be  legaUy  proved— (See  Aik.  Dig.  269,  sec.  67.) 

The  contract  set  out  in  the  declaration,  is,  that  the  de- 
fendant agreed  with  the  plaintiff,  that  if  he  would,  with 
two  workmen,  which  he  then  had  in  his  employ,  building 
a  house,  aid  him  in  erecting  a  cotton  press,  that  he  would 
Immediately  after  haul  for  the  plaintiff,  twenty  thousand 
feet  of  lumber,  from  a  mill  in  the  neighborhood,  at  four 
dollars  per  thousand— that  he  complied  with  the  contract 
on  his  part,  but  that  the  defendant  did  not  perform  his 
agreement— that  he  was  thereby  put  to  great  delay  and 
expense,  and  was  compelled  to  pay  eight  dollars  per 
thousand  for  hauling  his  lumber. 

If  an  action  could  not  have  been  maintained  before  a 
justice  of  the  peace,  for  the  breach  of  this  contract,  the 
court  erred  in  directing  a  non-suit.  The  jurisdiction  of 
justices,  is  thus  defined  by  the  statute :    "  all  debts  and 

» 

demands,  not  exceeding  fifty  dollars,  for  a  sum  or  balance 
due  on  any  specialty,  note,  bond,  cotton  receipt,  contract 
or  agreement  in  writing,  or  for  goods,  wares  and  mer- 
chandise sold  and 'delivered,  or  for  work  or  labor  done^ 
or  for  money  lent,  or  for  specific  articles,  or  for  any  bal- 
ance due,  either  by  written  or  verbal  contract,  or  assump- 
sitj  in  any  case  not  sounding  in  damages  merely,  are  here- 
by declared  to  be  exclusively  cognizable  and  determina- 
ble before  a  justice  of  the  peace."  "All  contracts  for  the 
payment  of  specific  articles,  or  for  the  performance  of  ser- 
vices, when  the  value  of  the  article  contracted  for,  or  of 
the  services  to  be  performed,  does  not  exceed  fifty  dollars. 
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shall  be  cognizable  and  determinable  by  justices  of  the 
peace"— {Aik.  Dig.  291.) 

To  authorise  a  Justice  to  take  Jurisdiction  in  cases  of 
this  description,  the  contract  must  itself  furnish  the  mea- 
sure  of  damages,  or  the  rule  by  which  they  are  to  be  as- 
certained. If  no  criterion  is  established  by  the  parties 
themselves,  on  does  not  necessarily  flow  from  the  con- 
tract, the  action  must,  in  the  language  of  the  act,  sound 
in  damages  merely,  and  the  Justices  Jurisdiction  is  ousted/ 

To  apply  these  principles  to  this  case,  the  damages 
which  the  plaintiff  may  have  sustained  from  the  breach 
of  the  contract,  by  being  delayed  in  carrying  on  his 
worlc,  could  not  be  ascertained  from  the  contract  itself, 
nor  does  it  expressly,  or  by  implication,  afford  any  rule 
by  which  they  can  be  computed.  The  right  to  dama- 
ges, then,  is  a  consequence  of  the  breach  of  contract, 
sounding  in  damages  merely,  and  which  a  Jury  alone 
could  assess,  and  if  this  action  cannot  be  sustained,  the 
plaintiff  is  remediless.  The  court,  therefore,  erred  in  dlr 
recting  a  non-suit,  and  its  Judgment  must  be  reversed, 
and  a  Judgment  rendered  for  the  atnount  of  the  verdict 
of  the  Jury,  and  the  costs  of  the  court  below,  and  this 
court / 
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HINTON  vs.  THE  BANK  OF  COLUMBUS. 

1.  If  the  acceptor^of  a  bill  of  excbanffe  put  it  in  circulation,  he 
admits  it  to  be  a  subsisting  bill,  and  cannot  be  allowed,  when 
sued  on  it,  to  allege  that  it  was  before  that  time  paid. 

« 
Error  to  Mobile  County  court. 

Assumpsit. — This  is  an  action  of  assumpsit,  by  which 
the  defendants  In  error  sought  to  recover  of  the  plaintiff 
in  error,  the  amount  of  the  bill  of  exchange  described  in 
the  declaration.  The  bank  claims  title  to  the  bill, 
through  the  endorsement  of  an  individual  of  the  same 
name  with  the  plaintiff  in  error,  who  is  sued  as  the  ac- 
ceptor, and  his  personal  identity  with  the  last  endorser, 
was  established  by  evidence  produced  at  the  trial.  ^  A 
demurrer  to  the  declaration  was  interposed,  on  which 
Judgment  was  rendered  in  favor  of  the  plaintiff  below. 
Oq  the  trial  of  the  general  issue,  the  identity  of  the  en- 
dorser and  acceptor  having  been  shown,  the  defendant 
below  moved  the  County  court  to  instruct  the  Jury,  if 
they  were  satisfied  the  acceptor  had  paid  the  bill  and 
^took  it  up,  if  he  afterwards  endorsed  it  to  the  plaintlffSi 
they  ought  not  to  recover  on  the  bill.  The  court  refused  \ 
to  give  this  charge,  but  instructed  the  Jury,  "  that  a  bill 
of  exchange,  drawn  payable  to  order,  and  put  in  circular 
tion,  charges  and  binds  all  parties  to  it,  until  its  maturi- 
ty :  that  it  might  be  endprsed,  and  change  hands  a  hun- 
dred times,  and  the  acceptor  might  even  pay  it  before 
maturity,  yet  if  he  put  it  in  circulation  again,  the  parties 
were  cbargable  until  its  maturity."    To  this  charge,  and 
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refusal  to  charge,  the  defendant  below  excepted,  aod 
now  seeks  to  revise  the  supposed  errors  in  these  several 
decisions  of  the  County  court. 


Dunn,  for  plaintiff  in  error. 

•  GOLDTHWAITE,  J.— The  question  which  is  supposed 
to  arise  from  the  circumstance  of  the  acceptor  and  last 
endorser  being  one  and  the  same  person,  is  not  shown 
in  the  declaration,  as  the  sameness  of  the  name  is  not 
sufficient  t;o  warrant  the  legal  conclusion  of  identity ; 
therefore,  the  demurrer  was  properly  overruled,  without 
the  consideration  of  this  point. 

The  evidence  before  the  jury  did  not  prove,  nor  tead 
to  prove  the  payment  of  the  bill  by  any  person,  but  If  It 
was  paid  by  the  acceptor,  and  afterwards  put  in  circula- 
tion by  him,  it  would  not  be  with  him  to  insist  on  such 
a  defence.  By  putting  it  in  circulation,  he  admitted, 
and)  in  eflfect  said,  to  every  holder,  that  it  was  a  subsist^ 
ing  bill,  and  the  legal  presumption  arising  from  his  a^^ 
would  warrant  any  other  inference  than  that  of  pay- 
ment. 

The  County  court  was  therefore  right  in  refusing  to 
give  the  charge  asked  for,  and  in  relation  to  that  after- 
wards given,  it  is  sufficient  to  say,  that  we  do  not  con- 
ceive ourselves  called  on  to  examine  its  correctness.  If 
admitted  to  be  erroneous,— and  such  it  was  unquestlonr 
ably,  when  considered  as  ascertaining  a  rule  for  the  de- 
cision of  other  cases,--it  could,  by  no  possibility,  have 
prejudiced  the  defendant,  as  there  was  no  evidence  b^ 
fore  the  jury,  to  impair,  in  the  least,  the  pliantiff's  right 
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40  a  recovery*  To  determine  so  grave  a  que^tioa  w  tbe 
oae  which  might  ariae  on  this  bill,  if  any  other  of  thif 
parties  to  it  was  the  defendant,  woul(i  he  to  pre-Judgf 
the  case,  without  any  sufficient  warrant  froqa  the  fact* 
In  evidence. 

Mo  error  was  committed  by  the  County  cpurt,  to  th« 
9e4«diee  of  the  defimdant  below«~aad  the  Jvdgnaept  to 
aOrmed. 


THE  tJNXTEi)  STATES  1^^.  FAT. 

1.  Tlie  Tombeckbee  Bank  i$  not  authrnsed  by  ]ta<$biinBr  to  dii' 
jpount  a  note,  unless  it  be  expressed  on  the  (ace  ci  the  jiotei 
that  the  same  shall  be  u^otiable  at  said  bank. 

Brmr  to  Jfobile  Circuit  court 

Assoinpsit  on  note,  tried  before  Tatfior^  h 

The  plaintiff  in  error,  as  the  assignee  of  6tow,  SUlS  ^ 

Cto^  declared  against  the  defendant,  on  a  promissory  not^ 

of  the  following  tenor : 

«  $1361  47-100.  Mobile,  April  4th,  1827. 

"  Sixty  days  after  date,  we  promise  to  pay  to  the  order 

of  Messrs.  Stow,  Ellis  &  Co.,  une  thousand  three  hun4red 

and  sixty-four  47-100  dollars,  payable  and  negotiable  at 

ttoe  Bank  of  Mobile. 

«H«-bs*Fav-'' 
^The  defeodaait  pteadedrp^ 
1.  Mmr0UMump»ii;    2.  Pajfrn^nt* 
9P  59 
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Oathe  trial,  in  the  Circuit  court  of  Mobile,  the  presi- 
ding judge  sealed  a  bill  of  exceptions,  which  discloses 
that  "the  plaintiff  offered  the  note  described  In  the  deda- 
ration^  and  proved  that  it  had  been  discounted  at  the 
Tombeckbee  Bank  before  its  maturity,  and  that  it  bad 
subsequently  been  transferred  to  the  United  States,  by 
the  bank,  for  a  valuable  consideration.  The  defendant 
proved  that  he  was  the  legal  owner,  for  a  valuable  con- 
sideration, of  a  paper  in  the  following  words,  to  wit: 
*  Good  for  twenty-five  hundred,  eighty-three  25100  dol- 
lars, on  demand,  for  value  received.     20  May,  1826. 

Srow,  Ellis  &  Co.' 
And  that  he  held  the  same  before  notice  of  the  discount 
Of  the  note  declared  on  by  the  plaintiff,  by  the  bank,  and 
before  notice  that  it  was  the  property  of  the  bank.  The 
plaintiff  objected  to  this  paper  in  offset,  on  the  ground, 
that  the  note  declared  on,  was  not  such  tun  one  as  enti- 
tled the  defendant  to  any  offset  on  any  account  whatev- 
er: the  court  overruled  the  objection,  and  permitted  the 
paper  to  be  read  to  the  Jury,  and  allowed  in  off-set.  To 
all  which  the  plaintiff," &c.  excepted,  &c.  And  Judgmennt 
having  been  rendered  against  the  plaintiff,  a  writ  of  er- 
ror is  prosecuted  to  this  court  for  its  revision. 

Hopkins,  for  plaintiff  in  error. 
Stewart,  contra. 

COLLIER,  C.  J It  will  be  observed  the  note  sued  on, 

is  not,  in  express  terms,  made  negotiable  at  the  Tombeck- 
bee, but  at  the  Mobile  Bank.  Had  the  note  been  dis- 
counted by  the  latter  bank,  there  could  be  no  doubt,  but 
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tbe  oflF-set  offered  by  the  defendant,  would  have  been  in- 
admissible;  or  had  a  writing  been  simultaneously  exe* 
cuted  by  the  defendant  to  Stow,  Ellis  &  Co.,  showing  tbe 
intention  of  the  parties,  that  the  paper  was  to  be  put  in 
market,  all  sets-off  against  a  holder,  who  acquired  it  in 
the  regular  course  of  business,  would  have  been  waived. 
Thus  far,  the  case  of  Emanuel  vs.  Atwood,  (6  Porterii 
Rep.  384,)  is  directly  in  point.  Whether  the  case  at  bar  * 
comes  within  the  principle  of  that  decision,  we  need  not 
enquire,  as  we  shall  presently  see,  that  the  admission  of 
the  defence  by  the  Circuit  court,  if  erroneous,  was  an  er- 
ror by  which  the  plaintiff  could  not  have  been  preju- 
diced. 

By  the  third  section  of  the  ^'  act  to  establish  tbe  Tom* 
beckbee  Bank,"  &c.  it  is  enacted  ''  that  if  any  person  or 
persons  shall  be  indebted  to  said  corporation,  as  maker 
or  endorser  of  any  note,  bill,  or  bond,  expressly  made  ne- 
gotiable and  payable  at  said  bank,  and  shall  delay  pay* 
ment  thereof,  it  shall  be  lawful  for  the  corporation,  after 
having  given  at  least  ten  days  notice  thereof,  and  produ- 
cing to  the  court  before  whom  the  motion  is  made,  the 
certificate  bf  the  President  of  the  Bank,  that  the  debt  is^ 
really  and  bona  fide  the  property  of  the  bank,  to  move  for 
Judgment  and^the  award  of  execution,  against  such  debt* 
or  or  debtors,  his,  her,  or  their  heir,  or  heirs,  executors,  or 
administrators,  in  any  court  of  record  within  this  terri- 
tory :  Provided  always^  that  if  the  defendant  or  defend- 
ants shall  appear  and  contest  the  claim,  the  court  aball 
insianier  empannel  a  Jury  to  try  the  issue,  and  thereoii 
give  Judgment  accordingly :  And  provided^  aho^  that  no 
note,  bill  or  bond,  cdiall  be  negotiable  at  said  bank,  ua- 
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leds  it  shall  be  expressed  on  the  face  of  aucb  note,  bill  Otf 
bond,  and  all  debts  from  the  said  corporation,  by  bood^ 
bill,  not^  or  otherwise,  to  any  individual,  or  body  corfNiE^ 
tBt6,  may  be  su^d  for  and  recovered  in  like  nianiiar^-u^ 
(Toulmin'd  Laws  of  Ala.  44) 

It  has  been  argued  for  the  defendant,  that  the  second 
proviso  of  this  section,  clearly  inhibited  the  Tombeckbde 
'  Bank  from  discounting  the  note  which  the  present  ftctloti 
was  brought  to  recover— that  the  bank  did  not  aeqnlre 
the  legal  title  by  its  purchase,  and  consequently,  coutd 
not  make  the  plilintiff  the  legal  ptopHeiaf  at  the  dote. 

For  the  plaintiff,  it  was  insisted  that  the  pratiio^  When 
correctly  interpreted,  does  not  confine  the  discounts  Of 
the  bank,  to  papor  made  negotiable  there  in  Midem  ver* 
tt8i  but  is  only  intended  as  a  denial  of  the  summary  re^ 
medy  provided  by  the  first  purt  of  the  section^  on  socti 
paper  as  does  not  express  on  its  face,  that  It  Is  there  n^ 
gotinble. 

If  the  Argument  for  the  plaintiff  is  well  foundad,  the 
pMri»o  must  be  quite  unnecessary,  for,  from  what  prsM 
oMes  it,  it  will  be  seen  that  the  remedy  by  notice  and 
motion,  is  only  given  where  the  noie^  bill  6r  htmd,  ii  w- 
pr9ssli/  made  negotiable  and  payable  at  the  bank.     It  It  a 

eftrdinal  rule  in  the  construction  of  statii|e8,  that  tb^ 
must  be  so  interpreted,  that  if  it  can  be  prevent^i  no 
elauie,  sentence  or  word,  shall  be  superfluous,  void  or  ln-> 
.  8lgniflteni--.(Dwarris  on  Statutes,  658.)  We  think  U 
inttrely  practicable,  to  give  effect  to  the  entire  seetttOy 
tnelndlng  its  provisoes^  without  the  rejection  of  any  torn 
•»  unmeaning.  In  truth,  it  speaks  Its  own  meaning^ 
wtth  so  much  clearness  as  to  leave  but  little  room  for  the 
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ofipIlcAtton  of  the  rules  of  interpretation.  The  proviso 
was  evidently  intended  to  declare  what  description  of 
pKpet  the  bank  might  purchase  by  an  advance  of  money. 
The  wdrd  *' negotiable,''  as  used  in  the  proviso,  meaM 
^ttmi  may  be  passed  by  assignment  or  endorsement,  U> 
fMt  the  property  in  the  bank"~-(2  Bouvier's  Law  Die. 
I0^^and  the  term  <<  discountedj^'as  employed  in  the  bill 
of  exceptions,  signifies  "an  advance  of  a  sum  of  moneyi 
less  than  that  expressed  in  the  note,  on  the  payee's  trans- 
ferring the  title  to  the  same  to  the  bank.  The  act  of 
discounting,  was  then  in  derogation  of  the  charter,  and 
inhibited  by  it,  so  that  the  bank  did  not  acquire  a  legal 
title  in  the  note,  and  consequently,  could  make  no  trans- 
fer, which  would  invest  its  assignee  with  the  right  to 
maintain  an  action. 

If,  firom  a  view^of  the  charter  in  all  its  parts,  the  in* 
teation  of  the  Legislature  appeared  to  be  adverse  to  the 
ODDclusion  we  have  stated,  we  should  endeavor  to  give 
effect  to  that  intention,  if  It  were  possible,  without  doing 
too  great  violence  to  the  language  employed.  But  we 
cannot  discover  that  a  literal  interpretation  of  the  second 
pratnao  is  opposed  by  any  thing  found  in  the  act,  and, 
Judging  by  the  acknowledged  rules  for  the  exposition  of 
statutes,  we  cannot  say  that  the  Legislature  intended  any 
thing  else,  than  they  have  there  said. 

We  have  said  that  the  plaintiff,  claiming  title  through 
the  bank,  could  not  recover  in  this  action ;  because,  the 
bank  never  having  had  the  legal  property  in  the  note, 
ODUld  not  transfer  it  to  the  United  States.  It  is,  then, 
dear,  that  the  plaintiff  was  not  injured  by  the  allowance 
of  the  off-set  by  the  Circuit  court,  and  therefore,  whether 
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the  decision  of  that  court  was  conformable  to  law,  ia  en- 
tirely immateriaL 

That  the  Tombeckbee  Bank  might,  under  some  dr- 
eamstances,  have  acquired  an  equitable  interest  in  the 
Dot^,  we  think  more  than  possible— and  only  determine, 
that  it  could  not  have  "discounted'^  it,  according  to  the 
sensQ  in  which  that  term  is  understood  in  banking  ope- 
rations. 

The  result  is,  that  the  Judgment  must  be  affirmed. 
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FORD  VS,  THE  BANK  OF  MOBILE. 

1.  In  a  prooeediog  against  defendants,  on  a  notice  fiom  the  bank, 
the  judgment  must  shew  that  the  court  had  jurisdiction. 

Error  to  Mobile  Circuit  court. 

Proceedings  on  a  notice  from  the  bank.  Judgment  for 
plaintiff  below. 

There  were  three  several  cases  between  the  same  par- 
fleSy  brought  up  by  writs  of  error,  to  which  the  subjoined 
opinion  is  applicable. 

The  errors  aaigned  were — 

1.  That  the  evidence  of  the  note  set  forth  in  the  re- 
cord,  is  not  such  as  gave  the  court  Jurisdiction  of  the 
motion; 

2.  That  the  bank  had  no  rlp:bt  to  sue  in  a  summary 
manner,  upon  the  note  described  in  the  record ; 

3.  That  the  bank  did  not  make  the  motion  on  the  day 
specified* 

/•  A.  CampbeUy  for  plaintiff  in  error. 

ORMOND,  J.— This  was  a  motion  in  the  court  below, 
by  the  bank,  against  the  plaintiff  in  error,  as  endorser  of 
a  promissory  note. 

The  judgment  does  not  show,  that  the  note  on  which 
the  motion  is  founded,  was  negotiable  at  the  Bank  of 
Mobile :  it  dees  not,  therefore,  appear  that  the  court  had 
Jurisdiction.  This  fact  does  appear  in  the  notice; 
but  as  no  aetlon  of  the  court  was  had  upon  it,  it  cannot 
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be  considered  as  part  of  the  record.  The  Judgment  must 
tberefore  be  reversed,  and  the  cause  remanded  for  further 
proceedings,  on  the  authority  of  the  cases  of  Jos.  Bates, 
jr.  vs.  The  Planters'  and  Merchants'  Banic,  and  Henry  8. 
Levert  vs.  The  Plaoter^  and  Merchants'  Bcink. 


BROITN  vs.  LIPSCOMB. 

K  Where  the  title  of  a  mortgagee  beoomas  absoliite  ^  #  ^irfti* 
tare  of  the  condition,  a  subsequent  payment  ca^noti  at  )aw, 
divest  him. 

2.  A  stranger  cannot  be  permitted  to  question  the  validity  qf  tbe 
sale  of  trust  propeity. 

3»  Adverse  possession  of  a  personal  chattel^  may  b^  wroiyi^ijd)^ 
obtained,  and  depends  upon  the  bona  fides  of  the  claim,  and 
is  therefore  a  question  of  fact,  for  the  consideration  of  the  jury. 

Error  to  Marengo  Circuit  court 

Detinue—tried  before  Chapman^  h 

Brown  mortgaged  a  negro  to  one  Pistole,  in  eighteen 
toAdred  and  twenty-nine,  for  five  hundred  d(4l«m  t^  b^ 
paid  (in  three  years.  The  money  was  not  pfddi  and  tp 
eighteen  hundred  and  thirty-two,  Pistole  a/99J|gnf4  tl^e 
mortgage  tp  one  Calpe.  Calpe  execctted  a  deod  of  trust 
pf  th^  negrot  in  eighteen  hundred  and  tbirtyrXou^,  to  ^• 
ttwn  l<iipscomb|  as  trustee,  to  secure  tUa  payfiien(  pf  la 
sum  Pf  OD^Pey  to  the  firm  of  William  C.  LipsQomb  4^  Qp., 
wUb  ppw#r  to  sell  the  sUtva,  and  pay  W.  C.  Lipacoi^tf^iif* 
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Co.,  and  if  there  was  moQey  arising  from  ttie  sale  ovef 
after  paying  the  firm,  to  pay  it  to  plaintiff,  in  extinguiftb^ 
tnent  of  a  debt  he  held  against  Caipe.  This  deed  Was 
attested  by  defendant  below,  as  subscribing  "veitdedSi 
The  serTices  of  the  slave  were  worth  one  hundred  and 
fifty,  or  two  hundred  dollars  per  annum.  After  the  exe^ 
cation  of  the  deed  of  trust,  the  slave  went  into  possestAod 
Of  Wm.  C.  Lipscomb.  Before  the  sale  which  wad  mad6 
by  the-trustee,  the  slave  was  tal^en  possession  of  by  tbd 
defendctnt,  who  claimed  him  as  belonging  to  his  chil-^ 
dren,  and  publicly  forbade  the  sale.  Plaintiff  bought  thd 
negro  at  the  sale,  and  took  a  bill  of  the  sale  of  the  ir\M* 
tee.  ^ 

On  tfaid  evidence,  the  defendant  moVed  the  court  ta 
charge  the  jury,  that  the  hire  of  the  slave,  while  in  pos- 
session of  Pistole  and  Lipscomb,  discharged  the  mon^ 
gage,  and  that  if  at  the  time  of  the  sale,  defendant  held 
the  slave  adversely,  plaintiff  could  not  recover.  This  tM 
court  declined,  and  charged,  that  the  hire  could  not  btt 
taken  in  account  in  this  suit,  and  that  if  defendant  M^ 
quired  possession,  as  a  trespasser,  or  fraudulently^  his 
possession  would  not  avail  him,  and  plaintiff  waa  ^ntl^ 
tied  to  a  recovery.  The  charg^of  the  court  was  assigned 
as  erroneous.    Verdict  and  judgment  for  plaintiff  beloW* 

Erwin^  for  plaintiff  in  error. 
Murphy^  contra. 

GOLtfTHWAITE,  J.— Three  points  have  been  made 
by  the  counsel  for  the  plaintiff  in  error,  which,  he  in^M, 
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are  warranted  by  the  evidence  stated  la.  the  bill  of  ex- 
ceptions. 

1.  That  as  the  value  of  the  services  of  the  slave^  while 
la  the  possession  of  the  mortgagee  and  his  assigneei  was 
shown  to  amount  to  more  than  the  principal  and  interest 
of  the  mortgage  debt,  it  was  extinguished  by  operation 
of  law.  The  title,  therefore,  re-vested  in  the  mortgagor, 
and  he  was  entitled  to  re-talce  and  retain  the  slave, 
against  the  mortgagee  and  his  assignees. 

2.  That  the  sale  under  the  trust  deed,  having  been 
made  when  the  slave  was  absent,  and  not  within  the 
custody  or  power  of  the  trustee,  so  that  no  delivery  could 
be  made, — it  was  for  this  reason  inoperative  and  void. 

3.  That  as  the  plaintiff  in  error  was  in  the  adverse 
possession  of  the  slave,  when  the  sale  was  made  under  the 
trust  deed,  claiming  to  hold  him  in  spite  of  and  adversely 
to  the  trustee,  and  not  under  any  title  connected  with  the 
mortgage  or  trust  deed,  the  sale  was  illegal  and  void,  as 
against  public  policy,  it  being,  under  these  circumstances, 
but  the  transfer  of  a  right  of  action. 

These  positions  will  be  severally  examined  in  the  or- 
der they  are  stated. 

1.  The  validity  of  theinortgage  from  Brown  to  Pis- 
tole, was  not  disputed  on  the  ground  of  usury  in  the  Cir- 
cuit court;  but  the  argument  is,  that  it  is  a  harsh  and  un- 
conscientious contract,  which  neither  equity  nor  law 
will  enforce  to  a  greater  extent  than  the  interest  of  the 
sum  lent  or  secured,  and  that  the  value  of  the  services 
beyond  this,  must  be  applied  in  extinguishment  of  the 
original  debt.  We  think  it  may  be  inferred  from  the 
evidence,  that  the  mortgagee  was  placed  in  possessicm  of 
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tbe  slave,  when  the  mortgage  was  executed,  but  we  can- 
not infer  what  time  the  precise  terms  of  the  contract,  in 
relation  to  the  nature  of  the  services,  if  any,  was  made, 
in  point  of  fact.  If  there  was  no  stipulation,  the  law 
would  annex  the  condition  to  the  mortgage,  that  the 
mortgagee  should  render  a  due  account  of  all  the  income, 
profits  and  advantages— (Story  on  Bail.  232.)  If  it  was 
stipulated,  that  the  services  should  be  set  against  the  in- 
terest, it  would  be  a  circumstance  from  which  an  usuri- 
ous intent  might  be  inferred,  if  the  then  value  was  great- 
ly more  than  the  accruing  interest,  and  it  is  very  ques- 
tionable whether  equity  would  not  interfere,  to  relieve 
against  such  a  contract,  (although  not  usurious  in  fact,} 
so  as  to  compel  a  just  account  of  the  profits— (Story  on 
Bail.  233.)  By  the  contract  of  mortgage,  the  title  was 
vested  in  the  mortgagee,  subject  to  be  divested  by  the 
payment  of  the  money,  on  or  before  the  day  stipulated. 
On  the  failure  to  pay,  the  title  became  absolute,  and  the 
mortgagor  had  nothing  but  an  equity  of  redemption,  Me 
possession  having  accompanied  the  mortgage. 

At  the  period  fixed  for  the  payment,  the  value  of  the 
services,  did  not  amount  to  the  sum  due,  even  if  a  court 
of  law  was  competent  to  ascertain  and  settle  the  account 
between  the  parties,  and  no  subsequent  payment  could, 
in  law,  have  the  effect  to  divest  the  title  of  the  mortga- 
gee, become  absolute  by  the  forfeiture  of  the  condition, 
or  revest  it,  in  the  mortgagor— (Story  on  Bail.  197.) 
These  principles  were  recognised  by  this  court,  in  the 
case  of  Hamer  vs.  Harrell,.(2  Stew.  ^  Por.  323,)  which  is 
decisive  of  this  feature  of  this  case. 

2.  It  is  not  perceived,  that  the  rules  governing  sales  by 
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trustees,  should  be  different  from  those  which  obtain 
with  respect  to  ail  other  persons.  It  may  not  be  denied, 
that  any  circumstances  of  unfairness  attendant  upon  i^ 
sale  by  a  trustee,  might  be  enquired  into  by  competent 
parties  in  a  court  of  equity,  and  if  ascertained  to  be  irre* 
gular  or  unjust,  it  might  be  set  aside;  but  there  is  no  rule 
which  requires  a  sale  to  be  public,  or  accompanied  by 
delivery,  peculiarly  applicable  to  a  trustee.  In  the  pre- 
sent case,  it  appears  that  the  sale  was  made  with  the 
assent  of  the  grantor  in  the  deed,  and  the  cestuis  que  trust 
are  not  heard  to  complain.  The  plaintiff  in  error  is  a 
mere  stranger  to  this  proceeding  under  the  trust  deed, 
and  cannot  be  permitted  to  question  the  validity  of  the 
oale,  on  the  ground  that  the  slave  was  not  present,  or  de* 
Uvered,  when  sold. 

3.  The  remaining  point  to  be  considered,  is  that  which 
relates  to  the  adverse  possession  held  by  the  defendant, 
when  the  sale  was  made ;  and  before  entering  on  its  ex-* 
amination,  it  may  not  be  improper  to  recapitulate  the 
facts  disclosed  in  connection  with  this  point  in  the  case. 
Shortly  before  the  day  appointed  for  the  sale  of  the 
Avve^  he  was  taken  from  the  possession  of  the  trustee, 
without  his  knowledge  or  consent,  and  on  the  day  of  the 
sale,  was  in  the  possession  of  the  plaintiff  in  error,  who 
claimed  him  as  belonging  to  his  children.  At  the  time 
of  the  sale,  the  trustee,  cestui  que  trust,  and  the  defendant 
in  error,  were  publicly  notified  by  the  plaintiff  in  error, 
that  he  forbid  the  sale  i — whether  these  persons  were  al- 
so informed  that  the  slave  was  in  his  possession,  under 
claim  of  title  adverse  to  the  title  of  the  trustee,  is  not  sta* 
tedi,  but  iB  perhaps  properly  inferrable  from  the  other 
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facts  which  we  stated  in  connection  with  the  sale.  There 
were  certainly  facts  from  which  a  Jury  might  infer  an 
adverse  possession,  as  it  is  certain  the  party  did  not  claim 
to  hold  the  slave  by  any  title  derived  from,  or  having  any 
connection  with  the  mortgage  or  deed  of  trust.     But  it 

* 

is  equally  certain,  that  the  jury  might  have  inferred,  that 
the  talking  of  the  slave  was  tortious  and  wrongful,  though 
taken  under  claim  of  title.  The  case,  therefore,  presents 
a  different  state  of  facts  from  that  of  Goodwin  v&  Lloyd, 
(8  Porter,  237,)  in  which  this  court  decided,  that  posses- 
siOQ  taken  and  held,  under  color  of  title,  was  sufficient 
to  render  a  subsequent  sale  by  the  person  having  title, 
inoperative  and  void.  It  is  clear,  that  the  possession  of 
the  slave  was  not  with  the  trustee :  it  is  also  clear,  that 
no  right  of  possession  was  claimed  through  him,  but  the 
slave  was  held  adversely,  and  in  spite  of  him.  It  cannot 
be  denied,  we  think,  by  any  one,  that  he  had  nothing 
but  a  right  of  action,  if  the  taking  was  not  a  larceny,  as 
there  was  a  denial  and  disclaimer  of  all  right  in  the 
trustee. 

"  The  statute  of  limitations  would  commence  running 
from  the  time  of  such  a  denial  and  disclaimer,  and  it 
would  rebut  every  presumption  of  the  possession  being 
held  under,  or  in  accordance  with  the  actual  and  true 
title.  There  may  be,  and  doubtless  are  cases,  in  which 
a  denial  or  disclaimer  of  a  title  would  not  avail  a  party 
in  possession  of  a  chattel,  as,  where  it  was  held  by  a 
guardian,  bailee  or  tenant— in  these,  and  the  like  cases, 
the  title,  though  denied  and  disclaimed,  could  never  be 
questioned,  until  the  possession  itself  was  actually  re- 
stored to  the  person  from  whom  it  was  derived.     It  may 
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be  admitted,  ia  relation  to  the  possession  of  chattels  as 
well  as  lands,  that  the  ordinary  presumption  to  be  drawn 
from  an  entry  or  Sjeizure  without  title,  would  be  held  to 
be  In  subordination  to  the  title,  but  this  would  always 
be  a  mere  presumption,  which  would  be  rebutted  by  ac- 
tual proof  of  a  disclaimer,  or  actual  conversion,  known  or 
communicated  to  the  holder  of  the  true  title. 

This  rule  is  perfectly  familiar  when  applied  to  real  es- 
tate, and  is  supported  by  numerous  decisions — (Brant  vs. 
Ogden,  1  John.  156;  Jackson  vs.  Camp,  1  Cowen,  605; 
Jackson  vs.  Sharp,  9  John.  164 ;  La  Frombois  vs.  Smith, 
8  Cowen,  589 ;  Livingston  vs.  Penn.  Iron  Co.,  9  Wend, 
511.)  But  the  cases  are  very  rare  in  which  it  has  ever 
been  necessary  to  apply  the  rule  to  personal  chattels. 
This  has  probably  been  owing  to  the  inferior  value  of 
property  of  this  description,  when  compared  with  real 
estate,  and  from  the  fact,  that  delivery  almost  always  ac- 
companies the  transfer  of  the  title.  In  two  of  the  States 
which  hold  the  same  description  of  property  as  that 
which  is  the  subject  of  this  suit,  similar  questions  have 
arisen  to  that  which  is  now  presented,  and  the  courts  of 
those  States  have  held  the  rule  of  law  equally  applicable 
to  personal,  as  to  real  estate— (Stedman  vs.  Reddick,  4 
Hawks,  29 ;  Stagdale  vs.  Fugale,  2  Marshall,  136.)  Nor 
is  the  doctrine  of  these  cases  disputed  in  any  decided 
case  in  this  country,  so  far  as  our  researches  have  enabled 
us  to  ascertain,  except  the  case  of  The  brig  Sarah  Ann, 
(2  Sumner,  206.)  In  this,  even,  it  is  questionable  whe- 
ther the  learned  Judge  intended  to  be  understood  as  de- 
nying the  application  of  the  general  rule  to  personal 
chattels.     His  observations   are  these :    "  the  sale  is  not, 
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under  such  circumstauces,  (a  sale,  when  the  vendor  Vaa 
out  of  possession,)  the  sale  of  a  right  of  action,  but  is  a 
sale  of  the  thing  itself,  and  good  to  pass  the  title  against 
every  person  not  holding  the  same  under  a  bona  fide  iU 
tie,  for  a  valuable  consideration,  without  notice,  and  a 
fortiori  against  a  wrong  doer."  Now,  it  seems  to  us,  that 
the  conclusion  which  the  learned  Judge  draws,  is  not 
warranted  by  the  premises,  for  if  it  is  admitted  that  the 
title  cannot  pass,  if  the  possession  is  held  adversely  by 
one  claiming  bona  fide  and  without  notice,  may  not  the 
claim  of  a  wrong  doer  be  equally  bona  fide  and  without 
notice?  If  possession  will  defeat  a  sale,  when  held  un- 
der a  merely  colorable  title,  why  should  the  right  be  dif- 
ferent, when  that  possession  is  acquired  by  a  trespass? 
This  is  not,  in  our  opinion,  the  true  foundation  on  which 
the  rule  rests,  but  it  grows  out  of  the  policy  of  the  law, 
which  will  not  permit  one  to  litigate  a  question,  which 
properly  belongs  to  another.  The  sale  and  purchase  of 
rights  of  action,  is  the  evil  to  be  prevented,  and  it  is 
equally  the  sale  of  such  a  right,  whether  the  possession  is 
held  under  color  of  title,  or  under  a  tortious  and  wrong-^ 
ful  taking,  accompanied  with  a  bona  fide  claim  of  title* 
If  an  owner  of  a  personal  chattel  is  not  in  the  actual 
possession,  but  it  is  withheld  by  another,  and  he  is  igno- 
rant of  the  fact,  and  under  such  circumstances,  parts  with 
the  title,  it  is  conceived  that  his  purchaser  would  succeed 
to  his  rights,  but  if  the  owner  is  dispossessed  by  one^bona 
fide  claiming  title,  and  the  fact  of  the  dispossession  and 
bona  fide  claim  is  known  to,  or  communicated  to  him,  his 
title  is  changed  into  a  chose  in  action,  which  cannot  be 
conveyed  or  transferred  to  another. 
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As  the  bona  Jides  of  the  claim,  and  its  assertiOD  with 
the  knowledge  of  the  seller,  as  well  as  the  actual  posaen^ 
Bion,  are  necessary  to  be  ascertained,  before  it  could  be 
determined  to  be  adverse,  the  question  is  one  proper  in 
ftll  cases,  for  the  consideration  of  the  jury— (Jackson  vs. 
Joy,  9  John.  102;  Clapp  vs.  Bromagham,  9  Oowen,  530.) 
The  court  cannot,  in  any  case,  pronounce  that  a  case  of 
adverse  possession  is  made  out,  as  it  depends,  as  befor6 
dtated,  on  the  bona  fides  of  the  claim  of  title.  When  this 
Is  ascertained,  and  a  sale  has  been  made  with  a  know*- 
ledge  on  the  part  of  the  true  owner,  of  such  actual  pofr 
Session  and  claim  by  another,  any  sale  made  by  him, 
Will  be  inoperative  and  void. 

The  charge  requested  by  the  counsel  for  the  plaintiff 
In  error,  assumed  the  question  to  be  determined  by  the 
Jury,  but  the  charge  actually  given  was  erroneous,  and 
Well  calculated  to  mislead  the  Jury  from  the  true  question 
before  them,  on  the  evidence  in  proof.  That  was  not 
Whether  the  defendant  below  had  acquired  the  posses*- 
»lon  by  fraud  or  violence,  but  whether,  at  the  time  of 
the  sale,  the  possession  was  held  by  him  under  a  bdna 
fide  claim  of  title,  known  to  the  true  owner.  If  the  lat* 
ter  was  the  case,  then  the  sale  was  inoperative,  and  iht 
defendant  below  could  not  be  compelled  to  litigate  his 
title  with  the  assignee,  of  the  right  of  action  remaining 
With  the  owner  of  the  title. 

Our  conclusion  is,  that  the  Circuit  court  erred  in  the 
Instructions  givdn,  and  the  judgment  is  reversed,  and  the 
case  remanded. 
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h  Wh^re  a  sheriff  doubts  whether  a  defendant  in  execXition  iM  Ii5-J5» 
the  rightful  owner  of  personal  property  in  his  possession,  it  ia 
his  duty  to  demand  a  bond  of  indemnity  of  the  plaintiff: — 
otherwise,  in  a  proceeding  against  him  for  a  faihire  16  ioA\^ 
the  money,  the  burthen  will  be  cast  upon  him,  by  shewing 
that  the  property  was  in  reality  not  liable. 

Error  to  the  Circuit  court  of  Dallaa 

Notice  to  the  sheriff. 

This  was  a  proceeding  In  the  Circuit  court  of  Dallas^ 
agahisf  the  plaintiff  in  error,  as  the  sheriff  of  that  c6un*r 
ty,  under  the  statute,  for  failing  to  make  the  money  on  a 
writ  of  fieri  facias  theretofore  placed  in  his  hands,  at  tbtf 
salt  of  the  defendant  in  error,  against  John  G.  Ahrams  AMI' 
another,  which  it  was  suggested  might  have  been  to^&f 
by  the  employment  of  due  dilige  ice.  An  issu^  wa^ndiiffe 
up  and  submitted  to  the  jury.  On  the  trial,  ttie  pti^AlQg 
jtrdge  scaled  a  bill  of  exceptions,  from  which  K  appMflf 
that  the  main  question  before  the  jury  was,  whether  IVT^* 
slaves,  in  th6  possession  of  the  defendant  in  exec«itiod| 
(>ohti  Q.  Abrams,)  were  the  pro|  erty  of  himself,  ot  of  Wtf 
fathef-ln-law.  There  was  evidence  tending  to  prove  thifti 
AbratDs  had  no  other  property  in  his  possession,  atui  thsA' 
h6  trWned  none,  unless  the  slaves  belonged  to  hln*-^-^ 
f  hefc  was  tio  proof  that  the  plaintiff  In  errof  mad*  any 
eiyt t  tb  collect  the  money  of  Abrams,  on  the  e^ecuflW^ 
Btrt  that  it  tivas  returned,  "  no  property  fouad  ito  Aiy'. 
tJbdtxy.^  The  judge,  in  his  charge  to  the  jury,  in6trt3«Wi 
fh€tx\,  that  It  was  incumbent  on  the  plaintiff  in  etttft^  W 
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show  that  the  defendant  in  execution  had  no  property 
during  the  life  of  the  execution,  out  of  which  the  money 
could  have  been  made,  or  that  he  had  used  due  diligence 
to  find  property.  The  jury  found  a  verdict  against  the 
sheriff,  who  sues  a  writ  of  error  to  this  court,  and  here 
assigns  for  error— That  the  judge  of  the  Circuit  court 
erred  in  his  instructions  to  the  jury,  as  shown  by  the  bill 
of  exceptions. 

/.  B,  Clarke^  for  plaintiff  in  error- 
Edwards^  contra. 

COLLIER,  C.  J.— If  the  instructions  to  the  jury  could 
be  considered  as  the  operation  of  abstract  legal  proposi- 
HonSi  we  should  not  hesitate  to  conclude,  that  the  Circuit 
court  misapprehended  the  law.  A  sheriff,  when  charged 
with  a  neglect  of  duty,  is  not  bound  to  acquit  himself  of 
fault,  by  proof,  until  a  prima  facie  case  is  made  out 
against  him.  The  law  accords  verity  to  his  official  re* 
turn,  until  Its  falsity  is  sliown,  or  such  a  state  of  facts 
proved,  as  authorises  the  inference  that  it  is  not  true. 
When,  therefore,  a  sheriff  returns  on  a  Jieri  facias^  that 
there  is  no  property  to  be  found  in  his  county,  out  of 
which  it  can  be  satisfied,  it  is  incumbent  on  the  plaintiff 
in  execution,  if  he  would  gainsay  it,  to  show  that  the  re- 
turn is  presumptively  false.  This  tuay  be  done  by  show- 
ing that  the  defendant  in  execution  is  in  possession  of 
property,  and  If  he  is  not  the  owner  of  it,  or  it  is  not  sub- 
ject to  the  payment  of  his  debts,  it  will  devolve  upon  the 
sheriff  to  show,  by  proof,  that  such  was  its  condition. 
He  will,  however,  be  relieved  from  this  burthen,  where 
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the  title  to  property  was  doubtful,  if  he  has  used  the  pre* 
caution,  while  the  execution  was  in  his  hands,  to  require 
a  bond  of  indemnity  of  the  plaintiff,  who  has  declined 
complying  with  the  requisition. 

Let  us  consider  the  charge  to  the  jury,  in  reference  to 
the  facts  shown  by  the  bill  of  exceptions.  It  appears^ 
that  the  defendant  in  exccuiion,  (Abrams,)  had  property 
in  his  possession,  tlioug.i  a  is  uoi  exprtssly  stated,  yet 
we  suppose, more  than  sntficient  lo  satisfy  it.  Tlie  title 
to  this  proyerty  was  doubtful,  yet  the  plaintiff  in  error 
required  no  bond  of  indemnity,  but  took  upon  himself  to 
say,  that  it  was  not  liable  to  the  execution  of  the  defend- 
ants in  error.  This  being  the  true  state  of  the  case,  the 
law  required,  that  as  the  possession  by  the  defendant  in 
execution, of  the  slaves  was  shown,  it  would  be  presumed 
that  they  were  his  property  ;  that  as  the  plaintiff  in  er- 
ror had  impliedly  affirmed  the  revferse  to  be  true,  it  de- 
volved upon  him  to  make  good  his  return,  by  proof.  If, 
however,  he  was  mistaken  as  to  the  liability  of  the  slaves 
to  the  debts  of  the  defendant  in  execution,  he  might  still 
have  discharged  himself,  by  showing  that  they  were 
claimed-  by  another  person,  or  that  the  title  was  other- 
wise doubtful,  and  that  a  bond  of  indemnity  was  de- 
manded of  defendants  in  error,  and  not  given.  The 
charge  to  the  Jury,  we  think,  states  the  law,  substantial- 
ly as  we  have  laid  it  down,  and  is  consequently  free 
from  exception. 

The  Judgment  of  the  Circuit  court  is  for  the  amount  of 
the  execution,  with  damages,  interest  and  cost,  down  to 
the  time  of  its  rendition.  *  The  plaintiff  in  error  is  only 
liable  for  the  amount  of  the  execution,  with  interest,  on 
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the  Judgment  against  Abrains  and  another,  to  tbe  tiaie 
of  its  issuance,  and  damages  and  costs— (Bondurant  vb^ 
l^aae,  at  this  term.) 

Tbe  Judgment  will  be  bere  amended  accordingly,  f^t 
(he  CQ6t8  of  tbe  plaintiff  in  error. 


BONDURANT  VS.  LANE. 

|.  Ppon  a  suggestion  against  asherifT,  that  the  money  could  have 
been  made  on  an  execution,  by  due  diligfence,  the  measure  of 
damages,  is  the  amount  of  the  judgment,  and  interest  thereoD, 
^  the  time  of  the  issuance  of  the  execution,  together  with  ten 
per  cent,  on  that  amount. 

Error  to  Marengo  Circuit  court, 

Notice  to  tbe  sheriff. 

This  was  a  motion  against  tbe  sheriff  and  his  suretiea 
The  defendant  in  this  court,  (plaintiff  below,)  suggested 
that  the  money  could  have  been  made  on  tbe  executloiii 
by  due  diligence,  An  issue  being  made  up  to  try  tho 
fMt,  the  Jury  found  for  the  plaintiff  below,  and  the  couft 
fQDdered  Judgment  against  the  sheriff  and  his  suretiw^ 
fbr  tbe  amount  specified  in  the  e&ecution,  together  witb 
interest  thereon  to  the  rendition  of  the  Judgment,  and 
also  ten  per  cent,  damages  on  that  amount. 

ll/htrphjfy  for  plaintiff  in  error. 

« 

QftMONDi  J.— The  only  assignment  of  error  necenary 
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to  be  noticed,  is  the  one  which  questions  the  liability  of 
tJiQ  sberifF,  for  interest  which  nnay  have  accrued  after  the 
esKi^^UoQ  came  to  the  sheriiGr's  hands. 

la  cases  of  this  description,  the  act  declares,  that  the 
Sberiff  and  his  sureties  shall  be  liable  "  for  the  sum  of 
pioney  specified  in  the  execution,  together  with  ten  per 
fi^nt.  on  the  amount  of  said  execution,  as  damages,  and 
$^90  the  costs  of  suit."  This  is  a  peual  statute,  and,  ao 
CQrctiQg  to  well  established  principles,  cannot  be  extended 
l>eyoQd  the  fair  import  of  its  terms.  The  amount  specU 
fied  in  the  execution^  cannot  include  the  interest  which 
may  have  accrued  up  to  the  time  of  the  trial  of  the  mo- 
(ioa  against  the  sheritT,  unless  we  extend  the  statute,  by 
cpostructlon,  beyond  its  letter. 

The  terms  employed  by  the  Legislature,  may,  we 
tbink,  include  the  interest  which  had  accrued  at  the  time 
the  execution  was  issued,  which  period  will  always  ap^ 
pear  from  the  writ  itself;  and  as  the  execution,  either 
in  its  body,  or  by  the  endorsement  of  the  clerk,  will  show 
when  the  judgment  was  rendered,  the  judgment,  and  the 
interest  accruing  since  its  rendition,  is  the  amount  spe- 
cified in  the  execution.  Had  it  been  the  intention  of  the 
Legislature,  not  to  charge  the  sheriff  with  any  interest, 
after  the  rendition  of  the  judgment,  it  is  not  probable 
they  would  have  referred  to  the  execution,  as  a  criterion 
of  the  amount  for  which  he  was  to  be  liable,  but  would 
have  taken  the  judgment  itself,  as  the  measure  of  dama- 
ges. Had  they  designed  to  charge  the  sheriff  with  all 
the  interest  accruing  at  the  trial  of  the  motion,  the  terms, 
anwunt  specified  in  the  execution^  would  not  be  very  ap- 
propriate to  signify  such  intention. 
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No  injury  can  accrue  to  the  plaintiff,  from  this  con- 
.  struction  of  the  statute.  It  is  always  in  his  power  to 
malce  the  motion  at  the  return  term  of  the  executloo, 
when  he  will,  under  the  construction  we  put  on  the  sta- 
tute, recover  the  amount  of  his  Judgment  and  interesti 
and  six  per  cent,  in  addition,  as  damages:  a  contrary 
construction  would  enable  plaintiff  to  lie  by  for  yearSi 
and  saddle  the  sheriff,  not  only  with  the  amount  of  the 
Judgment  and  interest,  but  with  ten  per  cent,  on  such 
aggregate  amount.  We  cannot,  in  a  ca^e.  of  this  cha- 
racter, by  construction,  enlarge  the  penedty. 

Let  the  Judgment  of  the  court  below  be  reversed,  at 
the  cost  of  the  plaintiff  in  error,  and  Judgment  be  ren- 
dered in  this  court,  for  the  amount  of  the  Judgment  of 
the  court  below,  and  interest  thereon,  to  the  time  of  the 
issuance  of  the  execution,  together  with  ten  per  cent  on 
that  amount,  as  damages. 


I 
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THE  STATE  VS,  MURPHY. 

1.  The  i7entre  to  the  grand  jury,  and  the  ntmes  of  the  grand  ju- 
rors, are  a  part  of  the  caption,  and  need  not  be  introduced  ia 
an  indictment. 

Error  to  Mobile  Circuit  court. 

ThiiEl  was  an  indictment  for  selling  spirituous  liquor 
to  a  slave,  without  the  permission  of  the  owner. 

A  motion  was  made  to  cfuash  the  indictment  in  the 
court  below,  because, 

1.  The  indictment  does  not  show  that  the  grand  jury 
who  found  the  bill  were  then  and  there  empanneled, 
charged  and  sworn,  thereby  omitting  a  venire  to  the 

jury ; 

2.  That  the  indictment  does  not  contain  the  names  of 
the  grand  Jurors. 

Siewarti  for  plaintiff  in  error. 
Attorney  General^  contra. 

m 

ORMOND,  J.— The  objections  to  the  indictment  cannot 
be  sustained.  The  venire  to  the  grand  Jury,  as  well  acr 
the  names  of  the  grand  jurors,  constitute  a  part  of  the 
caption,  and  need  not  be  Introduced  in  the  Indictment. 
In  the  case  referred  to,  of  The  People  vs.  Gunnsey,  (3 
Johnson's  Cases,)  the  objection  was  to  the  caption,  not  to 
the  body  of  the  Indictment. 

The  Judgment  is  affirmed. 


m 
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kOWLAND  VS,  LADIOA. 

1.  Ifhe  title  of  an  Indian  reservee  to  his  improvement,  did  nci 
vest,  under  the  treaty  with  the  Creek  tribe,  until  the  reservee 
was  located  by  the  agent  of  the  United  States, 

Error  to  Benton  Circuit  court. 

Trespass  to  try  title,  tried  before  J5oo^A,  J. 

Defendant  in  error  brought  her  action  of  trespass,  to 
recover  a  half  section  of  land,  which  she  clainaed  as  her 
jpeservation,  under  the  treaty  with  the  Creek  tribe  of  1q- 
dians,  of  the  24th  March,  1832.  Defendant  demurred  to 
the  declaration,  and  also  plead  the  general  issue.  De- 
fendant exhibited  in  evidence,  a  patent  from  the  United 
States,  for  the  land  in  question.  Verdict  and  judgment 
for  the  plaintiff  below. 

On  the  trial,  the  court  charged,  that  "  if  plaintiff  was 
the  head  of  a  family  at  the  time  of  making  the  treaty, 
end  entitled  to  her  reservation,  as  such,  which  reserva- 
tion included  her  improvement,  (the  land  sued  for,)  the 
patent  passed  nothing,  the  title  having  vested  in  her  by 
operation  o/  the  treaty,  of  which  she  could  not  be  di- 
vested by  any  subsequent  act  of  the  United  States  go-, 
vernment,  or  its  agents." 

This  charge  of  the  court  was  assigned  for  error* 

Cochran^  for  plaintiff  in  error. 
Martin,  contra. 

GOLDTHWAITE,  J.— The  omission  to  state  in  the 
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MR  of  exceptions,  such  of  the  facts  in  evidence  before  tte 
Jury,  ^  might  enable  this  court  to  determine  the  propri- 
^y  of  the  Instructions  requested,  prevents  us  froifi  ez^ 
pteeAVkg  any  opinion  on  them,— nothing  being  shown  t0 
relieve  them  from  the  character  of  mere  abstract  propo^ 
flfUons. 

In  this  position  of  the  case,  we  should,  so  far  at  the 
bill  of  exceptions  is  concerned,  deem  it  our  duty  to  cle« 
dine  any  response  to  the  questions  presented,  if  the  Cliu 
enit  court  had  not  also  stated  an  affirmative  charge,  m 
well  as  its  refusal  to  give  the  particular  one  demranded# 
This  refers  to  that  part  of  the  bill  of  exception,  whieh 
Informs  us  that  the  Circuit  court  '<  charged  the  Jtiry,  if 
the  plaintiff  was  the  head  of  a  family  at  the  time  of  msh- 
klng  the  treaty,  and  entitled  to  her  reservation  ai^  SQctt/ 
Which  re^rvatioQ  included  her  improvement,  (the  laiffi 
Med  for,)  then^  the  patent  passed  nothing,  the  title  hatlUff 
vested  in  her  by  operation  of  the  treaty,  of  which  fib« 
could  not  be  divested  by  any  subsequent  act  i>f  the  tlAlk 
ted  States  government,  or  its  agents."  This  chargfse  enir 
bles  us  to  review  its  correctness,  In  conformity  with  tlM 
rute  laid  down  in  the  case  of  Pedin  vs.  Moore,  (1  Stew. 
A,  Tof.  71;)  though  it  would  have  been  more  satlsfaetory 
if  the  evidence  was  disclosed,  as  greater  precision  might 
then  be  given  to  the  decision,  than  can  be,  when  the  court 
remains  uninformed  of  the  exact  facts,  to  which  tto 
charge  givent  was  intended  to  l  e  applied. 

The  charge  of  the  Circuit  court  assumes,  that  a  title 

to  the  land  in  question,  vested  in  the  defendant  in  error^ 

by  the  operation  of  the  treaty,  if  she  came  within  the 

Giafls  of  persons  described  as  heads  of  families  In  the  ac^ 

9P  62 
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ooQd  articlei  aad  if  the  laod  sued  for  included  her  im* 
proyemento.  We  think  such  a  constructioa  of  the  treaty 
cannot  be  supported,  and  tbat  it  is  at  variance  with  ma* 
ny  of  its  provisions.  That  the  individuals  who  were  the 
heads  of  families,  have  a  Just  claim  on  the  government 
of  the  United  States,  to  allot  to  them  each  a  half  section 
of  land,  according  to  the  intent  and  spirit  of  the  second 
article,  cannot  be  questioned;  but  there  is  nothing  in  the 
terms  used  in  it,  which  authorises  the  belief,  that  a  tiUe 
of  any  description  whatever,  vested  by  the  mere  opercUum 
of  the  treaty.  So  far  as  the  present  question  is  concern- 
ed, this  is  evident  from  the  provisions  of  the  second  art!* 
de,  which  directs  "  that  a  census  of  these  persons  (heada 
of  families,)  shall  be  taken  under  the  directions  of  the 
President,  and  the  selections  shall  be  made  so  as  to  in- 
dude  the  improvements  of  each  person  within  his  selec- 
tion, if  the  same  can  be  so  made,  and  if  not,  then  all  the 
persons  belonging  to  the  same  town,  entitled  to  sdeo- 
tiohs,  and  who  cannot  make  the  same,  so  as  to  include 
their  improvements,  shall  take  them  in  one  body,  in  a 
proper  form." 

These  expressions  show  conclusively,  that  the  aacer* 
tainment  of  the  individuals  entitled,  was  to  be  confided 
to  an  agent  of  the  government,  appointed  by  the  Preei- 
dient,  and  that  the  respective  Indians  were  to  be  located 
on  the  lands  under  his  directions.  It  would  be  impost* 
ble,  otherwise  to  ascertain  what  portions  of  the  ceded 
lands  could  with  propriety  be  sold,  as  the  governmeot 
would  be  continually  in  danger  of  invading  on  the  rights 
of  the  Indians,  if  those  particular  lands  were  not  ascer- 
tained and  allotted.    It  is  equally  clear,  tbat  many  Indi- 
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ans  might  have  made  improvements  on  the  same  half 
seetioQ  of  land,  and  in  such  a  case,  no  rule  is  p/ovlded 
by  the  treaty,  to  determine  the  priority  of  right.  Again : 
the  government  does  not  stipulate  that  the  Indians  shall 
be  invested  with  any  other  than  a  mere  possessory  righti 
coupled  with  a  power  of  sale,  until  after  the  period  of 
five  years,  and  then  only  in  the  event  "  of  their  being  de- 
sirous of  remaining." 

In  the  case  of  Jones  and  Parsons'  heirs  vs.  Inge  and 
Mardis'  heirs,  (5  Porter,  327,)  and  Fipps  vs.  McGehee  et 
al.  (id.  413,)  the  nature  of  those  titles,  derived  under  the 
treaty  is  very  fully  examined,  and  they  are  pronounced 
legal  titles,  capable  of  sustaining  an  ejectment,  and  of 
being  transmitted  to  au  approved  purchaser.  But  these 
decisions  turn  mainly  on  the  ground,  that  the  treaty  sti- 
pulates that  the  Indians  shall  have  a  possession  of  the 
lands  located  to  them,  and  provides  that  the  government 
shall  put  them  in  possession.  In  the  latter  case,  the 
court  holds  this  language:  '^  To  deny  to  the  peaceful  ac- 
tion of  courts  of  law,  a  power  which  has  been  claimed 
to  be  exercised,  on  a  summary  application  by  an  execu- 
tive officer  of  the  government,  would  present  a  solecism, 
which  we  are  not  disposed  to  admit."  Now,  under  the 
treaty,  it  is  clear  that  the  right  of  possession  is  conse- 
quent alone  on  the  location,  on  the  recognition  of  the 
right  of  the  Indian  by  the  government.  Until  then,  he 
has  no  title :  he  has,  indeed,  the  same  claim  as  all  others 
on  the  government,  that  the  utmost  good  faith  shall  be 
used  toward  him,  but  he  can  compel  the  government  to 
locate  him  on  the  land  to  which  he  may  be  equitably 
entltledi  or  recover  its  possession  from  another;  on  the 
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mere  strength  of  such  a  right.  If  the  United  State? 
should  so  far  forget  the  obligatiODs  of  good  faith,  as  t» 
grant  these  lands  to  other  persons,  ae  the  title  remaios 
with  them,  the  Indians  are  remediless  in  coartB  of  lav. 
j9acb  a  supposition  can  never  be  admitted,  however,  ao^ 
if  wrong,  as  done  in  individual  cases,  it  must  ari^e  from 
the  want  of  correct  information,  or  because  the  necessaiy 
means  have  not  been  taken  by  the  Indian  to  estalHiAb 
his  claims. 

We  do  not  intend  to  intimate  any  opinion,  whetber  a 
patent  wrongfully  issued  could  be  collaterally  impeacfaetl. 
Such  a  question  as  this  does  not  arise  on  this  record,  and 
from  the  generality  of  the  terms  used,  we  are  compelled 
to  presume,  that  a  patent  lawfully  issued  was  shown  in 
defence.  This  being  the  case,  the  title  of  the  defendant 
in  error,  if  dependent  alone  on  the  treaty,  and  unascertaimr 
$d  or  unrecognised  by  the  United  States,  by  the  act  ofhoor 
ti/smy  was  not  of  sufficient  dignity  to  prevail  in  a  court  of 
law.  We  thus  limit  the  expression,  not  that  we  enterteia 
the  belief,  that  an  application  to  a  court  of  equity  would 
be  more  appropriate,  but  because,  in  cases  of  this  nature^ 
necessarily  affecting  classes  of  persons,  we  do  not  deeai 
it  prudent  to  go  beyond  the  precise  question  presented. 

It  is  not  necessary  to  examine  the  question  supposed 
to  be  raided  on  the  demurrer  to  the  declaration,  further 
than  to  determine,  that  the  first  count  is  liable  to  M  valid 
objection,  and  consequently,  would  sustain  the  decision 
of  the  Circuit  court,  even  if  the  second  count  was  defep* 
tive  in  substance. 

For  the  error  in  the  charge,  as  given,  the  Judgment  to 
Mffersed,  and  the  case  remanded. 
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Williftius  et  al.  vs,  Powell. 


WILLIAMS  et  al.  17^.  POWELL. 

1.  The  endorsement  of  the  cause  of  action  on  the  writ,  canoolbe 
referred  to,  for  the  purpose  of -reversing  a  judgment. 

2.  A  declaration  may  be  substituted  for  one  that  is  lost,  as  well 
after  judgment  rendered,  as  before. 

Error  to  Lowndes  Circuit  court. 

Debt,  on  a  written  contract  to  pay  money,  in  conside- 
ration of  the  sale  of  land,  by  the  defendant  to  the  plain- 
tiff---trled  before  Shortridge,  J. 

In  tliis  case.  Judgment  was  rendered  for  the  plaintiff 
in  error,  for  a  larger  sum  than  was  due  on  the  contract, 
▲t  a  term  subsequent  to  the  issuance  of  the  writ  of  error, 
tbe  Circuit  court,  on  motion  of  the  defendant  in  error 
caused  the  entry  of  the  Judgment  to  be  so  corrected,  as  to 
make  the  amount  recovered,  conform  to  the  sum  due  on 
the  contract ;  and  at  the  same  time,  on  motion  of  the 
defendant  in  error,  allowed  a  declaration  to  be  filed,  aa 
%  substitute  for  one  which  it  appeared  had  b^en  lost  or 
mlfilald,  so  that  it  could  not  be  had  to  complete  the  re- 
cord. Of  these  several  motions,  it  appeared  that  the 
plaintiff  in  error  had  due  notice. 

The  plaintiff  assigned  four  causes  of  error,  but  aban- 
doned at  the  argument  all  but  two,  either  supposing 
them  not  available,  or  else  embraced  by  the  remaining 
twn.    The  errors  relied  on,  are, 

1.  That  there  was  no  declaration  ; 

2.  K  there  was  a  declaration,  it  was  insufficient  to 
ourtain  the  Judgment. 
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J.  A.  Campbell,  for  plaintiff  in  error. 

COLLIER,  a  J.— The  assignment  of  errors  seeks  to 
bring  to  the  view  of  the  court,  the  endorsement  of  tbe 
cause  of  action  on  the  writ,  with  a  view  to  a  reversal  of 
the  judgment.  We  have  repeatedly  held,  that  the  en* 
dorsement  may  be  looked  to,  for  the  purpose  of  sustaining, 
but  never  to  reverse  a  judgment.  This  objectioUi  then, 
must  be  disregarded,  which  leaves  us  to  consider  whether 
the  record  contains  a  declaration  suiRcient  to  sustain  the 
recovery  by  the  defendant  in  error.  At  the  suing  out  of 
the  writ  of  error,  there  was  no  declaration  on  file;  but 
at  a  term  of  the  Circuit  court  holden  subsequently,  a  mo- 
tion was  made  for  leave  to  file  a  new  declaration,  as  a 
substitute  for  the  original,  which  was  lost  or  mislaid. 
The  record,  after  reciting  that  the  parties  having  notice 
of  the  motion,  came  by  their  attorneys,  proceeds  as  fol- 
lows :  "  It  appearing  to  the  satisfaction  of  the  court,  that 
the  original  declaration  In  said  cause  had  been  lost  or 
mislaid,  so  that  it  cannot  be  found,  therefore,  on  motion 
of  plaintiff,  by  attorney,  it  is  ordered  and  considered  by 
the  court,  that  the  said  plaintiff  have  leave  to  substitute 
and  file  a  new  declaration,  as  of  the  last  term,  which 
shall  be  taken  as,  and  for  the  original,  and  the  said  de- 
claration  now  filed,  be  taken,  allowed  and  adopted  ac- 
cordingly, being  approved  by  the  court.  The  said  Tho- 
mas M.  Williams,  by  his  attorney,  maketh  objection  to 
this  judgment— and  the  plaintiff  pays  the  costs  of  the 
motion,  for  which  execution  may  issue." 

In  Dozier  vs.  Joyce,  (8  Porter,  303,)  it  was  considered 
a  clear  right  of  the  ceurt,  before  which  a  cause  was  pend- 
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ingi  to  permit  other  papers  to  be  substituted  for  those 
which  were  lost.  Such  a  right  we  think  indispensable 
to  the  admlnifltration  of  justice,  inasmuch  as  the  loss  of 
every  thing  whose  safe-keeping  depends  upon  human 
care  and  vigilance,  is  within  the  range  of  possibility, 
and  the  papers  belonging  to  our  courts  as  much  so,  as 
any  others:  individual  interests  would  be  subject  to  jeo- 
pardy, if  the  most  solemn  acts  of  courts  were  rendered 
void,  by  the  mere  loss  of  any  part  of  the  written  pro- 
ceedings which  led  to  theih. 

Understanding,  then,  that  this  right  Is  incident  to  all 
weoortfl^.it  ia  quite  as  important  that  it  should  be  exercised 
after  as  before  judgment.  But  it  is  objected,  that  the  ju- 
risdiction of  the  court  is  exhausted  by  the  rendition  of 
the  judgmieDt,  and  that  a  substitution  allowed  after- 
wards, would  be  an  act  cwram  nan  jwiice.  This  argu^ 
ment,  we  think,  is  not  supportable.  Courts,  it  is  true, 
cannot,  on  motion,  permit  the  pleadings  in  a  cause  to  be 
amended  after  judgment,  nor  can  they  cause  a  judgment 
to  be  amended;  so  as  to  divest  it  of  error  at  a  succeeding 
term,  unless  the  defect  is  properly  chargable  to  the  clerk, 
and  the  record  furnishes  something  to  amend  by.  These 
Instances^  however,  serve  to  show  that  a  court  does  not 
lose  all  control  over  its  proceedings  by  the  judgment,  but 
that  in  order  to  make  effectual  its  acts,  it  may  material* 
ly  interfere  with  them ;  and  as  it  is  quite  as  important 
that  this  right  should  exist  after,  as  well  as  before  judg- 
ment,  we  have  no  hesitation  in  determining,  that  the  sub- 
stitution of  a  declaration  was  not  allowed  at  too  late  a 
period. 

It  is  further  objected  for  the  plaintiff  in  error^  that  the 
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record  does  not  discover  that  the  declaration  received  bjr 
Ibe  court,  was  not  a  Uter€U  or  substantial  copy  of  the  de« 
elafation  originally  filed.  This  is  true,  yet  the  reverse 
to  not  stated,  and  as  the  court  should  not  have  received  a 
declaration,  which  did  not  substantially  correspond  vrttb 
that  for  which  it  was  substituted,  we  should  intebd  that 
it  instituted  the  necessary  enquiry  on  the  point,  and  that 
its  decision  was  correct 

We  are  aware,  that  if  on  motions  to  substitute  paperSi 
affidavits  and  counter-affidavits  are  received  t6  aid  tll6 
determination  of  the  court,  questions  of  fact  exceedingly 
embarrassing  would  arise,  so  much  so,  that  it  would  ba 
difficult,  if  not  impossible,  in  many  instances,  to  atlald  a 
satisfactory  conclusion.  To  avoid  this  perplexity,  tha 
eaurt  should,  in  the  first  place,  propose  to  the  parties  ta 
permit  such  a  paper  to  be  filed  as  they  may  agree  on-^if 
they  will  not,  or  cannot  agree,  then  the  court  should 
liavts  recourse  to  such  proof  as  may  satisfy  it  that  tlia 
paper  olfered,  corresponded  so  nearly  with  the  paper 
kMt,  that  the  adverse  party  could  not  be  prejudiced;  but 
Id  no  cade  should  a  substitute  be  allowed,  where  tlil0 
proof  cannot  be  made. 

We  do  not  understand  that  there  is  any  obJecCioii  ta 
Ifhe  judgment,  nunc  pro  time.  In  fact,  it  is  so  benttMei  ta 
tbe  plaintiff  in  error,  and  for  any  thing  shown  by  the  Hh 
<96rd,  80  entirely  regular,  that  we  suppose  its  correctoeaa 
could  not  be  drawn  in  question. 

Our  conclusion  is,  that  the  judgment  of  the  Clroolt 
eourt  must  be  affirmed,  but  as  the  judgment  was  reveraa* 
ble,  when  the  writ  of  error  was  sued  out,  the  defeadaot 
In  error  must  pay  the  costs  of  this  court 
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93  86 
93  242 


9p  497 
111  156 


J.  The  lands  of  a  person  who  dies  intestate  without  children,  of 
brothers  or  sisters,  or  the  descendants  of  such,  or  father  or  mo-      jgjp  |^ 

ther,  shall  descend  to  his  paternal  and  maternal  uncle$  and 

wnts,  equally* 

2.  The  lands  of  an  adult  cannot  be  sold  by  a  decree  of  the  chan* 
cellor,  to  make  partition,  without  his  consent — the  propef 
mode  of  proceeding  is,  after  partition  made,  to  direct  each  par- 
ty to  convey  to  the  otlier. 

Error  to  Linoestone  Circuit  court,  exercising  cbanceFy 
jurisdiction. 

BHl  for  partition,  tr'ed  before  Lane,  J. 

The  decree  below  ordered  a  sale  and  division,  and  the 
error  here  assigned  was,  that  the  bill  was  not  dismissed 

■ 

m 

Rabinson^  for  plaintiffs  in  error. 
AkClungi  contra. 

ORMOND,  J.— This  was  a  bill  filed  in  chancery^  for  a 
partition  of  lands. 

The  principal  question  to  be  determined  in  this  case^ 
Is  whether,  where  a  person  dies  without  children^  or 
brothers  or  sisters,  or  the  descendants  of  such,  or  father 
or  mother,  his  lands  shall  descend  to  bis  paternal  and 
maternal  uncles  and  aunts  equally,— or  whether  it  shall 
descend  in  the  line  of  the  blood  of  the  first  purchaser^ 
who,  it  is  alleged  in  the  answer,  was  the  father  of  the 
deceased. 

As  the  answer  contains  a  demurrer  to  the  bill,  it.  is 
9P  63 
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necessary  first  to  determine,  whether  equity  has  Jurisdic- 
tion. The  Jurisdiction  of. courts  of  chancery,  to  entertidn 
a  bill  for  partition  of  lands,  appears  to  be  founded  on  the 
ability  of  a  court  of  chancery  to  do  complete  Justice  in 
those  cases,  where,  from  the  complication  of  the  title,  or 
from  the  fact  of  its  being  of  an  equitable  nature,  a  court 
of  law  could  not  afford  an  adequate  remedy,  or  would 
be  precluded,  by  the  nature  of  the  title,  from  making  par- 
tition. 

Whatever  may  have  been  the  origin  of  the  Jurisdic- 
tion, it  is  now  very  clear,  that  an  application  to  a  court 
of  chancery  for  that  purpose,  is  not  addressed  to  the  dis- 
cretion of  the  courtv  but  is  a  matter  of  right,  if  the  title 
of  the  plaintiff  is  admitted  or  clear.  <'  But  if  the  title  be 
denied,  or  it  depends  on  doubtful  questions  of  law,  or 
complicated  facts,  the  court  will  not  dismiss  the  bill,  but 
will  retain  it  until  the  party  shall  have  established  his 
right  at  law" — (See  the  case  of  Straughan  and  others  vs. 
Wright  and  others^  4  Rand.  Rep.  493,  where  the  case  is 
very  lucidly  stated;  and  also  1  Story's  Equity,  599; 
Mitford  on  Pleading,  170;  Wisely  vs.  Findlay  and  oth- 
ers, 3  Rand.  Rep.  361;  Barry  vs.  Nash)  1  Yesey  &  Beam, 
552;  Agar  vs.  Fairfax,  17  Vesey,  Jr.  551.) 

The  question  of  title  in  this  case,  is  one  of  undoubted 
law,  arising  on  the  construction  of  our  statute  of  de- 
scents, and  it  would  subserve  no  other  purpose  than  to 
promote  litigation  and  expense,  to  require  the  complain- 
ants to  establish  their  title  at  law. 

It  is  further  insisted,  that  as  there  is  no  allegation  la 
the  bill,  that  the  dec  eased  had  neither  brother  nor  sister, 
or  descendants  of  such,  that  the  complainants  have  not 
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shewn  a  title  in  themselves.  It  is  cerlainly  true,  that  it 
wa^  the  duty  of  the  complainants  to  state  their  title  with 
preeision,  and  this  appears  to  have  been  sufficiently  done 
In  this  case.  The  complainants  claim  to  be,  with  the 
wife  of  the  defendant,  Deloney,  the  heirs  at  law  of  the 
deceased;  which  title  is  asserted  to  be  in  them,  as  the 
uncle  and  aunts  of  the  deceased.  It  was  not  necessary  to 
allege  the  non-existence  of  those  relations,  who  are,  by 
the  statute  of  descents,  preferred  to  the  uncie^or  aunt,  as 
the  assertion,  that  standing  in  that  degree  of  relationship 
to  the  deceased,  they  are  his  heirs  at  law,  is  equivalent 
to  the  allegation,  that  no  one  preferred  to  them  by  the 
statute,  is  in  existence. 

The  material  question  in  this  case,  is,  whether  it  was 
the  intention  of  the  framers  of  our  statute  of  descents, 
that,  on  failure  of  lineal  descendants,  the  estate  should 
only  descend  to  those  collateral  relations,  who  are  of  the 
blood  of  the  first  purchaser,  which  is  the  fifth  canon  of 
descents,  as  laid  down  by  Blackstone  in  his  Commen- 
taries.  • 

The  affirmative  of  this  proposition,  is  maintained  by 
the  counsel  for  the  plaintiffs  in  error.  The  first  purcha* 
ser  of  the  lands  in  controversy,  having  been  the  father  of 
the  intestate, — and  the  wife  of  the  defendant,  Deloneyi 
being  his  paternal  aunt,— it  is  insisted,  that  she  will 
take  the  whole  estate,  to  the  exclusion  of  the  complain- 
ants, who  are  the  maternal  uncle  and  aunt  of  the  de^ 
ceased.    The  statute  is  in  these  words : 

'^  Where  any  person  shall  die  seized  of  any  estate  or 
Inheritance  in  lands,  tenements  or  hereditaments,  not  de- 
vised,  the  same  shall  descend  to  his  or  her  children,  and 
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their  descendants,  in  equal  parts,  the  descendants  of  the 
deceased  child  or  grand-child  to  talce  the  share  of  their 
deceased  parents,  in  equal  parts  among  them;  and 
where  there  shall  be  no  children  of  the  intestate,  nor  de- 
scendants of  such  children,  then  to  the  brothers  and  sla- 
ters of  the  intestate,  and  their  descendants,  *in  equal 
parts;  the  descendants  of  a  brother  or  sister  of  the  in- 
testate, to  have  in  equal  parts  among  them,  their  deceased 
parent's  share  ;  and  where  there  shall  be  no  children,  or 
descendants  of  them,  or  any  of  them,  and  no  brothers  or 
sisters,  or  descendants  of  them,  or  any  of  them,  then  to 
the  father,  if  he  be  living,  if  not,  to  the  mother  of  the  in- 
testate ;  and  if  there  be  no  children  of  the  intestate,  or 
descendants  of  such  children,  and  no  brothers  or  sisters, 
df  descendants  of  them,  nor  father  or  mother,  then  such 
estate  shall  descend  in  equal  parts  to  the  next  of  kin  to 
the  Intestate,  in  equal  degree,  computing  by  the  rules  of 
the  civil  law;  and  there  shall  be  no  representation  among 
dollaterals,  except  with  the  descendants  of  the  brothers 
and  sisters  of  the  intestate:  and  there  shJll,  in  no  case, 
be  a  distinction  between  the  kindred  of  the  whole  and 
half-blood,  except  the  kindred  of  the  whole  blood,  in 
equal  degree,  shall  be  preferred  to  the  kindred  of  the 
balf-blood  in  the  same  degree,  saving  to  the  widow  of 
the  intestate,  in  all  cases,  her  dower ;  and  where  there 
shall  be  no  children  of  such  intestate,  nor  descendants  of 
them,  then  the  widow  shall  have  as  her  dower,  one  half 
of  such  before-mentioned  estate  of  her  deceased  husband" 
— (Aik.  Dig.  128.) 

It  is  impossible,  we  think,  to  doubt  that  it  was  the  in- 
tention of  the  Legislature  to  abrogate  the  entire  common 
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law  rules  of  descent,  aad  to  introduce  new  rules  in  their 
stead,  oiore  consonant  to  our  institutions.  Not  only.is 
the  law  of  primogeniture  abolished,  and  females  placed 
on  the  same  footing  with  males,  but  also  all  considera- 
tion of  the  necessity  of  tracing  a  descent  from  the  blood 
of  the  first  purchaser,  is  excluded  by  necessary  implica- 
tion. That  requisition  was  supported  by  considerations 
derived  from  the  Feudal  System,  and  fell  with  it. — 
This  is  demonstrable  from  the  law  itself.  For  example: 
by  the  statute,  the  mother  may  inherit  from  the  child,  an 
estate  of  which  the  father  was  the  first  purchaser;  at 
her  death,  the  inheritance  would  descend  upon  a  new 
line  of  heirs,  who  might  not,  and  generally  would  not, 
have  any  of  the  blood  of  the  first  purchaser.  A  still  more 
conclusive  argument  is  found  in  the  fact,  that  by  the 
same  act,  the  personal  property  of  an  intestate  is  to  de- 
scend to,  and  be  distributed  in  the  same  manner  as  real 
property  is  to  descend.  It  would  be  monstrous,  to  sup- 
pose that  the  Legislature  could  have  intended  to  apply 
the  rule  contended  for,  to  personal  property,  yet  that 
would  be  the  legitimate  consequence  of  adopting  the 
construction  contended  for  by  the  plaintiffe'  counsel.  We 
are,  therefore,  of  opinion,  that  the  estate  of  John  Fox,  de* 
ceased,  before  his  dying  intestate^  descended  upon,  and 
must  be  divided  equally  among  his  uncle  and  aunts,  both 
on  the  father's  and  mother's  side. 

But  there  is  error  in  the  interlocutory  decree  of  the 
chancellor,  directing  the  lands  to  be  sold.  We  cannot 
suppose  a  case,  in  which  the  lands  of  an  adult  can  be 
sold  by  a  decree  of  the  chancellor,  to  make  partition, 
without  bis  consent ;  no  such  consent  appears  in  the  re* 
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cord.  One  of  the  grounds  on  which  the  equitable  Juris- 
diction is  maintained  is,  that  a  court  of  chancery  may, 
where  lands  cannot  be  equally  divided,  restore  the  equi- 
librium, by  directing  compensation  to  be  made— (Earl  of 
Clarenden  vs.  Hornley,  1  P.  Williams,  447.)  Cases  may 
exist,  in  which,  where  infants  are  concerned,  the  chan- 
cellor may  have  power  to^  decree  a  sale,  to  make  more 
equal  distribution ;  but  that  is  not  this  cnse. 

The  proper  mode  of  proceeding  is,  after  partiti<m 
made,  to  direct  each  party  to  convey  to  the  other — (1 
Story  on  Equity,  606,  and  cas^s  there  cited.)  The  decree 
must,  therefore,  be  reversed,  and  the  <!ause  remanded  for 
further  proceedin'gs.  As  this  point  waa  not  made  in  the 
argument,  and  as  it  is  probable  the  case  was  brought 
here  merely  to  ascertain  whether  the  complainants  had 
tUIe,  ec^b  party  will  pay  his  own  costs  in  this  court 
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low     OlP 

1.  It  is  the  daty  of  the  sheriff  to  return  process  to  the  proper 
court,  whether  executed  dr  not. 

Error  to  Talladega  Circuit  court. 

Motion  to  set  aside  a  levy. 

The  sheriff  of  Talladega  county,  levied  an  execution 
la  favor  of  the  defendants  in  error,  on  property  in  that 
county,  which  was  claimed  by  a  third  person,  and  sur-  . 
rendered  to  him.  The  execution  was  then  sent  to  Sti 
^lair  county,  and  the  sheriff  of  St.  Clair  made  a  levy 
there,  and  at  a  subsequent  term  of  the  Circuit  court  of 
.  Talladega,  defendants  in  the  execution,  moved  to  dis- 
charge the  levy  made  by  the  sheriff  of  St.  Clair,  on  the 
ground  of  irregularity.  This  the  court  declined,  and  al- 
lowed the  sheriff  of  Talladega  to  amend  his  endorsi^ 
ment  and  return. 

All  of  which  is  now  assigned  for  error^r 

Martin^  for  plaintiffs  in  error. 

GOLDTHWAITE,  J.— The  act  of  assembly,  of  the 
twenty-third  of  December,  eighteen  hundred  and  thirty* 
six,  entitled  '^  an  act  to  amend  the  laws  regulating  Judi*" 
cial  proceedings,"  (pamphlet  acts,  25,)  provides,  <^  that  all 
original  mesne  and  final  process,  issued  from  any  clerk^s 
office  in  this  State,  shall  be  directed  to  any  sheriff  of  the 
State  of  Alabama;  and  it  shall  be  the  duty  of  any  sheriff 
or  coroner,  if  the  case  requires  it,  in  the  State,  in  whose 
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hands  any  such  process  shall  be  placed  for  service,  to  ex- 
ecute and  reiurn^  or  to  return^  (if  it  cannot  be  executed,) 
the  same  as  required  by  law,  when  process  is  specially 
directed  to  him." 

It  will  be  seen,  that  this  act  expressly  directs  the  offi- 
cer in  whose  hands  the  process  is  placed  for  service,  to 
return  it,  whether  it  is  or  is  not  executed,  and  the  then 
existing  laws  in  relation  to  the  return  of  process,  were 
not  attempted  to  be  changed.  By  the  statutes  in  force, 
when  the  act  of  eighteen  hundred  and  thirty-six  was 
passed,  sheriffs  w^ere  required  to  return  all  writs  and  ex* 
ecuiions  to  the  clerk's  office  from  whence  they  issued,  at 
least  three  days  previously  to  the  term  of  the  court  to 
which  they  might  be  returnable— (Aik.  Dig.  279.)  When* 
ever  process  is  returned  to  the  proper  court,  or  its  return 
day  has  passed,  it  ceases  to  have  any  effect,  its  mandate 
having  been  performed,  and  if  the  plaintiff  wishes  to 
proceed  further,  additional  proceedings  must  be  had« 
The  counsel  for  the  defendants  in  error,  insists  that  a 
construction  ought  to  be  placed  on  the  act  of  eighteen 
hundred  and  thirty-six,  which  will  give  the  most  ex- 
tended effect  to  the  intention  of  the  Legislature,  which, 
he  argues,  was  to  give  the  plaintiff  the  right,  under  one 
writ  of  execution,  to  pursue  the  person  or  property  of  the 
defendant  to  any  one,  or,  if  necessary,  to  all  of  the  count- 
ties  of  the  State.  To  this,  it  may  be  answered,  that  no 
such  intention  can  be  ascertained  from  the  act  itself ; 
there  was  no  defect  in  the  then  existing  laws,  in  this  re- 
spect, to  warrant  the  idea,  that  such  an  alteration  was 
contemplated ;  and  full  effect  can  be  given  to  the  act, 
without  adopting  this  construction. 
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Under  the  previous  lei^islation  on  the  subject  of  e^^ecUr 
tiCNis,  a  plaiDtiff  was  obliged  to  8ue  his  writ  specially^  l^ 
be  directed  to  the  sheriff  of  some  one  county,  and  it  coukl 
be  executed  by  no  other  sheriff.  The  act  of  eighteen 
hundred  and  thirty-six  removes  this  diflUcuIty,  and  per* 
mlts  the  issuance  of  the  execution  to  all  the  sheriffs,  ieav- 
ing  the  plaintiff  to  select  (he  one  with  whom  he  wlU 
place  it  for  service. 

An  examination  of  the  several  statute?  then  and  yet 
In  force,  relating  to  executions,  will  serve  to  show  that 
a  plaintiff  might,  and  can  now,  have  execution  issued  tsf 
more  than  one  county,  he  being  taxed  with  the  cost  of 
each  additional  writ ;  or  he  might,  and  can  now  have 
suoeessitre  executions  to  every  county,  without  incurriof 
expense,  by  causing  the  previous  execution  to  be  retttra-^ 
ed,  either  In  vacation,  or  term  time.  The  second  sectiod 
of  the  act  of  eighteen  hundred  and  seven,  directs  that 
''when  any  execution  shall  issue,  and  the  party  H 
wtiose  suit  the  same  is  issued,  shall  afterward  desire  tp 
take  out  another  writ  of  execution,  at  his  own  propel 
cost  and  charges,  the  cleric  may  issue  the  same,  if  theftni 
b^  not  returned  and  executed^^ — (Alk.  Dig.  159^) 

The  fourth  section  of  the  act  of  eighteen  hundred  aqtf 
eighteen,  provides  that  all  executions  required  to  be  1^ 
sued  on  a  return^  in  vacation,  shall  bear  title  on  the  ret^ni 
day  of  the  last  execution ;  and  the  act  of  eighteen  iiuo<* 
dred  and  twenty^ne,  before  referred  to,  di/ects  the  sheriff' 
to  return  all  executions  at  le€tst  three  days  previoudy  to 
the  tortn  of  the  court  to  which  they  are  returnable.  Tbe 
enaetmeatfi  last  quoted,  sanction  auad  recognise  the  ptth 
priety  of  a  return  in  vacation.  It  then  appears,  that  a 
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plaintiff  caa,  if  he  chooses  so  to  do,  in  the  first  instance, 
procure  execution  to  be  issued  to  more  than  one  county, 
by  paying  the  cost  or  the  additional  executions,  or  he  can 
procure  a  return  in  vacation,  when  he  has  caused  the  ex- 
ecution to  issue  to  a  county  where  the  defendant  has  no 
effects,  and  have  another  issued,  which  he  can  place  in 
the  bands  of  any  other  sheriff  for  service,  without  ex- 
pense. 

We  consider  the  act  of  eighteen  hundred  and  thirty- 
six,  as  imperative  on  the  sheriff  in  whose  hands  proceeis 
is  placed,  to  return  it  to  the  proper  court,  whether  execu- 
ted or  not ;  and  this  construction  renders  it  unnecessary 
to  express  any  opinion  as  to  the  effect  of  the  amendment 
made  by  the  sheriff  of  Talladega,  of  his  return,— the 
amended  return  only  shewing  that  an  ineffectual  exer- 
tion had  been  made  to  compel  the  payment  of  the  sum 
specified  in  the  execmion ;  but  it  did  not  authorise  the 
plaintiff  to  consider  the  authority  of  that  sheriff  deter- 
mined or  gave  validity  to  the  execution,  when  placed  in 
the  bands  of  the  sheriff  of  St.  Clair.  If  it  was  necessary 
to  make  the  money  in  St.  Clair,  the  plaintiff  ought  either 
to  have  procured  a  return  of  nulla  bona  to  be  made  by 
the  sheriff  of  Talladega  county  on  the  execution,  or  he 
should  have  procured  another  writ  at  his  own  expense, 
in  the  absence  of  a  return  of  the  one  already  issued,  and 
pladbd  in  the  hands  of  the  sheriff. 

This  brings  us  to  the  conclusion,  that  the  Circuit  court 
erred  in  hot  setting  aside  the  levy  made  by  the  sheriff  of 
St.  Clair— and  for  this  error,  its  judgment  is  reversed, 
and  the  case  remanded,  in  order  that  further  proceedings 
may  be  had,  not  inconsistent  with  this  opinion. 
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m'mAHAN  vs.  KYLE  Ct  Sl. 

1.  A  notice  against  a  constable  and  his  sureties,  for  a  failure  to 
return  an  execution,  or  to  pay  over  moneys  collected,  may  be 
issued  by,  and  returned  to  the  successor  of  the  magistrate  who 
issued  the  execution  ;  and  the  notice,  reciting  that  the  justice 
who  issued  the  execution,  was  not  in  office,  on  demurrer,  the 
court  would  intend  that  the  justice  issuing  the  notice,  was  his 
successor. 

< 

2.  The  joinder  of  two  distinct  grounds,  in  the  notice,  was  not  an 
available  objection  on  demurrer. 

I 

Error  to  the  Circuit  court  of  Pike  county. 

Proceedings  against  a  constable. 

This  was  a  proceeding  commenced  before  a  justice  of 
the  Peace  of  Pike.  A  notice,  signed  by  the  plaintiff  in 
error,  and  addressed  to  the  defendants,  informed  them 
that  a  motion  would  be  made  before  a  Justice  of  the 
peace  of  that  county,  against  them,  as  a  constable  and 
bis  sureties,  for  failing  to  return  an  execution,  theretofore 
placed  in  the  constable's  hands,  to  be  executed  and  re- 
turned ;  or  if  that  motion  should  be  denied,  then  to  re- 
cover of  the  constable,  money  received  by  him  thereon. 

The  notice  having  been  duly  served,  the  justice  of  the 
peace,  before  whom  it  was  returnable,  rendered  a  judg- 
ment thereon,  for  the  amount  of  the  execution,  which 
there  was  a  failure  to  return.  From  that  judgment,  the 
defendants  appealed  to  the  Circuit  court,  and  there  de- 
murred to  the  proceedings  before  the  justice.  The  de- 
murrer being  sustained,  and  judgment  final  rendered 
against  the  plaintiff,  he  has  sued  out  his  writ  of  error  to 
this  court. 
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Porter,  for  plaintiff  in  error. 

COLLIER,  C.  J.— We  are  at  logs  to  discover  the  cause 
for  wblcb  the  demurrer  was  sustained  by  the  Circuit 
court  True,  the  notice  was  not  returnable  before  the 
Justice  who  issued  the  execution,  yet  it  recites  that  he 
was  not  in  office  at  that  time :  so  that  if  it  were  material 
to  the  plaintiff's  case,  we  would  intend  the  Justice  who 
rendered  Judgment  on  the  notice,  was  the  successor  to 
him,  who  issued  the  execution ;  and  by  this  intendmenti 
the  defendants  could  not  be  prejudiced,  for  if  it  were  un- 
founded, and  the  truth  of  the  fact  would  avail  them  as 
a  defence,  it  might  be  shown  by  proof. 

It  surely  cannot  have  been  supposed,  that  the  Joinder 
of  two  distinct  grounds  in  the  notice,  was  not  allowable: 
If  this  was  not  permissible  by  law,  it  afforded  no  cauae 
for  sustaining  the  demurrer.  The  Circuit  court  eould 
have  put  the  plaintiff  to  his  election,  or,  if  the  notice  web 
otherwise  defective,  as  a  statement  of  the  cause  of  com- 
plaint, could  have  caused  the  pleadings  to  be  made  up 
under  our  statutes ;  so  that  the  record  should  present, 
fully  and  fairly,  the  case  to  be  tried— (Aik.  Dig,  175|ae& 
80;  300,  sec.  7;  260,  sec.  10;  261,  sec.  12.) 

We  are  unable  to  find  any  ground  on  which  to  rest  the 
Judgment  of  the  Circuit  court— It  is  consequently  re^ 
versed,  and  the  case  remanded.    * 
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HANSFORD  ft  SANDFORD  V3,  MILLS. 

1.  Where  several  notes  are  given  to  a  plaintiff,  for  a  consldera- 
tion  which,  with  the  assent  of  the  defendant,  fails  in  part,  the 
failure  cannot  be  set  up  against  all  the  notes — ^plaintiff  may 
recover  on  the  first  note  sued  on,  the  amount  due  him  for  past 
performance. 

*Error  to  the  Circuit  court  of  Autauga. 

Assumpsit  —before  Shortridge,  J. 

The  action  in  the  court  below,  was  brought  by  the  de- 
fendant in  error,  against  the  plaintiffs,  on  two  notes,  of 
thirty  dollars  each.  On  the  trial,  as  appeared  from  a 
bill  of  exceptions,  it  was  proved  that  the  notes  sued  on, 
with  others,  were  given  for  a  negro  to  one  Tabor,  from 
whom  the  plaintiff's  received  it ;  that  in  August,  of  the 
same  year,  the  negro  was  taken  from  the  defendants  be- 
low, with  their  assent,  by  an  agent  of  Tabor ;  it  was 
also  proved,  that  the  hire  of  the  negro  for  a  year,  was 
worth  more  than  one  hundred  dollars.  The  defendants 
below  moved  the  court  to  charge  the  Jury,  that  inasmuch 
as  they  were  not  bound  for  the  hire  of  the  negro,  after 
Tabor  took  possession  of  her,  that  there  being  a  failure 
of  consideration,  it  could  be  pleaded  to  either  note  given 
for  said  hire,  although  all  the  notes  had  been  assigned  to 
other  persons.  The  court  refused  this  charge,  and 
charged  the  Jury,  that  the  defendants  could  not  set  up 
the  failure  of  consideration  to  the  first  note  sued  on,  but 
that  Judgment  must  be  obtained  for  the  amount  the  de- 
fendants actually  owed  for  the  hire  of  the  slave. 

Dargauj  for  plaintiflfs  in  error. 
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ORMOND,  J.— The  charge  of  the  court  is  undoubtedly 
correct.  The  negro,  being  taken  away  from  the  plain- 
tiffs in  error,  by  their  consent,  and  that  of  the  owner, 
they  were  not  iiabie  for  the  hire  of  the  slave,  for  that  por- 
tion of  the  year  which  had  not  expired ;  but  there  can 
be  no  pretence  for  resisting  a  recovery,  for  the  amount 
actually  due.  It  is  not  certain,  that  any  claim  will  ever 
be  asserted  for  the  resiiue  of  the  hire— and  should  it  be 
attempted,  tlie  plaintiffs  in  error  can  defend  against  it, 
by  proving  that  they  have  paid  all  the  hire  for  which 
they  are  responsible. 

I^t  the  Judgment  be  affirmed. 
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PRICE  et  al.  vs.  chevers. 

1.  An  oinission  to  jBle  a  declaration,  will  be  fatal  on  error,  not- 
withstanding defendant  may  have  appeared  to  the  actioni  and 
suffered  judgment  by  default 

Error  to  Marengo  Circuit  court. 

Assumpsit— tried  before  CAopman,  J.  Judgment  for 
defendants  below. 

The  error  assigned  was,  that  there  was  no  declaration 
filed  by  plaintiff  below< 

Murphy,  for  plaintiffs  In  error 

GOLDTHWAITE,  J.— There  is  no  declaration  found 
in  the  record  of  this  case,  and  the  judgment  was  rendered^ 
''because  the  defendants  said  nothing  in  bar  or  preclusion 
of  the  plaintiff's  action."  No  attempt  seems  to  haTe 
been  made  in  the  court  below,  to  account  for  the  absence 
of  the  declaration ;  nor  in  this  court,  to  perfect  the  record 
by  cerHarari.  The  case  presents  the  naked  queationi 
whether  the  omission  of  the  plaintiff  to  file  a  declara- 
tion, can  be  taken  advantage  of  by  the  defendants,  who 
have  appeared  to  the  action,  and  suffered  a  judgment  to 
pass  against  them  by  default.  We  entertain  no  doubt 
that  this  is  a  fatal  error,  which  has  not  been  waived.  In 
tbe  case  of  Wheeler  vs.  BuUard,  (6  Porter,  152,)  we  car- 
ried the  doctrine  of  waiver  to  as  great  an  extent,  as  we 
think  is  compatible  with  the  rules  of  law,  even  when 
interpreted  in  conformity  with  the  laxity  of  practice, 
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Which  is  known  to  prevail  in  many  of  the  circuits.  We 
there  held,  that  after  a  plea  withdrawn^  we  would  con- 
sider the  defendant  to  have  waived  all  matters  in  relation 
to  the  declaration,  as  by  pleading,  he  admitted  its  ex- 
istence, and  by  withdrawing  his  defence,  he  admitted  ifai 
legal  sufficiency.  In  this  case,  no  such  presumption  can 
arise,  as  the  defendants  remain  entirely  passive ;  no  act 
is  done  by  them  from  which  an  inference  can  be  drawn, 
that  they  either  knew  of  the  defect,  or  waived  it  We 
can  arrive  at  no  other  conclusion  than  this-*-tbat  tbe 
plaintiff  omitted  to  file  a  declaration.  This  omlsaioa  is 
Unwarranted  by  law,  and  the  Judgment  of  the  Circuit 
court  cannot  be  sustained-— It  is  reversed j  and  the  case 
remanded. 
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HEIRS  OF  DUNNING  ET  AL.  VS,  STANTON  ET  AZ, 

1.  Quere — Whether  publication,  under  our  chancery  practice,  is 
necessary,  where  non-resident  defendants^are  infants. 

2.  An  order  in  chancery,  made  at  the  second  term  after  the  filing 
of  the  bill,  reciting  that  publication  was  duly  made,  of  an  or- 
der ot  the  previous  term,  requiring  non-resident  infant  defend- 
ants t)  a^qpear,  answer,  &c. — appointing  a  guardian,  ad  lUefiit 
taking  the  bill  pro  confesso^  and  referring  it  to  the  master  to 
take  and  report  an  account  to  the  same  term^ — was  held  to  be 
irregular. 

3.  And  a  decree,  rendered  at  the  same  term,  confirming  a  report 
of  the  master,  (made  in  obedience  to  such  order,)  and  direct- 
ing a  sale  of  mortgaged  property,  without  an  answer  or  proof 
by  the  guardian,  is  erroneous ;  because  the  infant  defendants 
are  denied  the  benefit  of  a  full  defence. 

Error  to  Mobile  Circuit  court,  exercising  chancery  jth 
risdiction. 

Bill  to  foreclose  a  mortgage. 

The  defendants  in  error  filed  their  bill  In  equity,  in 
the  Circuit  court  of  Mobile  county,  to  foreclose  the  equity 
of  redemption  of  the  plaintlflfs,  to  certain  real  estate  con- 
veyed to  the  defendants,  by  way  of  mortgage.  A  sub- 
poena was  issued,  returnable  to  the  first  term  of  the  court 
after  the  filing  of  the  bill,  which  was  executed  on  the 
administrator  of  Edward  Dunning,  and  John  P.  Adams, 
one  of  the  mortgagors,  but  as  to  the  heirs  of  the  intes- 
tate, there  was  no  return. 

At  the  same  term  of  the  court,  an  order  was  niade,  re- 
citing that  all  the  defendants  below,  were  non-residents,, 
and  requiring  them  to  );)lead,  answer  or  demur,  to  the 
9P  65  ^ 
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complainants'  bill,  &c.— which  order  was  directed  to  be 
published,  &c. 

At  the  next  term,  the  following  order  was  made  in  the 
cause:  ''This  day  came  the  complainants,  by  their  soli- 
citor, and  produced  to  the  court  the  printed  adrertis^- 
xnent,  and  the  aflfdavit  of  the  clerk,  that  publication  had 
been  duly  made,  in  pursuance  of  a  previous  order  of  thlB 
court,  against  the  defendants,  who  are  non-residents— 
and  B.  B.  Breeden,  Esq.  is  appointed  guardian  ad  lU^nh 
of  the  minor  heirs  of  Edward  Dunning,  deceased.  And 
defendants  failing  to  appear  and  answer  the  allegations 
of  the  complainants,  set  forth  in  their  bill,  the  same  are 
taken  as  confessed ;  and  the  mortgage  and  notes  being 
produced  and  proved— it  is  considered  by  the  court,  that 
they  be  referred  to  the  master,  to  take  an  account  be- 
tween the  parties,  and  to  report  the  same  to  this  term  of 
the  court— and  Mr  Breeden  comes  into  court,  and  accepts 
the  guardianship.'* 

The  master,  at  the  same  term,  made  his  report,  show- 
ing the  amount  of  principal  and  interest  due  on  the  mort- 
gage—which was  forthwith  confirmed ;  and  a  decree 
for  the  foreclosure  of  the  equity  of  redemption,  and  sale 
of  the  mortgaged  premises,  rendered  in  usual  form.  To 
revise  this  decree,  the  defendants  below  have  prosecuted 
a  writ  of  error  to  this  court,  and  insist  that  the  same  te 
erroneous,  because  it  was  rendered  on  the  same  day  that 
the  guardian  ad  litems  to  the  infant  heirs  of  Edward 
Dunning,  was  appointed ;  and  that  time  was  not  given 
to  the  guardian,  to  answer  the  bill. 

AUcin^  for  plaintiffs  in  error. 
OibbonSi  contra. 
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COLLIER,  C.  J.— It  may  well  be  questioned,  whether 
an  order  of  publication,  under  our  chancery  practice, -ii 
necessary,  where  .the  non-resident  defendants  are  infants. 
As  an  infant  can  only  answer  through  his  guardian,  can 
lie  be  said  to  be  in  default,  for  failing  to  appear  and  de- 
fend in  person?  But  we  will  waive  the  consideration  of 
ibis  point,  since  it  is  not  distinctly  presented  by  the  as- 
signment of  errors— (Mills  vs.  Dennis  et  al.  Blake's  Ch. 
Appendix,  125.) 

A  decree  cannot  be  rendered  against  an  infant,  in  a 
case  affecting  his  interest  in  property,  unless  a  guardian 
has  been  assigned  to  conduct  his  defence.  In  order  to 
defend,  an  opportunity  must  be  afforded  to  answer,  and 
to  talce  testimony,  if  desired.  No  laches  are  imputable 
to  an  Infant,  nor  can  the  guardian  ad  litem,  by  any  con- 
sent, bind  his  rights.  A  valid  decree  cannot  be  awarded 
against  him  merely  by  default,  or  upon  such  consent.  The 
plaintiff  must,  in  every  case,  prove  his  demand,  either  in 
court  or  before  the  master,  and  this  proof  is  not  properly 
admissible,  till  a  guardian  has  been  appointed,  who  may 
state  bis  objections  to  it.  It  is  the  duty  of  a  guardiani 
to  maKe  such  an  answer  to  the  bill,  as  will  throw  the 
burthen  of  sustaining  its  allegations  upon  the  plaintiffr 
If  such  answer  is  desired,  we  suppose  the  guardian  would 
be  subject  to  the  usual  process  of  chancery  to  compel  it; 
yet,  as  under  our  practice,  the  legal  eS^ct  of  a  decree  pro 
confesso  against  the  infant,  would  he^  not  to  prejudice  bis 
rights^  but  to  place  the  case  in  a  condition  that  the  plain* 
tiff  might  take  his  testimony,  and  bring  on  the  case  f<»r 
bearing,  we  can  see  no  objection  to  it,  unless  it  migltt 
indicate  a  faithlessness  by  the  guardian,  to  the  trust  con^ 
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flded  to  him ;  but  this  objection,  we  apprehend,  would 
not  be  very  weighty,  if,  in  other  respects,  the  guardian 
manifested  the  proper  vigilance  over  the  Interest  of  his 
charge. 

If  a  decree  pro  confesso  be  allowable,  It  Is  clear,  that  it 
cannot  be  regularly  rendered,  until  an  opportunity  has 
been  afforded  for  an  answer,  and  declined ;  nor  can  proof 
be  made  by  the  plaintiff,  till  an  answer  has  been  filed, 
or  the  bill  taken  for  confessed. 

The  correct  practice,  where  any  of  the  defendants  are 
infants,  is,  for  the  plaintiff,  at  the  first  term  after  filing 
his  bill,  to  move  the  court  to  assign  them  a  guardian, 
who  should  answer :  then,  either  party  may  proceed  to 
take  testimony,  and  the  cause  be  brought  to  hearing,  in 
the  regular  course  of  procedure.  We  say,  this  would  be 
the  correct  practice :  whether  there  may  not  also  be  some 
other,  that  would  be  unobjectionable,  we  will  not  under- 
take to  determine. 

In  the  case  before  us,  no  time  was  afforded  the  guar- 
dian to  answer.  At  the  same  instant  of  time  that  he 
was  appointed,  the  bill  was  taken  pro  confesso^  under  an 
order  of  publication  of  the  previous  term— the  mortgage 
and  notes  were  produced  and  proved,  and  the  matters  of 
the  bin  referred  to  the  master,  to  take  and  report  an  ac- 
count to  the  court,  at  its  then  term ;  and  then,  as  the  or- 
der informs  us,  Mr.  Breeden  accepted  the  guardianship. 
For  any  thing  appearing  in  the  record,  he  may  not  have 
been  in  court,  until  the  order  of  the  court  was  complete, 
80  that  nothing  was  left  for  him  to  do,  but  to  attend  be- 
fore the  master,  and  to  except  to  the  report,  if  adverse  to 
the  infant,  and  unauthorised  by  the  proof  or  the  law. 
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The  court  clearly  should  have  appointed  a  guardian,  be- 
fore the  cause  was  allowed  to  progress,  or  having  ap- 
pointed him,  after  the  plaintiffs  had  taken  measures  to 
bring  it  to  a  hearing,  the  cause  should  have  been  then 
placed  in  a  situation  to  allow  of  every  exception  to  the 
bill,  testimony,  &c.  that  could  have  been  made,  had  a 
guardian  been  assigned  at  the  proper  time. 

Inasmuch,  then,  as  the  infant  defendants  had  not  an 
opportunity  to  .make  full  defence,  according  to  the  forms 
of  proceeding  in  such  cases— the  decree  of  the  Circuit 
court  must  be  reversed,  and  the  cause  remanded  to  the 
court  of  Chancery,  at  the  costs  of  the  defendants  in  error. 
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I,  A  special  plea,  setting  forth  that  the  deed  sued  on  was  not  the 
deed  of  the  defendant,  because,  at  the  time  of  its  execution, 
he  was  a  lunatic, — not  verified  by  affidavit,  is  bad  on  demur- 
rer. 

2«  Matters  purely  discretionary  with  the  court  below,  do  not  ad- 
mit of  review. 

3.  An  inquisition  of  lunacy  was  found  against  Winston,  and  be^ 
ing  made  known  to  the  court,  his  guardians  were  permitted  to 
come  in  and  defend.  The  inquisition  being  afterwards  set 
aside,  and  Winston  restored  to  the  management  of  his  estate, 
the  order  appointing  the  guardians  of  the  lunatic  to  defend, 
was  discharged.  Held,  that  as  Winston  afterwards  appeared 
by  attorney,  no  process  was  necessary  to  bring  him  into  court, 
and  that  the  irregularity,  if  any  existed,  was  waived  by  his  ap- 
pearance. 

Error  to  the  Circuit  court  of  Sumter. 

Covenant — before  P.  Martin,  J. 

The  facts  of  this  case,  so  far  as  it  is  considered  neces- 
sary to  state  them,  are,  that  the  action  was  commenced 
in  the  court  below,  by  the  present  defendant,  against  the 
plaintiff,  and  the  writ  returned,  executed.  At  the  return 
term,  it  being  suggested  to  the  court,  that  an  inquisition 
of  lunacy  had  been  found  against  the  defendant  below, 
■  and  that  William  O.  Winston  and  William  Elliott  had 
been  appointed  his  guardians,— the  court,  on  their  mo- 
tion, appointed  them  parties  defendant  to  the  suit.  The 
cause  was  continued  for  several  tetms,  and  it  being  made 
known  to  the  court,  that  the  inquisition  of  lunacy  had 
been  set  aside  and  vacated;and  the  defendant  admitted 
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to  the  management  of  his  business  and  estate,  the  or- 
der appointing  William  O.  Winston  and  William  Elliott 
to  defend  the  suit,  was  set  aside,  and  the  cause  con* 
tinued. 

At  another  term  of  the  court,  the  record  states,  that 
John  Erwin  and  William  M.  Murphy,  esquires,  attorneys 
of  the  court,  suggested,  and  Insisted  that  the  defendant, 
Anthony  Winston,  had  not  been  legally  and  regularly 
brought  into  court ;  and  that  the  cause  did  not,  and  could 
not,  stand  for  trial  as  to  the  said  Anthony  Winston ; — 
which  motion  the  court  overruled,  and  thereupon  the  said 
Erwin  and  Murphy  appeared,  and  announced  themselves 
the  counsel  for  the  said  Anthony  Winston,  and  announced 
themselves  ready  for  trial ;  and  the  demurrer  of  the  de- 
fendant to  the  first  count  of  the  declaration  being  sus- 
tained, the  defendant  pleaded  to  the  second  count,  the 
plea  of  payment,  and  a  plea  of  non  est  factum^  which  is 
in  these  words :  "And  the  said  Anthony  Winston,  by  at- 
torney, comes  and  defends  the  wrong  and  injury,  when^ 
&c.  and  says  that  the  said  agreement  or  mutual  covenant, 
in  the  said  second  count  of  the  said  declaration  of  the  * 
said  Elihu  Moffet  contained  and  set  forth,  is  not  his  deed^ 
because  he  says  that  at  the  time  the  same  was  executed, 
rigned,  sealed  and  delivered,  to  wit,  on  the  7th  Novem- 
ber, 1835,  he,  the  said  Anthony  Winston,  was  a  lunatic, 
and  of  unsound  mind,  memory  and  discretion,  to  wit,  al 
the  county  aforesdid ;  and  of  this  he,  the  said  Anthony 
Winston,  puts  himself  upon  the  country." 
.  The  plaintiff  below  took  issue  on  the  plea  of  payment^ 
and  demurred  to  the  special  plea,  which  demurrer  was 
sustained  by  the  court,  and  leave  given  to  the  defendant 
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to  plead  over  to  the  merits  of  the  action.  The  defeodant 
then  tendered  a  plea  of  lunacy,  which  being  objected  to 
by  the  plaintijBT's  counsel,  on  the  ground  of  rarprise,  after 
the  trial  had  commenced,  the  court  refused  the  defendant 
leave  to  file  the  same. 

There  was  a  verdict  and  Judgment  for  the  plaintiif  be- 
low, from  which  the  defendant  prosecutes  a  writ  of  er- 
ror to  this  court. 

Hopkins^  for  plaintiJBT  in  error* 
Oaffle^  contra. 

ORMOND,  J,— The  view  we  take  of  this  case,  will 
render  it  unnecessary  to  consider  many  of  the  questioos 
which  were  argued  at  the  bar.  We  are  relieved  from 
the  necessity  of  considering  the  propriety  of  the  Judgment 
of  the  court  below,  that  the  defendant  was  in  court  after 
the  discharge  of  the  order  appointing  his  guardians  to 
conduct  the  cause  during  his  lunacy,  without  any  further 
process  or  act  of  the  court  to  bring  him  in,  as  his  subse- 
quent appearance  by  attorney,  was  a  waiver  of  the  irre- 
gularity, if  any  existed.  An  appearance  would  cure  a 
discontinuance,  or  supersede  the  necessity  of  showing 
that  a  writ  had  issued,  it  must,  a  fortiariy  be  sufficient, 
where  the  party  is  regularly  in  court,  and  his  capacity 
to  act  been  suspended  for  a  limited  period.  It  could  not 
be  tolerated,  that  a  party  should  appear,  litigate  his 
rights  before  the  court,  and  afterwards  insist  that  he 
was  not  in  court.  The  distinction  which  the  learned 
counsel  for  the  plaintiff  attempted  to  draw  between  an 
appearance,  after  a  defective  service,  or  without  service 
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Of  process  by  a  ministerial  officer,  and  an  appearance  sU'^ 
perinduced  by  a  wrong  judgment  of  a  court,  does  nbi 
appear  to  us  to  be  sound— the  prlncipie,  in  both  caiieSj 
appear  to  be  the  same.  In  either  case,  he  is  under  no 
legal  obligation  to  actj  but  may  rest  securely  on  hie 
lights ;  or  he  may  waive  his  priYilege  and  consent  to  'a 
litigation  of  the  matters  in  controversy.  If  he  do  so,  he 
cannot  afterwards  be  permitted  to  say  the  court  had  no 
power  lo  do  the  act  which  he  voluntarily  submitted  to 
its  Judgment. 

We  eome  next  to  the  consideration  of  the  judgmeott 
on  the  demurrer  to  the  plea  of  the  defendant.  No  otb«t' 
objeetion  has  been  made  to  the  plea,  but  that  it  is  not  ve^ 
rifled  by  the  oath  of  the  party.  In  answer  to  this  objec-- 
tion,  it  is  insisted  by  the  plaintiff's  counsel,  that  a  pleci 
denying  the  validity  of  a  deed,  from  the  lunacy  of  the 
maker  of  the  deed,  is  not  within  the  statute  requiring 
pleas  of  non  est  factum  to  be  verified  by  the  oath  of  th6r 
party,  but  that  the  statute  is  confined  to  cases  where  the' 
elocution  of  the  instrument  is  denied,  which,  by  the  plea 
in  this  case,  it  is  said,  is  distinctly  admitted ;  and  that 
the  allegation  in  the  plea,  that  it  is  not  his  deed,  is  mere^ 
ly  the  conclusion  of  law,  from  the  fact  of  lunacy  previ-' 
oosly  alleged. 

As  lunacy  may  be  given  in  evidence^  under  a  pjea  of 
n(m  est  factum,  it  wouid  seem  to  follow,  that  merely  rt^ 
ti;ting  in  the  plea,  the  reason  why  the  deed  was  not  ttie 
act  of  the  defendant,  could  not  change  tho  character  of 
Ibe  plea.  But  can  effect  be  given  to  the  law  requirinrg 
the  plea  of  non  est  factum  to  be  sworn  to,  without  re- 
quiring an  affidavit  of  the  tr^uth  of  such  a  plea  as  the 
9P  66 
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present,  and  many  others,  that  might  be  sapposed  of  a 
kindred  nature? 

A  construction,  that  the  Legislature  merely  intended  to 
dispense  with  proof  of  the  execution  of  the  deed,  would 
confine  the  law  within  narrow  limits.  It  would  not  In- 
clude the  case  of  a  deed,  alleged  by  plea  to  have  been 
delivered  as  an  escrow— obtained  by  duress,  or  executed 
by  an  agent,  if  the  statute  can  be  evaded  by  pleading 
specially  the  facts  which,  if  true,  would  render  the  deed 
null.  The  mischief,  in  such  cases,  would  be  equally  as 
great,  and,  in  many  instances,  greater,  than  that  sup- 
posed to  be  the  one  designed  to  be  prevented.  Thus,  If 
the  deed  sought  to  be  enforced,  be  made  by  an  agent,  the 
knowledge  of  such  agency  may  rest  solely  in  the  breast 
of  the  defendant,  and  if  the  agent  were  dead,  the  party 
claiming  under  the  deed,  would  be  without  remedy :  so, 
in  the  case  of  lunacy,  the  lunacy  might  be  simulated; 
and  if  the  plaintiff,  in  these  and  similar  cases,  can  not 
apply  through  the  statute,  to  the  conscience  of  the  defend- 
ant, he  would  be  without  redress.  But  it  is  argued,  that 
it  is  absurd  to  suppose  that  a  man  should  be  required  to 
swear  that  he  had  been  a  lunatic,  as  it  cannot  be  pre- 
sumed, that  he  could  know  what  he  did,  or  did  not  do, 
when  deprived  of  reason.  It  was  precisely  by  such  rea- 
soning as  this,  that  the  courts  anciently  held,  that  a  man 
should  not  be  allowed  to  stulUfy  himself;  yet  the  rea- 
soning, aad  the  rule  founded  on  it,  has  long  since  been 
exploded.  In  all  cases  in  which  a  plea  is  required  to  be 
sworn  to,  it  may  be  done,  by  the  person  swearing,  to  the 
best  of  his  knowledge  and  belief. 

The  view  we  are  now  taking,  has  been  hitherto  the 
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doctriDe  of  this  court,  in  cases  analagous.     It  was  first 
determined  in  Tindal  vs.  Bright,  (Ala.  Rep.  103,)  which 
is  adopted  as  a  correct  exposition  of  the  statute.    In  the 
case  of  Martin  vs.  Dortch,  (1  Stewart,  479.)  Martin  had 
been  sued  as  administrator,  and  pleaded  that  one  Huff 
(who  professed  to  be  the  agent  of  Martin's  intestate,)  bad 
no  authority  in  writing  under  the  hand  and  seal  of  the 
deceased  to  execute  the  instrument  on  which  he  was 
sued.    The  plea  was  nor  sworn  to,  and  on  demurrer,  it 
was  held  bad.     The  court,  in  their  opinion,  after  affirm- 
ing the  case  of  Ttndall  vs.  Bright,  say,   "  the  defendant 
may,  by  special  plea  stating  the  circumstances,  deny  the 
legal  effect  or  validity  of  the  bond  on  which  he  Is  sued. 
To  determine  whether  an  administrator  or  executor  is 
authorised  to  plead  non  est  factum,  generally  or  specially, 
without  accompanying  his  plea  with  an  affidavit  of  its 
truth,  reference  must  be  had  to  the  statute,  the  language 
of  which  is  found  to  be,  that  "  no  plea  of  non  estfactvm 
shall  be  admitted  to  be  pleaded,  but  when  accompanied 
with  an  affidavit  of  its  truth."    "  The  statute  contains 
no  qualification  as  to  persons,  but  applies  to  all  pleas  of 
that  denomination."    This,  it  is  conceived,  is  an  authori- 
ty full  in  point,  and  shows  very  conclusively,  that  there 
is  no  difference,  so  far  as  the  statute  operates  on  the  plea,, 
between  a  special  plea,  which  denies  the  validity  of  the 
Instrument,  by  asserting  facts,  showing  that  the  deed 
sued  on,  is  not  the  deed  of  the  party,— and  the  general 
plea  of  non  est  factum;  and  it  would  be  strange,  indeed, 
if  there  could  be  supposed  to  be  a  specific  difference  be- 
tween two  pleas,  which  could  be  sustained  by  precisely 
the  same  proof  ;—the  demurrer  was,  therefore,  correctly. 
sustained. 


526 


REPORTS  OP  CASES  IN 


Johnston  vs.  Morrow. 


however  foul,  will  entitle  him  to  damages,  unless  it  be 
of  an  oSeuce  punishable  in  a  court  of  criminal  Jurisdic- 
tion,"— has  hitherto  been  considered  as  the  settled  law, 
in  this  court.  It  was  first  acted  on  in  the  case  of  Cobum 
vs.  Harwood,  (Minor,  93,)  and  is  recognised  and  con* 
firmed  in  Hlllhouse  vs.  Peck,  (2  Stew.  4-  Por.  395.)  If 
the  words  which  are  charged  in  the  plaintiff's  declara- 
tion, impute  to  him  the  commission  of  an  offence,  which 
is  not  punishable  through  means  of  an  indictment,  the 
case  will  be  brought  within  the  influence  of  this  rule. 
The  words  alleged  to  have  been  spoken,  charge  the  plaia- 
tiff  with  the  commission  of  the  offence  defined  by  the  se- 
cond section  of  the  act  of  eighteen  hundred  and  eleven — 
(Aik.  Dig.  108,  s.  41.)  This  section  of  the  statute,  in  the 
case  of  Reagh  vs.  Spann,  (3  Stewart,  100,)  was  considered 
as  giving  only  a  civil  remedy,  for  the  penalty  of  twenty 
dollars,  therein  named,  and  that  the  offence  wcls  not  in- 
dictable. This  construction  of  the  act  is  decisive  of  the 
present  case,  and  conclusively  supports  the  Judgment  of 
the  Circuit  court,  which  must  be  affirmed. 


THE  SUPREME  COURT  OF  ALABAMA.         527 

-  ■ 

Antones  et  al.  vs.  Heirs  of  £  slay  a. 


JOAaUIM  ANTONES  ET  AL.,  TRUSTEES  OF  THE  CHURCH  OF  THE 
HOLY  CONCEPTION,  IN  THE  CITY  OF  MOBILE,?;^.  THE  HEIRS 
OP  DON  MIGUEL  ESLAVA. 

1.  A  plainti£f  in  equity,  must  recover  upon  the  strenstli  of  his 
own  title,  and  not  upon  the  weakness  of  that  of  the  defendant. 

2.  A  deed,  conveying  lots  of  laud  in  the  city  of  Mobile,  during 
the  period  the  Spanish  government  was  entitled  to,  and  exer- 
cised dominion  over  it, — "  to  His  Catholic  Majesty,  for  the  pur- 
pose of  building  thereon  a  parochial  church  and  dwelling 
house,  for  the  officiating  priest,"  where  the  purchase  money 
was  paid  from  the  Royal  Chests, — does  not  constitute  His  Ca- 
tholic Majesty  a  trustee  for  the  churchy  or  transfer  to  t/,  in 
equity,  a  title  to  the  lots. 

3.  Whatever  might  be  the  extent  of  the  papal  authority  in  Old 
Spain,  the  grants  of  Popes  Alexander  VI  and  Jkilius  II,  to  Fer- 
dinand, mede  the  Spanish  mqparchs,  in  effect,  the  head  of  the 
Catholic  church,  in  their  American  possessions. 

4.  Senile.  The  acts  of  the  Intendant  of  West  Florida,,  during 
the  time  the  Spanish  Government  was  the  proprietor  of  the 
country,  which  have  the  appearance  of  regularity,  were  prima 
fade  legel. 

5.  It  is  a  well  established  principle,  both  in  the  civil  and  common 
law,  that  property  may  be  dedicated  to  public  or  reliffious  uses 
— and  the  dedication  may  be  sustained,  though  tnere  is  no 
certain  grantee, — ^it  may  exist  in  the  public,  and  be  limited 
only  by  the  wants  of  the  eommunity  at  large. 

6.  So,  the  dedication  of  property  may  be  for  a  limited  period,  or 
during  the  pleasure  of  the  party  dedicating  it.  And  it  here 
clearhr  appears,  that  it  was  during  the  sovereign  pleasure  of 
the  King  of  Spain,  that  the  lots  m  question  were  held  for  re- 
ligious purposes. 

Error  to  the  Circuit  court  of  Mobile,  exercising  chan- 
cery jurisdiction. 
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Oq  the  thifteeath  of  February,  eighteen  hundred  and 
twenty-seven^  the  plaintiffs  in  error  exhibited  their  bill 
on  the  equity  fiide  of  the  Circuit  court  of  Mobile  countyi 
against  the  defendants,  asserting  title  on  behalf  of  the 
church,  to  several  lots  in  the  city  of  Mobile. 

The  plaintiffs  allege,  that  as  early  as  March,  eeventeea 
hundred  and  three,  ^  a  parish  church  was  erected  at  Mo- 
bile,  and  a  pastor  regularly  inducted  therein^  agreeably 
to  the  laws  of  the  French  Government,  and  the  canoDS 
of  the  Holy  Roman  Catholic  church ;  which  church  has 
continued,  under  successive  changes  of  goverameot,  imtil 
the  filing  of  their  bill.  This  allegation,  it  is  said  by  the 
plaintiffs,  can  be  shown  by  authentic  documents  «ad re- 
gisters in  their  possession,  as  also  by  the  charteir  granted 
by  the  Company  of  the  Indies,  which  orders  the  erection 
of  a  church  and  parsonage-hrouse^  to  possess  all  the  Inci- 
dents of  a  parish  church  and  parsonage,  under  the  then 
existing  laws  of  France. 

The  plaintiffs  further  state,  that  in  the  year  seventeen 
hundred  and  ninety-two,  a  deed  was  made  by  the  ttien 
proprietor,  conveying  the  premises  in  dispute  to  His  Ca- 
tholic Majesty^  the  King  of  Spain,  in  trust  for  the  churcb 
ai  Mobile.  A  translation  of  this  deed  is  set  out  at  large 
In  the  bill,  and  exhibited  with  the  defendants*  an^rWer — 
80  far  as  it  is  material  to  recite  it,  it  is  in  these  words : 
<<  Which  said  lots  w^e  sell  to  His  Catholic  Majesty,  for  the 
purpose  of  building  thereon  a  parochial  church,  and 
dwidling  hovwe  for  the  officiating  priest^  together  -witii 
all  their  rights  of  egress  and  ingress,  and  privileges  of 
every  kind  whatsoever,  which  of  right  appertain  thereto, 
ttte  from  all  incumbrance,  as  may  appear  ftom  tbe  eer- 


1*HE  8Uf>REME  CCfURT  OF  ALABAMA.  $29 


Antones  et  al.  vs.  Heirs  of  Eslava. 


tlflcate  of  the  Recorder  of  Mortgages,  for  the  consideratioa 
of  two  hundred  dollars,  the  receipt  whereof,  in  cash,  from 
the  Royal  chests,  we  do  hereby  acknowledge,  and  witb 
which  we  are  satisfied,  hereby  renouncing  the  proof 
thereof;  the  laws  of  d^ivepy^  the  exception  of  the  laws  6t 
the  non  enumerata  pecunia. 

By  means  whereof,  we  give  up  and  relinquish  all  the 
right,  title,  claim  and  demand  whatsoever,  which  we  and 
the  said  co-heirs  had  and  held  to  the  said  property,  and 
which  we  renounce,  yield  and  transfer,  to  His  Gatholitf 
Majesty,  for  the  purpose  aforesaid,  in  order  that  be  may 
possess,  sell,  or  alienate  them,  at  his  sovereign  pleasure, 
by  virtue  of  this  deed,  which  we  execute  in  sign  of  actu-^ 
al  delivery,  whereby  it  may  be  seen,  that  he  has  acquired 
the  possession  thereof,  without  the  necessity  of  any  other 
proof,  from  which  we  relieve  him." 

The  bill  then  proceeds  as  follows:  << In  pursuance  o^' 
the  instrument  aforesaid,  the  church  and  parsonagiB-hous6- 
have  been  erected,  and  peaceable  and  quiet  possession  of 
the  same  were  enjoyed  by  the  church,  being  the  same* 
property  on  which  the  Catholic  church  now  stands^  and 
the  United  States  Hotel,  corner  of  Royal  and  Conti  streetE^ 
until  about  the  sixth  of  June,  eighteen  hundred  and  se^ 
ven,  or  some  time  after  that,  when  one  Don  Miguef  Esla- 
va, pretending  to  have  a  right  of  and  to  the  property  de-^ 
scribed  above,  entered  into  the  possession  of  the  sam^ 
and  has  kept  possession  of  part  of  said  property,  viz.,  that 
part  on  which  the  parsonage-house  was  erected,  (now  the 
United  States  Hotel,)  and  a  portion  of  the  lot  whereoa 
the  church  was,  %fid  still  is,  erected,  west  of  the  same, 
unto  the  limits  prescribed  by  the  conveyance  aforesaid.'* 
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The  bill  then  charges,  that  the  possession  of  Don  Mignel 
Eslava  continued  until  his  death,  and  that  since  that 
event,  the  premises  have  been,  and  still  are,  occupied  by 
the  defendants,  his  heirs. 

The  plaintiflfs  further  represent,  by  their  bill,  that  "in 
consideration  of  the  titles  granted  by  the  Catholic  church 
in  both  the  IndieSy(of  which  Louisiana  and  the  Floridas 
formed  a  part,)  to  the  King  of  Spain,  he  obligated  him- 
iaelf  to  provide  for  the  churches,  to  found  them,  wheii 
necessary,  and  to  maintain  the  clergy."  The  bill  then 
prays,  that  the  premises  may  be  decreed  to  belong  to  the 
plaintiffs,  and  that  the  defendants  be  compelled  to  ac- 
count to  them  for  the  rents  and  profits. 

The  defendants,  in  their  answer,  object,  by  way  of 
clemurrer  to  the  bill,  that  the  complainants  have  not  sta- 
ted how  they  were  appointed  trustees  of  the  church  of 
the  Holy  Conception,  or  how  they  became  entitled  to  sue 
for  the  premises  and  rents  that  they  seek  to  recover. 
And  neither  denying  or  admitting  the  period  of  the  erec- 
tion of  a  parish  church  at  Mobile,  and  the  induction  of  & 
pastor  therein,  as  stated  in  the  bill,  they  require  the 
plaintiffs  to  prove  the  same. 

The  defendants  deny  that  the  charter  granted  by  the 
Company  of  the  Indies,  ordered  the  erection,  at  that  point, 
of  a  parish  church  with  a  parsonage-house,  to  enjoy  and 
possess  all  the  incidents  appertaining  to  a  parish  and 
parsonage-house,  under  the  then  existing  laws  of  France. 
They  insist,  that  that  company  was  entirely  of  Spanish 
origin  and  institution,  and  that  consequently,  its  acting^ 
and  doings,  were  not  approved  by  tl*  King  of  France. 

The  defendants  further  state,  "  that  they  have  under- 
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8tood,  and  believe,  that  a  Catholic  church  was  erected  at 

Mobile,  on,  or  about  the day  of ,  by  the  Klag 

of  France,  whilst  under  his  dominion,  but  not  on  the 
^aoG^  lands  now  claimed  by  the  said  complaiqants  of 
these  defendants,  but  in  a  different  part  of  the  city  of 
Mobile."  They  deny  that  the  church  and  establishmenti 
93  alleged  by  the  plaintiffs,  continued  under  the  succes- 
sive governments,  until  the  filing  of  their  bill. 

They  admit  the  execution  of  a  deed  of  conveyance  in 
seventeen  hundred  and  ninety-two,  but  that  the  trapsla- 
tion  accompanying  the  plaintiffs'  bill  is  correct,  they  exr 
plicitly  deny,  yet  exhibit  with  their  answer,  a  transla- 
tion, not  materially  variant,  and  insist  that  the  legal  ef- 
•^ect  thereof,  under  the  Spanish  government,  was  not  to 
.convey  the  lots  embraced  by  it  to  the  King  of  Spain,  la 
trqst  for  the  Catholic  church ;  but,  on  the  contrary,  th^y 
Qver,  that  according  to  the  laws,  usages  and  customs  of 
the  Spanish  government,  In  force  at  the  time  of  the  exe- 
Qiijition  of  the  deed,  the  title  to  the  lots  vested  in  the  King, 
Ibr  -tbe  purpose  of  building  thereon  a  parochial  church, 
And  dwelling  house  for  the  officiating  priest ;  and  also 
tb(U  h^  might  possess,  sell  or  alie^iate  them,  at  his  sovereign 
pleasure. 

The  defendants  further  answer,  that  they  have  been 
^ipformed,  and  believe,  that  at  the  time  of  the  execution  of 
tb,e  deed,  the  Spanish  law  then  In  force,  authorised  any 
PjQ^,  with  the  permission  of  the  bishop,  to  erect  a  church ; 
tbat  be  who  built  a  new  church,  was  bound  to  give  to 
U  certain  landed  property,  out  of  the  rent  of  which,  the 
priest  was  to  live,  (fcc. 

That  if  the  King  of  Spain,  at  the  time  he  purchased 
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the  premises  in  dispute,  through  his  agent,  contemplated 
the  erection  thereon  of  a  church,  and  house  for  the  resi- 
dence of  the  officiating  priest,  yet  he  never  divested  him- 
ielf  of  the  title  thereto,  in  favor  of  the  church,  by  making 
any  manner  of  donation  thereof,  either  with  or  without 
the  assent  of  a  bishop ;  but  to  the  contrary  thereof,  the 
the  title  of  the  house,  whilst  the  residence  of  the  officia- 
ting priest,  as  well  as  the  grounds  and  appertenances, 
continued  and  remained  in  him,  (the  King  of  Spain);  and 
on  the  ftrst  day  of  June,  eighteen  hundred  and  seven, 
were  sold  at  public  auction,  to  the  highest  bidder,  for 
cash,  by  order  of  the  King,  through  the  Intendant,  as  his 
representative.  That  that  sale  was  made  at  the  instance, 
and  with  the  approbation  of  the  curate,  who  officiated 
as  the  regularly  appointed  priest  of  the  Catholic  church 
at  Mobile ;  and  Don  Miguel  Eslava,  the  ancestor  of  the 
defendants,  being  the  highest  bidder,  became  the  pur- 
chaser of  the  premises,  at  eight  hundred  and  five  dollars, 
was  put  into  the  possession  of  the  same  by  order  of  the 
Intendant,  and  continued  the  occupancy  thereof  until  his 
death,  an  event  which  occurred  in  December,  eighteen 
hundred  and  twenty-three,  when  the  possession  devolved, 
by  law,  upon  the  defendants,  as  his  heirs. 

The  defendants  further  answer,  that  their  ancestor, 
— pursuant  to  the  several  acts  of  Congress,  in  relation  to 
land  claims  south  of  the  thirty-first  degree  of  north  lati- 
tude, and  east  of  the  island  of  New  Orleans,— presented 
bis  claim  to  the  property  sued  for,  to  the  proper  officers 
of  the  government,  and  that  the  same  has  been  duly  con- 
firmed. But  they  deny  that  the  plaintiffs,  or  any  other 
person,  assuming  to  represent  the  interest  of  the  Catholic 
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church  at  Mobile,  did,  at  any  time,  assert  any  claim  to 
the  premises  in  dispute,  before  any  person  appointed  on 
the  part  of  theXlnited  States,  to  adjust  the  same. 

On  the  hearing,  the  plaintiffs  gave  in  evidence,  a  trans- 
lation of  the  original  deed  of  seventeen  hundred  and 
ninety-two,  a  copy  of  which  accompanies  their  bill. 
They  also  proved  by  Bishop  Portier,  the  Catholic  bishop 
of  Mobile,  "  that  certain  books,  being  registers  of  births 
and  marriages,  kept  by  the  rectors  of  the  church,  pur- 
porting to  be  a  register  of  macriages  of  the  parochial 
church  of  the  Most  Holy  Conception  of  the  city  of  Mobile, 
from  the  year  seventeen  hundred  and  eighty-two,  till  the 
year  eighteen  hundred  and  thirty-eight;  also  the  book 
of  registry  of  births,  in  the  same  church,  from  the  year 
seventeen  hundred  and  eighty-one,  till  tlie  year  eighteen 
hundred  and  thirty-eight ;  and  that  he  found  them  in  the 
archives  of  the  church,  eleven  years  ago,  when  he  be- 
came connected  with  it,  and  that  he  is  the  proper  custo- 
dian of  the  same.  These  books  were  produced  and  ex- 
amined." 

In  order  to  relieve  the  plaintiffs  from  making  proof  to 
the  point,  it  was  admitted  by  the  defendants'  counsel, 
that  it  was  shown  by  the  evidence  for  the  defendants, 
that  the  "  church  and  parsons  house  were  built  upon 
the  ground  in  controversy,  and  occupied  as  such,  from  a 
period  shortly  after  the  deed  to  the  King,  in  seventeen 
hundred  and  ninety-two,  until  the  sale  thereof  by  the 
Intendant." 

The  plaintiffs  also  gave  in  evidence,  a  copy  of  certain 
"Articles  of  Government  and  Constitution  of  the  congre- 
gation of  the  Roman  Catholic  church  of  the  Holy  Concep- 
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tioa  in  the  city  of  Mobile,  made  and  entered  into,  this 
twenty-first  day  of  November,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  twenty-two."  These 
articles  were  certified  on  the  sixteenth  day  of  January, 
A.  D.  eighteen  hundred  and  thirty-eight,  by  the  clerlt  of 
the  County  court  of  Mobile  county,  to  have  been  regular- 
ly recorded  in  his  oflice — but  when  they  were  recorded, 
is  no  where  shown  by  the  record.  They  provide  for  the 
annual  appointment  of  five  trustees,  for  the  management 
of  the  property  and  temporal  interests  of  the  church,  and 
designate  five  individuals,  who  are  to  act  as  trustees,  un- 
til superseded  by  an  election — neither  one  of  whom  cor- 
responds in  name,  to  either  of  the  plaintiffs  in  this  action. 
The  record  does  not  inform  us  whether,  between  the 
time  of  the  formation  of  the  articles  of  government,  ^c. 
and  the  commencement  of  this  suit,  an  election  of  trus- 
tees was  made. 

On  the  part  of  the  defendants,  the  exhibits  accompa- 
nying their  answer,  were  given  in  evidence,  viz.  a  trans- 
lation of  the  deed  of  seventeen  hundred  and  ninety-two, 
and  the  proceedings  in  regard  to  the  sale  of  the  property 
in  question,  under  the  authority  of  the  Intendant  of  the 
province  of  West  Florida— the  purchase  and  payment 
for,  and  on  account  of,  Don  Miguel  Eslava— the  orclef 
for,  and  delivery  of,  possession  to  him.  These  document3 
phow  that  an  investigation  was  ordered  by  the  Intend- 
ant, with  a  view  to  ascertain  the  expediency  of  a  sale, 
and  that  the  sale  was  ordered,  upon  the  enquiry  having 
determined  the  measure  to  be  proper;  they  further  shpw, 
that  these  proceedings  were  had  at  the  instance,  ftjid 
with  the  approbation  of,  the  then  ofliciating  curate. 
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It  was  also  proved,  by  a  deposition,  taken  at  the  in- 
stance of  the  defendahts,  that  the  Intendant  of  the  pro- 
vince, was  vested  with  the  authority  of  disposing  of  all 
crown  lands,  within  his  jurisdiction.  And  further,  that 
the  powers  and  privileges  of  the  church,  "  were  by  no 
means  so  extensive  in  the  province,  as  in  other  parts  of 
the  Spanish  dominions.  Here,  it  levied  no  titles— here. 
It  exercised  no  inquisitorial  powers — here,  its  ministers 
were  made  stipendiaries  of  the  crown,  from  whose  Ireasu- 
ty  they  received  an  annual  salary,  and  had,  besides  that^ 
Ho  source  of  income,  except  their  fees  on  marriages,  chris- 
tenings, and  so  forth.  I  add,  moreover,  (says  the  wit- 
ness,) that  the  sale  of  the  property  in  question,  took  place 
la  Pensacola,  during  my  residence  there,  a  short  time 
before  I  removed  to  Mobile ;  that  it  was  public  and  no- 
torious, and  BO  one,  to  my  knowledge,  ever  questioned 
the  authority  by  which  it  was  made,  and  that  thereaf- 
ter, and  during  the  whole  time  that  the  Spanish  govern- 
ment exercised  authority  here,  a  house  was  rented  by 
flic  crown,  for  the  residence  of  the  curates,  as  I  have  un- 
derstood from  the  curates  themselves,  from  the  officers  in? 
charge  of  the  treasury  department,  and  from  some  of  the 
owners  of  those  houses." 

It  Is  needless  to  notice,  any  farther,  the  evidence  ad- 

I 

duced  at  the  hearing,  for  quite  enough  of  the  record  has^ 
been  already  cited,  to  discover  the  pertinency  of  the  opin- 
ion of  the  court. 

The  judge  of  the  Circuit  court  rendered  a  decree  dis- 
missing the  complainants'  bill,  at  their  costs— from  which  ^ 
they  have  prosecuted  a  writ  of  error  to  this  court. 
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J,  A.  Campbell^  for  plaintifTs  in  error, 
Stewart^  contra. 

COLLIER,  C.  J.— The  plaintiffs  admit,  that  they  do 
not  sue  as  a  corporation^  under  the  act  ''  to  iDCorporate 
and  empower  religious  societies  of  every  denomination 
to  hold  real  estate,"  passed  in  1819.  It  seemed  to  be  con- 
ceded in  the  argument,  that  the  powers  conferred  upon 
the  corporation,  under  that  statute,  does  not  invest  it,  as 
stick,  with  the  right  to  all  property,  of  which  the  Catho- 
lic church  at  Mobile  may  have  been  the  proprietor  under 
the  Spanish  government.  And  the  only  purpose  proposed 
by  the  introduction  of  the  recorded  articles  of  govern- 
ment,  and  the  names  of  the  trustees,  was  to  show  that  the 
church  of  ttie  Holy  Conception  had  a  "  continuous  exis- 
tence." 

The  plaintiffs,  then,  having  disclaimed  a  corporate  ex- 
istence, we  are  to  enquire  whether  the  allegations  in 
their  bill,  and  the  proof  upon  the  record,  show  that  their 
individual  interest  in  the  subject  matter  of  the  contro- 
versy, is  such  as  to  entitle  them  to  be  heard. 

In  the  commencement  of  their  bill,  after  setting  forth 
their  names,  they  style  themselves  "  trustees  of  the  church 
of  the  Holy  Conception  in  the  city  of  Mobile."  How  they 
became  trustees,  and  what  their  powers,  we  are  not  in- 
formed. It  is  not  admitted,  in  the  answer,  that  the  plain-  ' 
tiffs  are  entitled  to  the  character  they  assume,  but,  on  the 
contrary,  the  defendants  protest  against  the  assumption 
as  unauthorised,  while  they  insist,  that  the  plaintifb 
should  have  shown  how  they  became  trustees^  or  by 
what  authority  they  litigate  the  several  matters  stated 
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in  their  bill.  The  defendants,  by  questioning  the  Aiffi*' 
ciency  of  the  bill  in  this  particular,  do  not  rellcTC  the 
plaintiffs  from  the  necessity  of  showing  their  interest  in 
the  property  in  controversy.  It  is  immaterial  what  may 
be  the  rights  of  the  church,  they  cannot  be  adjudicated 
at  the  instance  of  persons  who  discover  no  interest  Ivt 
their  adjustment.  It  is  not  enough  for  a  plaintiff,  iii  tat 
ejectment  or  trespass  to  try  titles,  to  prove  that  the  dt* 
fendant  had  no  title,  but  that  it  is  vested  in  a  third  per* 
son,  disconnected  with  either  party— the  plaintiff  must 
go  farther,  and  trace  a  title  directly  to  himself.  M  a 
question  of  morals,  the  party  in  possession  of  property 
belonging  to  another,  has  as  good  right  to  retain  it,  ac^ 
any  one  else  whose  title  is  no  better ;'  and  if  tt  wefe  Id- 
lowable,  to  dispossess  him  at.  the  suit  of  any  one  tvho 
might  sue,  without  refer'ence  to  the  question  of  right,  litf-^ 
gation  the  most  vexatious  would  ensue :  the  sruccefisAd 
plaintiff  might,  in  turn,  be  ejected  by  one  having  ho  heU 
ter  title  than  himself,  and  the  courts  of  Judicature  be  em- 
ployed in  adjudging  controversies,  profitless  in  ttiem- 
selves*,  and  inconclusive  of  rights. 

It  cannot  have  been  supposed,  that  the  want  of  a  dir 
red  denial  by  the  defendants,  of  the  plaintiffs'  interest  in 
the  controversy,  dispensed  with  the  necessity  of  proof  tot 
that  point  by  the  latter.  True,  it  has  been  held,  that 
where  a  matter  is  alleged  by  the  bill,  to  be  peculiarly 
within  the  knowledge  of  the  defendant,  and  he  neglecta 
to  answer  the  allegation,  his  silence  shall  be  construed 
into  an  admission  of  its  truth— (Thorington  vs.  Canson 
et  al.  1  Porter's  R.  257) ;  yet  the  present  question  is  en- 
tirely dii»imilar^the  defendants  are  not  charged,  nor 
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can  they  be  presumed  to  be  peculiarly  converaant  of  Uk& 
plaintiffs'  character,  but  the  plaintiffs  must  know  whe- 
ther they  are  entitled  to  sue,  or,  at  leasts  must  have  the 
proof  within  their  own  reach,  by  which  that  question 
may  be  determined.  It  is  not  only  necessary  for  the 
plaintiffs  to  show  that  the  defendants  are  answerable  to 
the  cause  of  complaint  alleged  against  them,  but  t^ey- 
must  also  prove,  that  they  are  answerable  to  them. 

But  it  is  argued  for  the  plaintiff^s,  that  it  is  sufficiently 
shown,  that  they  are  members  of  the  Catholic  church,  at 
Mobile,  and,  as  such,  may,  in  virtue  of  a  community  of 
interest  in  the  property  of  the  church,  sue  on  behalf  of 
themselves,  and  others.  Without  controverting  the  con- 
clusion of  the  argument,  we  think  the  premises  are  not 
wstained  by  the  record.  The  description  of  themselves* 
as  trustees,  we  have  seen,  does  not  dispense  with  proof 
of  the  fact  In  looking  over  the  signatures  of  the  male, 
ipembers  of  the  church,  to  the  articles  of  government,  we. 
find  two  or  three  names,  corresponding  with  the  nameSt 
of  as  many  of  the  plaintiffs;  yet,  if  that  paper  were  to 
be  regarded  as  evidence,  for  all  purposes,  it  would  not 
prove  that  any  of  the  plaintiffs  were  members  of  the 
church  of  the  "Holy  Conception;"  for  it  often  happen^ 
tliat  different  persons  bear  the  same  name,  so  as  to  make 
it  unsafe  to  infer  an  identity  of  the  person,  from  an  idea* 
tlty  of  name.  There  can,  indeed,  be  no  necessity  for  re^ 
sorting  to  such  proof  to  establish  the  plaintiffs'  membw^ 
fibip— if  it  really  existed,  it  was  susceptible  of  the  clearest, 
demonstration,  either  frqm  the  knowledge  of  witnesseSi 
or  else  from  the  church  registry,  connected  with  such  tea-, 
timony. 
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The  case  of  Realty  ^  Ritchie  vs.  Kurtz  et  al.  (2  Petert, 
666,)  on  the  point  we  are  considering,  is  very  dissimilar 
from  the  present.  The  court  there  say,  that  "  the  only 
fliteculty  is,  whether  the  plaintiffs  have  shown  in  them- 
selves, a  sufficient  authority,  since  it  is  not  evidenced  by 
6ny  formal  vote  or  writing.  If  it  were  necessary  to  de- 
tide  the  case  on  this  ^oint,  we  should  incline  to  thinki 
thAt  under  all  the  circumstances,  it  might  be  fairly  pre- 
'^tbed.  But  it  is  not  necessary  to  decide  the  case  on  thiB 
point ;  because,  we  think  it  one  of  those  cases,  in  which 
certain  persons,  belonging  to  a  voluntary  society,  ahd 
h&vliig  d  common  interest,  may  sue  in  behalf  of  them- 
delves,  and  others,  having  the  like  interest,  as  part  of  the 
isiame  society ;  for  purposes  common  to  all,  and  beneficial 
to  all." 

In  that  case,  it  was  shown  by  the  evidence,  that  the 
Lutherans,  in  Georgetown,  (the  place  where  the  proper- 
ty in  dispute  was  situated,)  had  been  in  possession  of  the 
lot,  though  they  never  had  been  incorporated :  that  the 
congregation  "  consisted  of  a  voluntary  society,  acting  in 
its  general  arrangement,  by  committees  and  trustees, 
iihdid^n  from  time  to  time,  by  the  Lutherans  belonging  to 
It.  There  do  not  appear  to  have  been  any  formal  re- 
cords kept  of  their  proceedings ;  and  there  have  been  pe- 
Utidn  of  considerable  intermission  in  their  appointment 
And  action.  There  is  no  other  proof  that  the  plaintiflh 
Bft  a  comtAlttee  of  the  congregation,  than  what  arises 
from  the  statement  of  witnesses,  that  they  were  so  chosen 
iyy  a  meeting  of  Lutherans,  and  that  their  appointment 
iMk  always  been  acquiesced  in  by  the  Lutherans,  and 
they  have  assumed  to  act  for  them,  without  any  questioti 
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of  their  authority :  that  they  are  themselves  Lutherans, 
living  in  Georgetown,  and  forming  a  part  of  the  volun- 
tary societyi  is  not  disputed."  These  circumstances^  we 
think}  very  clearly  show  the  interest  of  the  persons  un- 
dertaking to  represent  the  church->tbeir  appointment  as 
trustees,  and  the  recognition  of  their  acts,  by  the  Luther- 
aoi,  They  court  were,  then,  right,  in  saying,  if  it  were 
necessary,  they  would  be  inclined  to  presume  the  autho- 
rity of  the  ^*  plaintiffs  "  to  sue.  But,  in  the  case  at  bar, 
there  is  no  proof,  either  direct  or  indirect,  that  the  plain- 
t\t^  are  trustees  of  the  Catholic  church  at  Mobile,  that 
tbey  are  members  of  the  same,  or  have  an  interest  in  the 
decision  of  the  matters  stated  in  their  bill ;  so  that  the 
decree  of  the  Circuit  court,  for  the  defect  of  proof  in  this 
particular,  would  seem  to  us  to  be  defensible  in  law. 

We  might  here  close  this  opinion,  but  as  it  may  be 
more  satisfactory  to  the  parties,  to  learn  our  views  of 
the  law  upon  the  substantial  merits  of  the  case,  we  will 
examine  the  pretensions  of  the plaintffs  still  further;  and 
we  will  enquire, 

First— Had  the  Catholic  church  at  Mobile,  in  eighteei^ 
Jiundred  and  seven,  or  at  any  time  previously,  an  equita- 
Ible  title  to  the  lots  conveyed  by  the  deed  of  seventeen 
hundred  and  ninety-two,  to  the  King  of  Spain? 

Second— Was  there  such  a  dedication  of  the  lots  to  the 
use  of  the  church,  as  to  invalidate  the  sale  made  by  the 
Intendant  of  the  province,  in  eighteen  hundred  and  se- 
ven? 

1,  We  propose  to  consider  this  qqe/stiop,  in  reference 
to  the  principles  which  govern  analagous  cases  in  equity, 
as  these  are  not  materially  variant,  so  far  as  the  inter^t 
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of  the  church  is  concerned,  from  the  rules  of  the  civil  law» 
iOL  force,  to  some  extent,  at  Mobile,  during  the  time  the 
Spanish  authorities  exercised  the  government  of  the  pro- 
vince. 

From  the  deed,  we  learn  that  the  King  of  Spain^ 
through  the  Intendant,  &c.  of  the  province  of  Louisiana, 
purchased  the  property  embraced  by  it,  and  paid  for  the 
same  '^  in  cash,  from  the  Royal  chests,"  and  received  a 
conveyance  therefor,  <<  for  the  purpose  of  building  there- 
on a  parochial  church,  and  dwelling  house  for  the  offici- 
ating priest."  If  the  King  was  bound,  in  moral  duty,  to 
have  thus  provided  for  the  church,  he  might,  perhaps, 
have  been  regarded  as  a  trustee  in  the  purchase ;  but 
none  of  the  citations  from  the  Partidas,  which  have  been 
made  by  the  plaintiffs'  counsel,  or  the  evidence  in  the  re- 
cord, show  any  such  duty  to  have  been  rested  upon  the 
crown  of  Spain. 

Courts  of  equity  have  exclusive  jurisdiction  over  mat- 
ters of  trust;  and  will  compel  their  performance,  if  a 
trustee  is  perverse  or  faithless— (2  Story's  Eq.  228,  229.) 
Trusts  are  either  express  or  implied :  the  former  are  cre- 
ated by  the  direct  and  positive  acts  of  the  parties,  by 
'  writing,  or  deed,  or  will.  The  language  employed,  in 
such  cases,  need  not  point  out  the  very  nature,  character 
and  limitations  of  the  triJist,  in  direct  terms,  ipsis  verbis; 
if  the  intention  .to  create  it,  can  be  fairly  collected  from 
the  face  of  the  instrument,  it  is  sufficient ;  and  the  trust 
can  be  drawn,  as  it  were,  ex  visceribus  verborum. 

The  words  used  in  the  deed,  would  indicate  that  it 
was  contemplated  by  the  Intendant,  at  the  time  of  the 
purchase,  to  appropriate  the  lots  to  the  purposes  of  the 
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church,  y^t  there  is  nothing  in  the  deed,  which  would 
oblige  him  thus  to  use  them ;  and  there  is  no  authority 
for  implying  a  covenant  to  hold  them  for  the  benefit  of 
the  church :  such  a  covenant  might  well  be  implied,  If 
the  purchase  had  been  made  with  the  funds  of  the  church 
— ^but  clearly  not^  where  tiie  "  Royal  chests,"  alone,  had 
contributed  the  means  of  payment.  This  conclusion  i%-  " 
suits  from  certain  analagous  rules,  which  apply  to  im- 
plied trusts— thus,  if  a  man  buys  land  in  the  name  of 
another,  and  pays  the  consideration  money,  the  land 
will  generally  be  held  by  the  grantee,  in  trust  for  the 
person  who  paid  the  consideration— -(2  Story's  Eq.  443, 
444,  445.)  There  are,  however,  exceptions  to  this  rule ; 
as,  if  a  parent  purchase  in  the  name  of  a  son,  the  pur- 
chase will  prima  facie  be  presumed  to  have  been  intended 
as  an  advancement,  so  as  to  rebut  the  presumption  Of  A 
resulting  trust  for  the  parent— (2  Story's  Eq.  446, 446.) 

So,  also,  if  an  agent  or  trustee,  authorised  to  purchase 
lands  for  another,  should  purchase  lands  with  the  money 
of  his  principal,  or  cestui  que  trust,  and  take  a  convey- 
ance, in  bis  own  name,  a  court  of  equity  would,  in  sudi 
a  case,  deem  the  property  to  be  held  as  a  resulting  trust, 
for  the  person  beneficially  entitled— (2  Story's  Eq,  456, 
457.) 

Independent,  however,  of  the  absence  of  words  cr*a- 
Ung  an  express  trust,  or  authorising  its  implication,  the 
deed  itself  negatives  the  idea,  that  it  was  intended  td 
create  a  trust  in  favor  of  the  church.  The  lots  vfett 
conveyed  to  His  Catholic  Majesty,  with  the  expresRi  sti- 
pulation, that  he  might  ^^ possess,  sell,  dr  alienftte  theoi, 
at  his  sovereign  pleasure."    How  could  this  be  done,  if 
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Uapiediately  upon  the  consummatioD  of  the  purchase, 
the  KiDg  became  a  mere  tnutee^  and  the  church  the  be^ 
oeftciary  ? 

Butj  if  the  pretensions  of  the  plaintiifs  were  sustained 
by. tbe  la wa  which  were  applicable  to  the  chufch  in  Old. 
Spain^  they  could  not  be  recognised  here.     The  control; 
accorded  to  the  Spanish  monarchs^  over  the  clergy  and, 
church  in  America,  are  utterly  opposed  to  the  claim  sett 
up  by  the  plaintiffs.    Notwithstanding  the  veneration 
which  the  Spaniards  have  manifested  for  the /2o/yiS!eef 
the  vigilant   and  Jealous  policy  of  Ferdinand,   early 
prompted,  him  to  take  precautions  against  the  introduce 
tioa  of  the  papal  dominion  in  the  New  World.    For  that 
purpose,  he  obtained  from  Alexander  YI,  a  grant  to  the 
crown,  of  the  tithes^  in  all  the  newly  discovered  coun^ 
tries,  oa  condition  that  he  would  provide  for  the  religlou» 
iqstraclion  of  the  natives.    Soon  after,  Julius  II  conferred.' 
on  him,  and  his  successors,  the  right  of  patronage^  and 
th0>absolute  disposal  of  all  ecclesiastical  benefices  there.^ 
The  Pontiffs^  unacquainted  with  the  value  of  what  Per- 
dj^i9iaiid  demanded,  bestowed  these  donations  with  an  in- 
considerate liberality,  which  their  successors  have  often 
lamented,  and  wished  to  re*calL    In  consequence  ol. 
those  grants,  the  Spanish  monarchs  became,  in  effect,,  the' 
heads  of  the  Catholic  church,  in  their  American  posses^- 
sions— la  them,  the  administration  of  its  revenues  was^ 
vested— their  nomination  of  persons  to  supply  vacant  be<^ 
nefices,,  was  instantly  aipplied  by  the  Pope— thus,  in  aUi 
Spanish  America,  authority,  of  every  iqpecies,  ceatred  in? 
the  crown— there,  no  collision  was  known  betwe^i.spi- 
ritual  and  temporal  Jurisdiction :  the  King  is  the  only 
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Buperior— bis  name  was  alone  heard  of,  without  looking 
to  a  dependence  upon  any  foreign  power.  Papal  bulls 
were  not  recognised  as  of  any  force  in  America^  until 
they  had  been  examined  and  approved  of,  by  the  Royal 
Council  of  the  Indies ;  and  If  any  bull  was  durreptitlous- 
ly  introduced  and  circulated  in  America,  without  obtain- 
ing that  approbation,  ecclesiastics  were  required  not  only 
to  prevent  it  from  taking  effect,  but  to  seize  all  the  co- 
pies of  it,  and  transmit  them  to  the  Council  of  the  Indies 
—(Robinson's  Am.  360,362;  Prescott's  Ferdinand  and 
Isabella,  492,  493.)  Thus  limited  was  the  papal  Juris- 
diction in  the  Spanish  possessions  in  America 

If  it  were  material,  we  would  presume,  that  the  In- 
tendant  of  the  province  of  West  Florida  possessed  the 
power  necessary  to  have  authorised  the  enquiry  and  de- 
cree, for  a  sale  of  the  parsonage  and  church  lots,  on  the 
ground,  that  he  was  a  public  officer  of  his  government^ 
and  the  act  was  seemingly  regular— (United  States  vs. 
Arredondo  and  others,  6  Peters'  Rep.  727,  728 ;  New  Or- 
leans vs.  The  U.  States,  10  Peters'  Rep.  727.) 

2.  That  property  may  be  dedicated  to  public  or  reli- 
gious uses,  is  well  established,  both  in  the  civil  and  com- 
mon law— (The  Town  of  Pawlet  vs.  Clark,  9  Cranch, 
292 ;  Beatty  ^  Ritchie  vs.  Kurtz  et  al.  2  Peters,  583 ; 
City  of  Cincinnati  vs.  The  Lessee  of  White,  6  Peters,  435 ; 
New  Orleans  vs.  The  United  States,  10  Peters,  712;  Bar- 
clay et  al.  vs.  Howell's  Lessee,  6  Peters,  498.)  In  order 
to  sustain  a  dedication  of  property,  it  is  not  necessary 
that  there  should  be  a  certain  grantee,  to  whose  use  it  is 
made,  nor  is  it  essential  that  the  right  of  use  dhould  be 
vested  in  a  corporate  foody ;  it  may  exist  in  the  public, 
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and  have  no  other  limitations  than  the  wants  of  the 
cooimunlty  at  large.  In  the  case  of  urban  property,  the 
dedication  of  ground  to  the  use  of  streets,  commons,  and 
for  charitable  and  religious  purposes,  may  be  shown  by 
a  plat,  or  plan  of  survey,  by  maps,  and  by  use  appropri-i 
ate  to  the  object  for  which  it  was  originally  destined; 
In  the  case  before  us,  it  cannot  be  pretended,  that  these 
in  dida  combine  to  divest  the  title  of  the  King  of  Spaini 
and  to  vest  the  right  of  use  in  the  church.  The  plaintiffs 
insist,  that  the  dedication  is  sufficiently  shown  by  the 
erection  of  the  church  and  parson's  house  on  the  lots,  and 
their  occupation,  for  thirteen  or  fourteen  years.  The 
law  does  not  prescribe  an  exact  period,  beyond  which  the 
original  proprietor  shall  not  withdraw  property  from  a 
religious  or  charitable  use,  to  which  he  has  destined  it^ 
or  after  which  the  presumption  in  favor  of  Its  dedication 
shall  be  conclusive.  True,  the  facts  in  the  record,  unex- 
plained by  other  proof,  afford  a  presumption,  that  the 

• 

lots  in  dispute  had  been  appropriated  (o  the  purposes  of 
religion,  yet  they  are  entirely  outweighed  by  the  testi- 
mony on  the  part  of  the  defendants.  The  petition  of 
the  curate  to  the  Intendant  of  the  province,  asking  that 
the  parsonage  be  repaired,  or  if  that  be  judged  inexpedi- 
ent, that  it  be  sold ;  the  evidence,  in  the  depositipn  of  the 
defendants'  witness,  that  the  crowa  rented  a  house  for 
the  residence  of  the  curate,  &c. ;  the  Intendant's  decree^ 
made  upon  a  formal  examination,  directing  a  sale;  the 
acquiescence,  at  the  time,  and  for  near  twenty  years 
thereafter,  in  the  regularity  of  the  decree,  and  the  pro- 
ceedings under  it,— all  serve  to  show,  that  the  property 
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was  only  dedicated  to  the  uses  of  the  church,  during  ikB 
$m>ereign  pleasure  of  the  King. 

The  case  of  Beatty  &  Ritchie  vs.  Kurtz  et  al.  (2  PetenP 
Rep.  566,)  is  unlilce  the  present.  In  that  case,  it  appeared' 
that  the  lot  had  been  marlced  in  the  original  plan  of  an 
addition  to  Georgetown,  '<  for  the  Lutheran  church,"  and 
1>een  used  by  the  German  Lutherans  of  the  town,  from 
a  period  immediately  after  it^  dedication,  and  upwards 
of  fifty  years,  as  a  place  of  burial ;  that  they  erected  on 
it  a  school-house,  which  was  occasionally  used  as  a 
church,  but  which  had  gone  to  decay,  and  no  church  had 
been  since  re-built.  The  Lutherans,  however,  still  ex- 
ercised acts  of  ownership,  for  the  protection  of  the  pro* 
perty,  and  contemplated,  when  practicable,  the  erection 
of  a  church  thereupon.  The  original  proprietor  always 
acquiesced  in  their  possession,  and  after  his  death,  bis 
son  and  heir  declared  his  readiness  to  perfect  their  title. 
Here  was  a  clear  case  of  dedication,  as  shown  by  a 
«  map,"  prepared  before  the  sale  of  the  lots,  and  long  and 
uninterrupted  use,  coupled  with  the  silent,  as  well  as  de- 
clared acquiescence  of  all  persons  Interested— which  evi- 
dences do  not  exist  in  the  present  case.  And  in  the  ca- 
ses cited  from  6  and  10  Peters,  the  evidence  to  show  a 
dedication  is  not  less  satisfactory,  than  in  the  case  of  the 
Lutheran  church. 

Other  questions,  interesting  in  themselves,  have  been 
discussed  at  the  bar,  but  their  decision  is  rendered  unne^ 
cessary,  by  the  view  already  taken  of  the  case— and  our 
conclusion  is,  that  the  decree  of  the  Circuit  court  must  be 
affirmed. 
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1.  The  proceeds  of  the  sale  of  property,  conveyed  by  deed  of 
trust,  must  be  applied  as  provided  for  in  the  deed. 

2.  Therefore,  where  property  was  conveyed  by  deed  of  trust,  to 
secure  the  payment  of  notes  falling  due  at  three,  six,  nine  and 
twelve  months,  as  they  severally  iell  due,  the  property  being 
insufficient  to  pay  all  the  notes,  those  first  falling  due,  were  en- 
titled to  a  preference ;  and  this  right  attached  to  them  in  the 
bands  of  an  assignee. 

Error  to  Mobile  Circuit  court. 

Assumpsit,  for  money  had  and  received — tried  by  JBTar- 
ris^  J. 

DunHy  for  plaintiff  in  error. 
J,  A.  Campbell,  contra. 

.  ORMOND,  J.— This  was  a  case  agreed.  The  material 
facts  are,  that  one  George  W.  Sinclair,  being  indebted  to 
one  Thomas  R.  Boiling,  in  the  sum  of  eight  thousand 
dollars,  executed  four  several  promissory  notes,  for  two 
thousand  dollars  each,  payable  at  three,  six,  nine  and 
twelve  months  after  date ;  and  to  secure  their  payment, 
QQQveyed  to  Abner  S.  Lipscpmb,  certain  personal  proper- 
ty, In  trust,  to  secure  to  Boiling  the  payment  of  the  salfl 
promissory  notes. 

The  first  of  said  notes  was  paid :  the  second  note  ww 
by  Boiling  endorsed  to  one  Fearn,  for  a  valuable  conside- 
ration, who  endorsed  it  to  the  defendant  in  error ;  and 
afterwards,  the  remaining  two  notes  were  by  Boiling 
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transferred  to  the  plaintiff  in  error,  between  whom  and 
Polling,  an  instrument  was  then  executed,  by  wWch  all 
the  interest  of  Boiling  in  the  trust,  and  executed  to  secare 
(he  payment  of  the  said  notes,  was  transferred  to  tbe 
plaintiff  In  error. 

The  trustee  sold  the  property  conveyed  by  the  deed  of 
trust,  tor  twelve  hundred  dollars,  and  paid  over  the  mo- 
ney to  the  plaintiff  in  error. 

The  court  below  determined,  that  Bloodgood,  the  as- 
signor of  the  second  note,  was  entitled  to  the  fund ;  aad 
of  that  opinion  is^his  court.  By  the  express  stipulation 
of  the  deed  of  trust,  the  property  conveyed  by  the  deed 
of  trust,  was  liable  to  be  sold  for  the  payment  of  the 
notes,  a^  they  severally  fell  due.  There  was,  therefore, 
It  priority  of  right  to  the  avails  of  the  property  In  the 
holder  of  the  notes  due  at  three  months  after  date,  over 
the  plaintiff,  whose  notes  did  not  fall  due  until  nine  and 
twelve  months.  This  is  conclusively  shewn  by  the  fact, 
that  on  default  of  payment,  the  property  might  have 
been  advertised  and  sold  under  the  deed,  before  the  other 
notes  weH  due :  this  clearly  establishes  the  prior  right 
of  the  defenOant  in  error ;  and  this  right,  which  existed 
against  Boiling,  he  could  not  defeat  by  the  transfer  to  the 
plaintiff  in  error,  who  can  be  in  no  better  condition  than 
Boiling.  There  is  ho  fraud  alleged  against  the  defend- 
ant in  error,  and  the  4eed  of  trust,  which  recited  that 
other  notes  were  in  existence,  for  which  the  property 
was  bound,  was  sufficient  notice,  at  least,  to  put  the 
plaintiff  on  enquiry. 

The  precise  question  here  decided,  was  thus  deter- 
mined in  the  case  of  Gwatbmeys  vs.  Ragland,  1  Raq,^ 
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dolph,  466 ;  see  also  1  Hopkins'  Chancery  Rep.  569,  and 
5  Johnson's  Chan.  241,  Clover  vs.  Dickinson. 
Let  the  Judgment  be  affirmed. 


ASHBURNE  VS.  GIBSON's  ADM'r. 

1.  A  prosecution  for  bastardy  may  be  compromised,  and  the 
compromise  will  be  a  sufficient  consideration  to  sustain  an  ao* 
tion  on  a  promissory  note,  and  is  governed  by  the  same  rules 
applicable  to  other  cases  of  contract. 

Error  to  Madison  County  court. 

Assumpsit  on  a  promissory  note.  Verdict  and  Judg* 
ment  for  plaintiff  below. 

This  was  an  action  on  a  promissory  note,  given  to  the 
party  injured,  pursuant  to  an  agreement  for  compromise 
lag  a  prosecution  for  bastardy ;  and  from  the  bill  of  ex- 
ceptions, it  appeared,  that  on  the  trial  of  the  cause,  it 
was  proved,  that  the  prosecution  was  carried  on  to  con- 
viction against  plaintiff  in  error  after  the  compromise,  by 
a  third  person,  but  in  carrying  on  the  prosecution,  the 
payee  of  the  note,  according  to  her  agreement,  had  no 
agency,  and  died  before  a  conviction  was  had.  Plaintiff 
in  error  resisted  a  recovery  on  the  note,  on  the  ground, 
that  the  consideration  was  illegal,  and  that,  in  conse- 
quence of  the  conviction,  there  was  a  failure^  of  conside* 
ration ;  but  the  court  held  the  consideration  to  be  legal, 
land  charged  the  Jury,  that  if  the  prosecution  was  carried 
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on,  without  the  participation  of  the  payee  of  the  note, 
after  its  execution,  the  consideration  had  not  failed — at| 
pf  which  was  now  assigned  for  error. 


McClufigj  for  plaintiff  in  error. 
Robinson,  contr^. 

GOLDTHWAITE,  J.— It  is  very  properly  admitted,  by 
the  counsel  for  the  plaintiff  in  error,  that  he  canaot  suc- 
ceed OQ  the  first  point  presented  by  this  case,  unless  the 
decision  of  this  court,  in  the  case  of  Robinson  vs.  Cren.- 
3haw,  (2  Stew.  <fc  For.  276,)  shall  be  overruled,  as  the 
precise  question  now  raised,  was  then  determlDed. — 
Whatever  doubts  we  might  entertain,  if  the  question  was 
res  integra,  we  feel  constrained  to  abide  by  that  decision 
&nd  are  not  disposed  to  re-consider  it. 

As  a  compromise  of  a  prosecutiOQ  of  this  description, 
is  a  sufficient  consideration,  in  law,  to  uphold  a  promis- 
sory note,  the  other  question,  as  to  the  failure  of  Its  con* 
fllderation,  must  be  governed  by  the  same  rules  as  are 
applicable  to  other  cases  of  contract. 

The  contract  between  these  parties  was  reduced  to 
writing,  and  being  before  the  County  court,  Its  duty  WM 
to  determine  and  pronounce  on  the  legal  effect,  whicb 
was  to  be  ascertained  from  the  plain  and  obvious  mean- 
ing of  the  terms  used.  It  cannot  be  denied,  that  If  the 
plaintiff's  intestate  had  stipulated,  as  the  consideration 
of  the  notes,  that  the  bastardy  suit  should  be  dismissed, 
or  that  no  new  suit  should  be  commenced  or  prosecuted, 
that  a  failure  of  consideration  would  have  ensued,  If  the 
suit  was  not  dismissed,  or  was  subsequently  renewed ; 
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but  she  stipulates  for  nothing  of  this  description ;  she 
does  not  undertake  to  be  active  in  causing  the  prosecution 
to  cease,  and  the  utmost  effect  which  can  be  given  to  the 
terms  of  the  contract,  so  far  as  she  was  concerned,  is, 
that  she  should  remain  passive.  It  cannot  be  disputed, 
under  the  decision  of  the  case  of  Robinson  vs.  Crenshaw, 
that  if  this  compromise  had  been  made  Icnown  to  the 
County  court,  on  the  trial  of  the  bastardy  suit,  it  would 
have  constituted  a  material  feature  in  that  case,  and 
Mght,  and  doubtless  would  have  had  its  proper  weight, 
on  the  discretion  of  the  court.  There  being  no  stipula- 
tions on  the  part  of  the  intestate,  to  cause  the  prosecution 
to  cease,  and  it  having  been  shewn,  that  she  had  no 
agency  in  conducting  it,  subsequent  to  the  execution  of 
the  notes,  there  were  no  facts  in  evidence  before  the  ju- 
ry, from  which  a  violation  of  her  contract  could  be  in-" 
ferred ;  and  the  County  court  was  correct,  in  deciding, 
that  the  prosecution  of  the  suit,  under  the  circumstances 
diadoaed,  did  not  cause  a  failure  of  the  consideration  of 
the  note  sued  on. 

There  is  no  error  in  the  record,  and  the  judgment  i9 
affirmed. 
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CAUSE  ft^  WIFE  VS,  HUGHES,  BY  HIS  GUARDIAN,  AiC. 

t,  Semble — at  common  law,  an  action  to  recover  a  l^acy,  may 
be  maintained  upon  an  express  promise,  founded  on  a  sufficient 
consideration;  and  it  is  clear,  that  such  an  action  is  authorised 
by  the  act  of  1806,  entitled  <'an  act  concerning  wills  and  tes- 
taments ;  the  settlement  of  intestates'  estates ;  and  the  duty  of 
executors,  administrators  and  guardians." 

2.  A  demurrer  to  a  declaration,  which  alleged  that  the  defendants 
were  appointed  and  qualified  as  executors  of  the  will  of  the 
testator,  and  as  such,  received  assets  sufficient  to  pay  all  the 
debts  and  legacies  with  which  the  estate  was  chaigable ;  and 
in  consideration,  &c.  undertook,  &c.  to  pay  the  plaintiff  a  le- 
gacy bequeathed  to  him,  ifcc.  admits  an  express  proipise. 

Sk  And  it  is  not  necessary,  that  the  declaration,  in  such  case, 
should  allege  a  special  demand — the  licet  scepius  requisitus 
is  sufficient;  nor  is  it  necessary  that  a  demand  subsequent  to 
the  promise,  should  be  proved  on  the  trial. 

4.  On  objection  to  the  declaration,  that  there  was  no  one  compe- 
tent, in  law,  to  claim  the  benefit  of  the  promise,  at  the  time  it 
was  made,  the  court  held^  that  under  a  declaration,  commenc- 
ing as  follows — "Alfred  J.  Hughes,  by  John  R.  Fleming,  his 
guardian,  who  is  admitted  by  the  court  here,  to  prosecute  for 
the  said  Alfred  J.  Hughes,  who  is  an  infant,  within  the  age  of 
twenty-one  years,  by  attorney,  complains,  &c." — they  would 
intend,  1.  That  Fleming  was  the  general  guardian  of  Alfred 
i.  Hughes ;  2.  That  the  promises  made  by  the  executor  and 
executrix^  to  pay  the  legacy  of  Hughes,  the  ward^  was  effectual 
in  law. 

Error  to  Montgomery  Circuit  court. 

Assumpsit.— The  defendant  in  error,  by  his  guardian, 
brought  an  action  of  assumpsit  against  the  plaintiffs,  in 
the  Circuit  court  of  Montgomery.  In  his  declaration,  he 
alleges  that  one  Elizabeth  Hughes,  did,  on  the  twenty- 
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«f  g^hth  day  of  September,  in  the  year  one  thotuiand  eIgM 
Iitiodnsd  and  thirty&lx,  by  her  last  will  and  testament,  Iti 
Writing,  amongst  otber  things,  will  and  derisej  give  and 
bequeath,  td  the  plaintiff;  the  sum  of  two  thousand 
doUars,  and  did  appoint*  Eliza  Oause,  (then  Ettsit 
Hughes,}  executrix  of  her  will.  She  then  proceeds  to  de* 
dare  as  follows :  *'And  the  said  Elizabeth^  afterwardki 

to  wit,  on  the  ^  day  of  December,  in  the  year  of 

our  Lord,  one  thousand  eight  hundred  and  thirty-six,  tv 
iMt,  in  the  county  aforesaid,  died^  without  altering  or  re* 
voking  her  said  will  and  testament^  as  to  the  said  be- 
toest.    And  the  said  Eliza  Gause,  (then  Eliza  Hughes,) 
i^tterwards,  to  wit,  on  the  twenty-first  day  of  Decemberi 
A.  D.  eighteen  hundred  and  thirtysiz,  in  the  counter 
aforesaid,  took  upon  herself  the  burden  of  the  execatloii 
of  the  said  last  will  and  testament,  by  virtue  of  lettera 
testantentary,  granted  by  the  County  court  of  Montgo-* 
mery  county,  exercising  the  Jurisdiction  of  an  Orphan^ 
eourt     And  the  said  plaintiff^  avers^  that  divers  goods  and 
chattels,  of  the  said  Elizabeth  Hughes,  of  great  value^  to 
wit,  of  the  iralue  of  thirty  thousand  dollars,  to  wit,  6tt 
t^he  day  and  year  aforesaid,  in  the  county  aforesaid,  catna 
to  the  hands  and  possession  of  the  said  Eliza  OauaSf 
While  sole  and  unmarried,  and  into  the  hands  and  pos« 
session  of  the  said  defendants,  since  their  Intermarriagei 
to  be  administered ;  which  said  goods  and  chattels  Were 
more  than  sufficient  to  pay  the  Just  debts  and  legaeie% 
and  funeral  expenses,  of  the  said  Elizabeth  Hughes,  and 
the  charges  of  proving  the  said  last  will  and  testament^ 
to  wit,  in  the  county  aforesaid— of  all  which  said  pre- 
mises, the  said  defendants,  then  and  there,  had  notfce  i 
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by  reasoQ  of  which  said  several  premises^  the  said  Eliza 
Oatise)  executrix  as  aforesaid,  after  the  death  of  the  said 
Elizabeth  Hughes,  and  whilst  she  was  sole  aod  uomar- 
ried,  and  the  said  defendants,  since  their  intermarriagei 
then  and  there  became  liable  to  pay  to  the  said  plaintlffi 
the  said  sum  of  two  thousand  dollars,  so  bequeathed  as 
aforesaid,  by  the  said  Elizabeth  Hughes,  whenever  there- 
to afterwards  requested :  and  being  so  liable,  she,  ttie 
said  Eliza  Gause,  executrix  as  aforesaid,  whilst  sole  and 
unmarried,  and  the  said  defendants,  since  their  inter- 
marriage, undertook,  and  then  and  there  promised  the 
said  plaintiff)  to  pay  him  the  said  sum  of  two  thousand 
dollars,  whenever  thereunto  afterwards  requested ;  yet 
the  said  Eliza  Gause,  executrix  as  aforesaid,  after  the 
death  of  the  said  Elizabeth  Hughes,  whilst  she  was  tole 
and  unmarried,  and  the  said  defendants,  since  their  in* 
termarriage,  have  not,  nor  hath  either  of  them,  as  yet, 
paid  the  said  sum  of  two  thousand  dollars^  so  bequeathed 
as  aforesaid)  although  often  requested  so  to  do,  but  the 
same  to  pay,  or  any  part  thereof^  the  said  Eliza  Gause, 
whilst  she  was  sole  and  unmarried,  and  the  said  defend* 
ants,  since  their  intermarriage,  have  hitherto  wholly  ne» 
glected  and  refused,"  &c.  To  this  declaration,  there  was 
a  demurrer  and  Joinder;  which  being  overruled,  the  case 
was  submitted  to  a  Jury,  on  an  issue  of  fact,  who  return- 
ed a  verdict  in  favor  of  the  plaintiff  below,  for  the  amount 
of  his  legacy,  and  interest— and  Judgment  having  been 
rendered  accordingly,  a  writ  of  error  has  been  prosecu- 
ted to  this  court,  for  its  revision. 


Dargauy  for  plaintiffs  in  error 
J.  A.  CampbMy  contra. 
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COLLIER,  G.  J.— It  is  objected  to  the  proceeding  ill 
the  Circuit  court,  that  that  court  should  not  have  over^* 
ruled  the  demurrer  to  the  declaration.  This  objection 
maizes  it  necessary  to  consider,  to  some  extent,  the  Juris- 
diction of  eouru  of  law,  in  the  recovery  of  legacies. 

It  is  said,  that  originally,  the  Jurisdiction  over  personal 
legacies,  pertained  to  the  temporal  courts  of  the  common 
law,  or  that  it  was  a  Jurisdiction  mixiifori,  claimed  and 
exercised  in  the  County  court,  where  the  bishop  and  she- 
riff sat  together.  Afterwards,  the  ecclesiastical  courts 
acquired  exclusive  Jurisdiction  over  the  probate  of  wills 
of  personal  property ;  and,  as  an  incident  thereto,  they 
acquired  Jurisdiction  (though  not  exclusive)  over  legacies 
—{1  Story's  Eq.  553.) 

It  is  clear,  that  no  action  would  He  at  the  common  laiw^ 
to  recover  a  legacy  to  which  the  executor  had  never  bb- 
sented— (2  Williams'  Ex'rs,  844 ;  Deelss  vs.  Strutt,  5  T. 
R.  690 ;  Far  well  vs.  Jacobs,  adm'r,  4  Mass.  R.  634 ;  1  Sto- 
ry's Eq.  554 ;  Ward  on  Leg.  363.)  But  if  the  legacy  be 
specific;  the  assent  of  the  executor  vests  the  interest  in  the 
thing  in  the  legatee,  so  that  he  may  maintain  a  suit  at 
law,  for  the  recovery  of  the  interest  which  has  thus  vest* 
ed--(Doe  vs.  Guy,  3  East,  123 ;  Ward  on  Le^.  363 ; 
Toung  vs.  Holmes,  1  Str.  R.  70 ;  2  Williams  on  Ex'ors, 
1187,  1188.) 

In  regard  to  pecuniary  legacies,  such  Is  the  conflict  in 
Judicial  decision,  that  it  Is  difficult  to  say  whether,  or 
under  what  state  of  facts,  an  action  might  be  prosecuted 
at  common  law,  for  their  recovery.  The  ground  upon 
which  the  Jurisdiction  of  the  law  courts  has  been  doubt- 
ed or  denied,  is,  that  the  restricted  rules  of  procedure 
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which  guide  their  action,  necessarily  inhibit  them  from 
imposing  any  terms  upon  tlae  parties.  Thus,  if  a  lega- 
car  were  bequeathed  to  the  wife,  it  might  be  recovered 
liy  the  husband,  without  mailing  any  provision  for  her. 
Of  her  family ;  while  a  court  of  equity  would  require 
9Wh  a  provision  to  be  made.  So,  also,  a  recovery  might 
be  had  of  the  executor,  without  requiring  of  the  legatee  / 
a  bond  to  refund,  in  the  event  of  other  liabilities  than 
those  then  known,  being  discovered— requisitions  peoh 
Uarly  appropriate  in  chancery.  These  arguments  ar^ 
cODfessedly  cogent,  yet  they  have  not  always  been  rc^ 
giarded  as  sufficient  to  divest,  under  all  circumstances^  the 
jurisdiction  of  courts  of  law,  over  the  subject  of  legacies^ 
In  Atisins  and  wife  vs.  Hill,  (1  Cowp.  Rep.  284,)  the 
plaintiffs  declared  against  the  defendant  in  assumpsit^ 
stating  that  <<James  Clarliie,  &o,  by  his  last  will»  4*c.  di4 
give  and  bequeath  to  the  plaintiffis  wife,  tl^e  sum  of  six- 
ty pounds,  &^c.  and  of  his  last  will  and  testaoi^nt,  made 
Ifbe  said  Charles  Hill  sole  executor,  6cc.  and  the  said 
Qtiarles  Hill  took  upon  himself  the  burthen  and  executioa 
Qf  his  said  will.  And  the  said  plaintiffs  further  say,  that 
dtvers  goods  and  chattels^  4i,^,  after  war di^  <&c.  came  to  the 
l^aoids  of  the  said  Charles  Hill,  as  executor  of  the  said, 
JfiXMB  Clarke,  which  said  goods  and  chattels  weremorv 
than  sufficient  to  satisfy  and  pay  all  the  jt^t  debts  and  lis- 
gunnies  of  the  said  James  Clarke,  &c.  of  which  the  said 
Charles  Hill  then  and  there  had  notice:  by  reason  of  which, 
said  premises,  the  said  Charles  Hill  became  liable  to  pay 
tp  the  said  plaintiffs,  the  said  sum  of  sixty  pounds,  and  be- 
ing  so  liable,  be,  the  said  Charles  Hill,  in  consideraiim^ 
^,  after wardS)  4*c.  undertook,  and  faithfully  jE>rofi»if«< 
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U>  pay  them  tbe  said  sum  of  sixty  pounds,  wheuever,'' 
dDC.  To  this  declaration,  the  defendant  demurred  gene^ 
nlly.  On  argument,  it  was  objected,  that  an  aetim  on 
t/te  ccuie  would  not  lie  for  a  legacy  issuing  out  ofpersmiaUy 

-*tkMit  a  court  of  law  could  not  do  substantial  Justice  be- 
tween tbe  parties,  by  imposing  conditions  upon  ttie  le« 
gatee,  &c.  It  was  answered,  that  tbe  old  books  of  en- 
Irles^  as  well  as  some  of  the  older  reports,  furnished  cases 
where  actions  of  debt,  &c.  were  maintained  for  legacies 
— the  facts,  viz.,  that  the  defendant  was  executor,  and 
bad  MsetSf  ice.  are  a  sufficient  consideration  for  a  promisa 
—that  the  promise  was  express,  and  so  admitted  by  the 
demurxer.  Lord  Mansfield  delivered  the  opinion  of  the 
court  of  King's  Bench,  and  remarked,  that  the  argument 
kL  CaFor  of  the  exclusive  Jurisdiction  of  the  spiritual 
eourts,  would  go  to  prevent  the  intervention  of  chancery 
—that  if  debts  should  appear,  after  the  payment  of  a  le^ 
gacy,  the  legatee  would  be  bound  to  refund,  whether  he 
gave  security  or  not,  for,  in  such  case,  the  payment  would 
t)e  made  under  a  misapprehension  of  fact ;  and  tie  added^ 
^'  but  if  Justice  required  it,  this  court  would  make  the 
plaintiff 'a  giving  an  indemnity,  a  condition  of  his  reco- 
vering. There  are  many  cases  where  this  court  ba» 
made  parties  give  indemn^tty."  He  admitted,  that  the 
Utwr  in  regard  to  legacies  was  made  in  tbe  ecclesiastical 
Qoucty  and  would  be  applied  in  equity,  as  well  as  at  law,. 
in  cases  in  which  these  latter  courts  exercised  Jurisdio- 

tipn. 

The  Lord  Chief  Justice,  then>  addressing  himself  to  tbe 
^aaaestated  in  the  declaration,  observed,  that  the  defend- 
ant was  sought  to  be  charged,  not  upon  the  ground,  that 
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a  sufficiency  of  assets  iiad  come  to  his  bands,  to  enable 
him  to  pay  all  the  debts  and  legacies  of  the  estate ;  but, 
because  all  this  was  true,  and  in  consideration  thereof, 
he  undertook  and  promised  to  pay  the  legacy  in  questioa 
— the  consideration  was  adequate — the  payment  might 
have  been  coerced  in  equity,  and  it  is  well  settled,  that 
not  only  an  equitable  demand,  but  a  moral  duty,  will 
uphold  an  express  promise.  There  was  no  necessity  fbr 
going  into  equity— the  object  proposed  by  a  resort  to  that 
tribunal,  was  to  coerce  an  assent.  Here  was  not  a  mere 
assent,  but  the  demurrer  admitted  there  was  a  pnwiise, 
which  must  be  intended  to  be  true. 

In  the  next  case,  (Hawkes  and  wife  vs.  Saunders,  1 
Cowper's  Rep.  289,)  Lord  Mansfield  and  Mr.  Justice  Bai- 
ler, each  delivered  opinions,  In  which  they  re-affirm  every 
thiqg  that  was  said  by  the  former,  touching  the  declarer 
tion  In  Atkins  and  wife  vs.  Hill,  and-  perhaps  went  far- 
ther, even  intimating,  that  an  action  might  be  maintain- 
ed, where  there  was  no  express  promise,  and  that  it  was 
probable,  a  sufficiency  of  assets  to  pay  debts,  ^c.  would  war^ 
rant  its  implication. 

In  Decks  and  wife  vs.  Strutt,  (5  T.  R.  590,)  the  decla- 
ration was  similar  in  form  to  that  in  Atkins  and  wife 
vs.  Hill.  The  defendant  pleaded  the  general  issue.  There 
was  no  proof  of  an  express  promise  to  pay  the  legacy, 
but  it  was  shown  that  the  defendant  was  possessed  of  a 
aufficiency  of  assets,  and  the  question  was,  could  the  ac- 
tion be  maintained  ?  Lord  Kenyon  was  of  opinion,  that 
no  action,  till  lately,  (except  one  in  the  time  of  the  com- 
monwealth,) for  a  legacy,  had  been  supported  in  a  court 
of  law,  and  to  uphold  the  one  before  him,  would  be  at* 
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tended  with  the  most  perDicious  consequences.  He  re* 
pudlated  the  argument  in  favor  of  such  suits,  founded  in 
convenience  and  Justice,  and  argued  to  prove,  that  the 
Jarisdiction  exercised  by  courts  of  equity,  was  both  more 
convenient  and  Just— that  there,  settlements  could  be 
framed,  so  as  to  protect  the  interests  of  the  wife,  and  of 
families — but  a  court  of  law  possessed  not  the  power  to 
do  this,  though  ruin  were  to  result  from  its  omission. 

The  Lor(l  Chief  Justice  was  sustained  by  Mr.   Justice 

* 

Asbujrst,  and  Mr.  Justice  Grose  concurred  fully  in  the 
Judgment  of  the  court,  expressing,  as  the  ground  of  his 
opinion,  that  there  was  no  evidence  of  an  express  pro^ 
mise,  and  that  an  implied  promise,  would  not  sustain  the 
action. 

Though  in  the  case  of  Hawkes  vs.  launders,  an  ex- 
press promise  was  proved,  yet  Lord  Mansfield  went  so  far 
as  to  declare,  that  <^  where  a  man  is  under  a  legal  or 
equitable  obligation  to  pay,  the  law  implies  a  promisci 
though  none  was  ever  actually  made."  Again :  <<An  ex* 
ecutor,  who  has  received  assets,  is  under  every  ^kind  of 
obligation  to  pay  a  legacy.  He  receives  the  money  by 
virtue  of  an  office  which  he  swears  to  execute  duly.  He 
receives  the  money  as  a  trust  or  deposit,  to  the  use  of 
the  legatee.  He  bught  to  assent,  if  he  has  assets.  He 
has  no  discretion  or  election.  He  retains  what  belongs 
to  the  legatee,  and  therefore,  owes  him  to  the  amount" 
There  can  be  no  question,  that  it  was  the  Lord  Chief 
Justice's  opinion,  that  the  law  would  imply  a  promise 
to  pay  a  legacy,  upon  proof  of  a  sufficiency  of  assets, 
and  that  consequently,  an  action  of  assumpsit  would  lie 
for  its  recovery.    In  regard  to  his  decisions  in  general,  it 
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may  be  remarked,  that  they  are  distinguished  by  the 
most  enlarged  ptinciples  of  Justice— often  discarding  tbtt 
narrow  rules,  which  controlled  the  action  of  the  Imw  fih 
rumsj  und  as  if  be  disdained  the  trammels  which  inhttti-^ 
led  him  from  administering  the  law  in  its  purity,  he 
Would  overleap  the  barriers  of  equity  jurisdiction,  and 
thus  admeasure  xiotnplete  right  Lord  Kenydh,  in  this  re- 
spect, was  the  opposite  of  Lord  Mansfield.  It  was  bin 
great  desire  to  Iceep  up  the  ancient  distinctions  between 
fiquity  and  Law,  so  that  each  court  might  perfoim  its 
^Appropriate  ftinctions.  Hence  it  is,  that  in  Deeks  v§^ 
Strutl,  he  considers  that  the  maintenance  of  an  action  eft 
law  for  alegacy,  is  an  innovation  upon  the  common  law^ 
of  a  recent  date.  Lord  Kenyon,  too,  like  his  great  pre* 
decessor,  went  farther  than  the  decision  of  the  case  before 
the  court  required.  Not  contented,  merely  to  decide  that 
Msumpsit  would  not  lie  for  the  recovery  of  a  legacy,  up- 
on proof  that  the  assets  which  came  to  the  executort 
hands,  were  ample— he  strongly  intimates  that  the  ae* 
tion  could  not  be  maintained,  though  the  promise  were 
express :  and  to  this  intimation,  have  the  courts  at  Weal* 
minster  accorded  the  weight  of  authority— (See  7  B.  ^ 
CRep.  544,  by  Littledale,  X  in  Jones  vs.  Tanner  {  Jobnaoa 
vs.  Johnson,  3  Bos.  &  Pul.  Rep.  169. 

Thus  stands  the  question,  upon  authority,  in  fingland. 
Mir.  Justice  Story,  after  noticing  the  cases  cited  froa 
CfOwper,  observes:  <<but  these  cases  have  not  been  deci- 
ded upon  satisfactory  principles ;  and  though  ttiey  haM 
not  been  directly  overturned  in  England,  they  have  beek 
doubted  and  disapproved  by  elementary  writera  aod 
judges"— <l  Story's  Eq.  554 ;  see  further,  The  M^yer  eit 
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Southampton  vs.  Graves,  8  T.  R.  593 ;  Dyer's  R.  264,  pL 
41;  Moore's  R.  917;  Hob.  R.  265 ;  T.  Raym.  R;  28.) 

It  is  worthy  of  remark,  that  ia  none  of  the  old  cases 
cited  from  the  English  books,  was  the  action  founded 
upon  an  express  promise;  so  that  not  only  these,  but  the 
later  case  of  Deeks  vs.  Strutt,  may  be  reconciled  with  the 
cases  in  Cowper,  as  to  the  points  adjudged^  and  differ 
only  as  to  the  general  reasoning  employed. 

In  several  of  the  States  of  the  Union,  it  has  been  held 
that  an  action  will  lie  for  the  recovering  of  a  legacy^ 
founded  on  an  express  promise,  independent  of  a  statute 
— (Beecker  vs.  Beecker,  7  Johns.  R.  99 ;  Clark,  adm'r,&& 
vs.  Herring,  5  Binney's  Rep.  33 ;  McNeil  vs.  Quince,  2 
Hay  w.  R.  153.)  In  New  York,  even  previous  to  the  de- 
cision in  Beecker  vs^  Beecker,  a  statute  was  enacted, 
vesting  the  courts  of  law  with  Jurisdiction  over  t^e  sub^ 
Ject  of  legacies,  to  some  extent ;  yet^  in  that  case,  Mr.> 
Chief  Justice  Kent,  who  delivered  the  opinion  of  the  court, 
took  no  notice  of  the  act,  but  reasons  to  prove  that  the 
action  was  maintainable  at  common  law.  He  defends 
the  cases  of  Atkins  vs.  Hill,  and  of  Hawkes  vs.  Saunders^ 
and  contends  that  the  great  argument  of  Lord  Kenyon, 
in  Deeks  vs.  Strutt,  if  carried  out,  would  go  to  inhibit  ttie 
voluntary  payment  of  a  legacy  by  an  executor. 

In  Par  well  vs.  Jacobs,  admr,  (4  Mass.  R.  634,)  it  was 
said,  that  "  at  common  law,  no  action  lies  to  recover  a 
legacy,  or  damage  for  non-payment  of  it."  Yet,  in  that 
case,  the  action  was  sustained  under  the  influence  of  a 
statute  of  Massachusetts,  which  enacts,  in  general  terms, 
that  any  person  having  a  legacy  given  him,  may  sue  for 
and  recover  the  same  at  common  law.  The  court  re- 
9P  71 
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marked :  "  In  consequence  of  these  statute  provision^, 
legacies  have  always  been  recovered  by  actions  at  law, 
in  which  the  legatee  shows  the  bequest,  the  probate  of 
the  will,  the  official  capacity  of  the  defendant,  and  his 
reception  of  assets,  making  him  liable  to  pay,  of  whicb 
the  probate  records  are  evidence ;  whence  an  action  hai 
accrued  by  law  to  the  legatee,  to  demand  and  have  the 
legacy  of  the  defendant,  and  that  he,  after  notice  and  de^ 
mand,  has  refused  to  pay,"  &c.  But  the  same  court,  In 
a  late  decision,  say  *<  at  the  common  law,  an  action  lieA 
for  a  legacy,  on  a  promise  to  pay,  there  being  a  sufficien- 
cy of  assets."  And  further :  "  an  assent  will  be  presump- 
tive evidence  of  assets.  By.  our  statute,  an  action  at  law 
is  given  for  a  legacy.  But  this  action  will  not  lie,  im- 
mediately on  the  death  of  the  testator,  because,  it  may 
not  be  known,  whether  there  are  assets  suQlcient  for  the 
debts,  unless  there  is  an  assent"— (6  Pick.  Rep.  129,  Aft- 
drews,  ex'r  vs.  Hunneman  et  al.) 

Thus  far  have  we  examined  the  question  before  Utf, 
with  reference  to  the  decisions  made  in  the  courts  of 
England,  or  of  our  sister  States.  We  will  consider  It 
now,  in  reference  to  our  own  statute.  By  the  42d  see- 
tion  of  the  act  of  the  10th  February,  1806,  entitled  "  an  a6t 
concerning  wills  and  testaments;  the  settlement  of  intestate 
estates;  and  the  duty  of  executors,  administrators  andguar- 
diansj^— it  is  enacted,  that  "  any  person  having  a  legacy 
bequeathed  in  any  last  will  and  testament,  may  sue  for 
and  recover  the  same,  at  common  law"— (Aik.  Dig.  183^ 
a  29.)  No  case  has  arisen,  to  render  it  necessary  to 
decide  how  far  we  would  go  under  this  statute,  to  sus- 
tain suits  at  law  for  legacies;    and  as  the  present 
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case  does  not  require,  that  ia  order  to  sustaia  the  Judg- 
meat  of  the  Circuit  court,  we  should  consider  that  ques- 
Uon, — we  will  content  ourselves  with  the  remark,  that  If 
it  be  doubtful,  whether  at  common  law,  an  action  lay 
upon  an  express  promise,  the  statute  cited  places  the 
right  to  maintain  it  beyond  all  doubt. 

In  Pettlgrew  vs.  Pettrigrew,  (1  Stew.  Rep.  580,)  this 
court,  under  its  first  organization,  determined,  that  how- 
ever questionable  it  might  be,  whether,  according  to  the 
English  common  law,  an  action  at  law  lay  for  the  reco- 
very of  a  legacy,  our  statute  had  put  that  question  at 
rest  here.  In  that  case,  it  was  held,  that  a  count  in  debt 
in  the  usual  form, /or  money  had  and  received,  Was  good 
da  demurrer. 

To  reciprocate,  we  incline  to  the  opinion,  that  even  at 
eommoD  law,  debt  or  assumpsit  could  be  maintained  upon 
an  express  prmnise,  made  in  consideration  of  assets,  for- 
bearance, or  other  cAuse,  recognised  as  sufficient  in  law 
to  9ustain  it.  But  be.this  as  it  may,  the  action  is  clearly 
(iy^n  by  the  act  of  our  legislature. 

It  was  objected  to  the  declaration,  that  even  conceding 
the  remedy  at  law  to  be  perfect,  yet  it  did  not  sufficiently 
cbarge  a  liability  upon  the  plaintiffs  in  error.  The 
declaration  is  so  framed,  as  not  only  to  conform  to  that 
furnished  in  the  report  of  Atkins  vs.  Hill,  but  it  goes  fur- 
ther, and  is  free  from  the  objection  made  on  demurrer,  ia 
that  case.  There,  Lord  Mansfield  decided,  that  the  de- 
claration stated  an  express  promise,  which  was  we}l  mfh 
tained  by  the  allegation,  that  a  sufficiency  of  assets  ha4 
come  to  the  executor's  hands  to  pay  the  debts  and  lega- 
IDie^— (het  this  being  true,  he  was  under  a  moral  and 
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equitable  obligation  to  pay  tbem,  and  his  promise  vested 
a  legal  right.  This  view  is  fully  sustained  by  Clark, 
adm'r,  vs.  Herring,  and  Beecker  vs.  Beecker,  cited  above ; 
flee  also,  Mr.  Justice  Buller's  opinion,  in  Hawkesv8.SaaD- 
ders. 

If  an  express  promise,  on  a  sufficient  consideratioDi 
was  made,  (and  this  is  admitted  by  the  demurrer,)  it  was 
not  necessary  to  give  a  right  of  action,  that  a  demand 
should  have  been  subsequently  made  for  payment.  Like 
all  other  promises,  which  are  valid  in  law,  it  imposed  a 
legal  liability,  and  must  have  been  performed,  at  the  pe- 
ril of  the  party  making  it.  In  none  of  the  cases  noticed 
by  us,  is  the  declaration  objected  to,  for  the  want  of  a 
special  request,  (they  only  contain  the  licet  se^pius  requisir 
tus,)  and  the  absence  of  objection  is  strong  persuasive 
proof,  that  cases  like  the  present,  do  not  constitute  an 
exception  to  the  general  analogies  of  the  law  of  contracts 
and  pleading. 

It  is  further  objected  by  the  plaintiffs  in  error,  that 
though  an  express  promise  is  stated,  yet  it  could  not  bind 
them,  because  there  was  no  one  competent,  in  law,  to 
olaim  the  benefit  of  i,t,  or  if  the  promise  was  valid,  It 
inured  to  the  ward,  to  whom  the  plaintiffs  could  not, 
with  safety,  pay  the  legacy ;  and  the  guardian,  before 
he  could  sue,  should  show  that  he  was  authorised  to  re- 
ceive the  legacy,  when  the  promise  was  made,  or  that 
after  he  acquired  his  authority,  he  demanded  it  of  the 
plaintiffs. 

The  declaration  commences  as  follows :  "Alfred  J. 
Hughes,  by  John  R.  Fleming,  his  guardian,  who  is  ad- 
mUted  by  the  court  here  to  prosecute  for  the  said  Alfred 
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J.  Hughes,  (who  is  an  infant,  within  the  age  of  twenty- 
one  years,)  by  attorney  complains/'  &c.  The  most  na- 
tural intendment,  from  the  terms  in  which  the  plaintiff 
below,  and  his  guardian,  are  described,  is,  that  Fleming 
is  the  general  legal  guardian  of  the  ward — if  he  was  not, 
the  usual  description  is,  either  that  he  was  nest/riendy  or 
guardian  ad  litem.  The  demurrer  being  an  admissioa 
of  the  truth  of  the  facts  well  pleaded,  we  are  authorised 
to  suppose,  1.  That  Fleming  was  the  general  guardian 
of  Alfred  J.  Hughes ;  and  2.  That  the  promise  made  by 
the  plaintiffs  in.  error,  to  pay  his  legacy,  was  effectual  In 
larWy  so  far  as  it  depends  upon  time  and  circumstance. 
This  inference  being  made,  we  have  already  said,  that 
the  promise  imposes  a  liability,  unassisted  by  a  subse- 
quent demand.  Our  answer  to  this  objection,  is  very 
fiiUy  sustained  by  the  case  of  Miles  vs.  Boyden,  (3  Pick. 
Rep.  213.) 

Our  conclusion,  from  a  view  of  the  case,  as  presented 
to  us,  is,  that  the  judgment  rendered  by  the  Circuit  court 
on  the  demurrer,  was  correct,— and  the  Judgment  of  that 
court  is  therefore  affirmed. 
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1.  Where  it  is  alleged  that  a  fraiiduleut  intent  is  apparent  on  the 
face  of  a  deed  of  assignment — the  question  of  fraud,  is  a  pure 
question  of  law. 

2.  A  deed  of  assignment,  purporting  to  be  a  conveyance  of  all 
the  estate  of  the  debtor,  both  real  and  personal,  in  trust,  to  pay 
creditors,  which  contains  the  following  provisions,  does  not, 
on  its  face,  shew  an  intent  to  delay,  hinder  or  defraud  credi- 
tors :  1st.  In  the  first  place,  to  pay  certain  creditors  described 
in  a  schedule  marked  A ; — 2d.  To  pay f  pari  passu^  such  <are- 
ditors  described  in  schedule  B,  as  shall,  within  a  hundred  and 
fifty  days  from  Ihe  date  of  the  deed,  execute  the  same,  and  re- 
lease and  discharge  the  debtors  from  future  liability; — 3d.  To 
pay  all  debts  not  previously  provided  for,  but  that  no  debt 
shall  be  paid,  unless  the  person  entitled  thereto,  his  agent,  or 
some  credible  person,  certify  on  oath,  that  the  same  is  due,  and 
founded  on  a  lawful  consideration  ; — 4th.  That  the  trustee 
shall  not  be  responsible  for  the  acts  of  his  agents,  nor  be 
chargable  for  any  moneys,  except  such  as  shall  b^  actually 
received  by  him; — 5.  That  the  trustee  shall  sell  the  trust  pro- 
perty, at  such  prices,  and  on  such  terms,  as  he  may  deem  ex- 
pedient. 

3.  A  provision  in  the  deed  of  assignment,  that  the  trustee  shall 
be  responsible  only  for  his  own  defaults,  must,  on  its  face,  be 
imderstood  to  import,  that  he  shall  not  be  liable  for  the  acts  of 
such  agents,  as  are  necessary  to  enable  him  to  execute  the 
trust,  selected  in  good  faith,  with  a  due  regard  to  their  fitness, 
ftud  with  a  proper  supervision  exercised  over  them. 

4.  The  time  limited  by  the  deed,  within  which  the  creditors  may 
come  in  and  assent  to  it,  must  neither  be  too  long,  and  thereby 
improperly  delay  the  creditors  in  the  collection  of  their  d^bts, 
— ^nor  so  short,  as  not  to  afford  time  for  examination,  and  there- 
fore, be  merely  illusory.  The  period  allowed  for  assenting  to 
the  de«i,  must  be  stipulated  in  good  faith,  and  regulatea  by 
the  situation  of  the  creditors — and,  in  this  case,  held,  that  as 
the  creditors  were  dispersed  over  a  large  space,  one  hundred 
ffioA  fifty  days  was  a  reasonable  time,  after  notice  of  the  deed. 
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Error  to  the  Circuit  court  of  Tuskaloosa. 

Trespass,  to  try  title— tried  before  Chapman^  J. 

The  questions  in  this  case,  arose  upon  a  deed  of  as- 
Blgntnent.  On  the  trial  below,  the  plaintiffs,  to  shew  ti- 
tle to  the  lots  sued  for,  produced  and  read  to  the  jury,  two 
judgments  obtained  in  their  favor,  at  the  Spring  term  of 
said  court,  in  eighteen  hundred  and  thirty-two,  against 
J.  H.  &  A.  H.  Summerville.  They  also  read  a  deed  from 
the  sheriff  of  Tuskaloosa  county,  to  said  plaintiffs,  for 
the  lots  sued  for,  which  deed  bore  date  on  the  second  Ju- 
lyi  eighteen  hundred  and  thirty-two,  and  shewed  a  sale 
by  the  sheriff  to  the  plaintiffs,  on  the  first  Monday  in  Ju- 
ly, eighteen  hundred  and  thirty-two,  under  executions 
iSBued  upon  said  judgments;  which  executions  were  alsa 
produced  and  read  to  the  jury. 

Plaintiffs  further  shewed,  that  defendant,  some  time 
in  the  spring  of  eighteen  hundred  and  thirty-two,  par- 
Chased  said  lots  at  a  public  sale^  made  by  one  George  N. 
Stewart,  acting  as  trustee,  under  a  deed  of  trust  made 
by  said  Summervilles,  and  that  under  the  sale,  he  went 
into  possession,  and  was  so,  at  the  time  suit  was  brought. 
Plaintiffs  also  shewed,  that  at  the  sale  made  by  the  trus^ 
tee,  public  notice  was  given  to  all  persons  attending  the 
sale  by  the  plaintiffs'  agent,  that  they  would  insist  said 
lots  were  subject  to  satisfy  their  demand.  Plaintiffs  a]AD> 
shewed,  that  defendant  went  into  possession,  and  held 
under  the  trust  sale  made  as  aforesaid,  and  proved  the 
value  of  the  rent  of  the  premises. 

Defendant,  claiming  under  the  sale  of  the  trustee,  Stew^ 
art|  as  above  stated,  offered  in  evidence  the  trust  deed,  as 
conducing  to  shew  authority  in  the  trustee  to  sell.    The 
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deed  was  executed,  September  ninth,  eighteen  hundred 
and  thirty -one,  and  purported  to  be  a  conveyance  of  all 
the  ^tate  of  the  debtors,  both  real  and  personal,  in  trasti 
to  pay  creditors,  and  contained  the  following  provisiODS^ 
which  only  are  deemed  essential  hero  to  state : 

1.  In  the  first  place,  certain  creditors  named  in  a  sche- 
dule marked  A,  were  to  be  paid  ; 

2.  Such  creditors  as  were  mentioned  in  schedule  B,  as 
should,  within  one  hundred  and  fifty  days  from  the  date 
of  the  deed,  execute  the  same,  and  release  and  discharge 
the  debtors  from  all  future  liability,  were  to  be  paid  pari 
fnssu; 

3.  All  debts  not  previously  provided  for,  were  then  to 
be  paid,  but  no  debt  was  to  be  paid,  unless  the  person 
entitled  thereto,  his  agent,  or  some  credible  person,  should 
certify,  on  oath,  that  the  same  was  due,  and  was  founded 
on  a  lawful  consideration ; 

4.  The  trustee  was  not  to  be  responsible  for  any  mo- 
iieys^  except  what  really  came  to  his  hands; 

5i  The  trustee  was  to  sell  the  property  at  such  prices, 
and  on  such  terms,  as  he  thought  expedient. 

Plaintiffs  moved  the  court  to  reject  the  deed,  and  ex- 
clude it  from  the  Jury,  because  said  deed,  upon  its  face, 
was  fraudulent  and  void,  as  to  creditors.  The  motion 
was  overruled,  and  the  deed  read  to  the  Jury  as  evidence 
in  the  cause— to  which  plaintiffs  excepted.  Verdict  and 
Judgment  for  defendant. 

Plaintiffs  now  assigned  for  error,  that  the  court  below 
overruled  their  motion  to  exclude  the  deed. 

Peckj  for  plaintiff  in  error* 
Stewart,  contra. 
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ORMOND,  J.— In  the  argument  of  this  case,  the  follow-* 
Ing  paints' are  made  by  the  learned  counsel  for  the  plaia^ 
tiffs: 

1.  The  assignmient  was  fraudulent,  and  void,  as  to  the 
plaintiffs,  because  the  legal  effect  of  the  assignment  was 
to  delay,  hinder  and  defraud  creditors,  of  their  just  and 
lawful  actions,-  suits,  debts,  &c. 

2.  Because  it  makes  the  preference  given  to  the  credi-* 
tors  designated  in  schedule  B,  to  depend  upon  the  condi^ 
Uon,  that  they  shall,  within  one  hundred  and  fifty  days 
f^om  the  date  of  the  assignment,  execute  the  same,  and 
wholly  release  and  discharge  the  assignor. 

3.  In  providing  that  no  dividend  shall  be  made  to  any 
one  under  said  assignment,  unless  affidavit  be  m'ade  by 
the  person  entitled  thereto,  that  the  debt  wa&  really  due^ 
and  founded  on  lawful  consideration. 

4.  In  providing  that  the  trustee  siiall  not  be  responsl^ 
ble  for  the  acts  of  his  own  agents,  nor  be  charged  for  any 
moneys,  except  such  as  should  be  actually  received  by 
him. 

5.  In  authorising  the  trustee  to  sell  the  trust  property 
at  such  prices,  and  on  such  terms,  as  he  might  deem  ex- 
pedient; and 

That  the  assignment,  if  void  in  part,  is  entirely  votd. 

Taking  into  consideration  the  present  state  of  the 
country,  produced  by  the  recent  convulsion  in  the  com- 
mercial world,  this  is  truly  an  important  question.  The 
qnestion  of  fraud,  by  which  it  must  stand  or  fall,  is  made 
on  the  deed  itself,  without  reference  to  extrinsic  proof,  to 
show  the  intent  of  the  parties. 

Although  fraud  must  consist  in  intention,  yet  it  iscer^ 
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tain,  that  it  may,  ia  p^ticular  cases,  from  the  maaaer 
in  which  it  is  presented,  be  a  pure  question  of  law,  for 
the  decision  of  the  court.  A  deed,  unexceptionable  on 
its  fttce,  may  be  made  with  intent  to  delay  and  hinder 
creditors  of  their  rights .'  such  a  deed  would  be  void,  but 
the  intention  would  have  to  be  proved,  and  being  found 
by  a  Jury,  the  law  would  pronounce  the  deed  fraudoleat 
and  void.  But  if  the  fraudulent  intent  were  apparent 
on  the  deed  itself,  the  fact  being  thus  admitted,  the  ques* 
tion  would  be  one  of  pure  law. 

This  is  supposed  by  the  counsel  for  the  plaintiff  in  er- 
ror, to  be  the  predicament  of  this  case,  and  he  has  there- 
fore  assumed  the  burden  of  shewing,  that  by  the  admis- 
sions of  the  makers  of  the  deed,  they  contemplated  a 
fraud  on  their  creditors. 

It  will  be  proper,  in  the  first  place,  to  consider  the  le- 
gal effect  of  the  deed  of  assignment.  It  purports  to  be  a 
conveyance  of  all  the  estate  of  the  debtors,  real  and  per* 
sonal,  except  their  wearing  apparel,  in  trust,  to  pay, 
first,  certain  creditors,  who  are  described  in  a  schedule 
marked  A  ;  secondly,  to  pay,  pari  paasv^  such  creditors 
described  in  schedule  B,  as  shall,  within  one  hundred 
and  fifty  days  from  the  date  of  the  deed,  execute  the 
same,  and  release  and  discharge  the  debtors  from  ftiture 
liability,  and  thereby  to  pay  all  other  debts  not  previous- 
ly provided  for. 

It  was  insisted  by  the  counsel  for  the  plaintlffis,  tbaA 
the  creditors  named  in  schedule  B,  who  did  not  acc^ 
the  terms  offered  in  the  deed,  were  excluded  from  aojr 
participation  in  its  benefit.  But  we  think  the  true  eoH" 
struction  of  the  deed  is,  that  by  refusing  to  execute  the 
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release,  exacted  as  the  price  of  being  put  in  ttie  second 
dass,  they  were  merely  postponed  to  the  third  class, 
among  whom  the  residue,  if  any,  was  to  be  distributed. 
The  great  bulk  of  the^'fiPedltors  are  placed  in  the  second 
dass,  and  it  was  doubtless  supposed,  that  the  fear  that 
the  second  class  would  consume  all  the  effects,  would 
operate  as  a  strong  inducement  td  execute  the  release. 
But  this  is  entirely  consistent  with  a  willingness  on  the 
part  of  the  debtors,  to  divide  among  their  creditors,  what 
they  actually  possessed.  It  is  not,  we  think,  a  fair  pre- 
ftimption,  that  it  was  intended,  in  the  possible  event 
that  so  many  of  the  creditors  of  the  second  class  should 
refuse  to  execute  the  deed,  and  comply  with  the  terms 
6flfered,  as  to  leave  a  residue,  that  it  should  revert,  as  a 
resulting  trust,  to  the  debtors. 

A  similar  exposition  was  mude  of  a  deed  like  the  pre- 
sent, by  the  Supreme  court  of  New  York,  in  the  case  of 
€hreen  and  others  vs.  Wakemftn,  (11  Wendell's  Rep.  187.) 

It  is  settled,  beyond  controversy,  that  a  debtor,  in  fail- 
ing circumstances,  may  convey  all  his  property,  in  trust, 
to  be  equally  divided  among  his  creditors,  if  the  property 
toe*  fairly  and  honestly  devoted  to  this  purpose,  untram- 
meled  by  onerous  conditions  on  the  creditor,  and  with- 
out srtpulating  for  any  pecuniary  benefit  to  himself,  as 
the  consideration  on  which  the  creditor  shall  be  allowed 
to  participate  in  the  assignment. 

It  would  seem  that  even  this  would  be  an  invasion  of 
the  statute  of  frauds;  as,  to  some  extent,  all  assignments 
of  this  character  must  delay  and  hinder  creditors  of  their 
Just  actions,  by  preventing  a  resort  to  the  ordinary  tribu- 
nals of  the  country.     It  was  originally  sustained  on  the 
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principle,  that  equality  is  equity,  and  that  the  creditors 
could  not,  in  a  Just  sense,  be  delayed  or  hindered^  wbea 
all  the  debtor's  effects  were  given  up,  to  be  divided  among 
tbeiDf  in  the  n^ode  best  calculated  to  yield  the  largest 
0un^  by  preventing  a  scramble  among  them. 

It  is  as  well  settled,  that  the  debtor  may  give  a  prefer- 
ence  to  particular  creditors,  and  declare  that  such  shall 
be  paid  their  entire  demand — but  it  is  not  so  easy  to  de* 
termine,  on  what  principle  of  equity,  or  fair  dealing,  the 
right  can  be  sustained.  Cases  may  be  supposed,  in 
which  the  debtor  might  be  justified  in  making  such  a 
distinction,  but  it  too  often  happens,  that  the  preference 
Is  given  capriciously  \  in  most  cases,  to  those  confidential 
creditors,  so  called,  who  have  furnished  the  Insolvent 
with,  the  means  of  obtaining  a  delusive  credit,  to  the  In- 
Jury  of  the  fair  trader ;  add  if  the  question  could  be  con- 
sidered open,  it  might  well  be  doubted,  whether  the 
principles  of  morality  and  fair-dealing,  and  the  interest 
of  commerce,  would  not  demand  a  different  decision. 

It  may,  then,  be  considered  as  settled  law,  that  9  debt- 
or may  convey  his  property,  in  trust,  to  pay  one  or  more 
creditors  their  debts  ic  full,  or  to  pay  his  creditors  in  un- 
equal portions,  provided  he  relinquish  all  control  over  it, 
and  stipulates  for  no  pecuniary  benefit  to  himself,  but 
fairly  and  btma  fide  appropriates  it  to  the  payment  of  his 
debts.  Can  he  proceed  one  step  further,  and  require 
from  his  creditors,  as  the  condition  on  which  they  may 
receive  a  benefit  from  the  deed,  that  they  shall  release 
all  claims  on  his  future  acquisitions? 

If  this  question  could  be  considered  open  in  this  State, 
ve  should  not  hesitate  to  decide,  on  principle,  that  such  a 
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8tipuiatiOQ  in  a  deed  of  assignment,  would  be  a  mani- 
fest violation  of  the  statute  of  frauds ;  and  such,  too,  we 
consider  at  the  present  day,  to  be  ttie  weiglit  of  authori- 
ty, on  an  examination  of  the  adjudged  cases.  But  we 
think  the  question  foreclosed  in  this  State,  by  the  deci- 
sion of  this  court,  in  the  case  of  Robinson  vs.  Rapalye  and 
Smith,  (2  Stewart's  Rep.  86.)  In  that  case,  this  point 
aroie  di)rectly  in  judgment,  and  after  full  argument,  such 
a  stipulation  was  declared  valid.  That  decision  was 
made  in  eighteen  hundred  and  twenty-nine,  and  has  not 
since  been  called  in  question  in  this  court,  until  the  pre-> 
sent  case.  After  so  long  an  acquiescence,  in  which  the 
principle  then  settle^  has  become  a  rule  of  propriety,  and, 
in  all  probability,  a  vast  number  of  assignments  been 
made  on  the  faith  of  it,  it  would,  in  our  opinion,  do  more 
harm  to  reverse,  than  to  adhere  to  it.  We  are  neverthe- 
less satisfied,  that  the  great  objects  of  enforcing  the  pub^ 
lie  morals,  and  sustaining  the  interests  of  commerce,  de« 
mand  that  the  law  should  be  settled  differently. 

In  Justice  to  our  predecessors,  whose^  decision  we  are 
here  calling  in  question,  it  is  proper  we  should  say,  that 
the  decision  was  made  upon  what  then  appeared  to 
them,  to  be  the  weight  of  authority.  Sinoe  then,  the 
alarming  increase  of  conveyances  of  this  character,  and 
their  effects  on  the  community,  has  directed  attentioa 
more  particularly  to  them,  and  finally,  in  the  great  case 
already  referred  to,  of  Green  vs.  Wakeman,  (H  Wendell, 
187,)  in  which  all  the  decisions,  bbth  in  England  and 
the  United  States,  are  examined  and  reviewed, — such  a 
stipulation  was  declared  Invalid.  But,  although  for  the 
reasons  given,  we  feel  constrained  to  adhere  to  the  de- 
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cisiOQ  already  made,  we  caanot  extend  the  principle,  nor 
go  beyond  the  letter  of  that  case. 

There  are  other  objections  raised  tq  the  deed  in  this 
CBMe^  which  we  will  now  examine. 

It  Is  insisted,  that  the  time  within  which  the  creditors 
were  to  come  in  and  assent  to  the  deed,  (one  hundred 
Und  fifty  days,)  was  too  short.  It  is  true,  that  the  inser^ 
(ion  In  the  deed,  of  too  long  or  too  short  a  period,  for  the 
eoqcqrrance  of  the  creditors,  after  notice  of  the  deed, 
would  be  evidence  of  fraud,  as  the  utmost  good  faith 
should  be  observed;  and  the  time  might  be  so  short,  as 
not  to  afford  opportunity  for  enquiry,  and  therefore,  b© 
merely  illusory— or  so  long,  as  to  Iceep  the  creditors  from 
eoUecting  their  debts,  an  unreasonable  length  of  time« 
The  sufficiency  of  the  time  allowed,  must,  in  all  cases,  be 
a  fact  depending  on  the  situation  and  number  of  the  cre- 
ditors. What  would  be  sufflcient,  where  the  creditors 
all  resided  in  the  neighborhood,  would  be  manifestly  io- 
sufflcient,  where  they  were  dispersed  over  a  large  space. 
The  deed,  in  this  case,  does  not  show  where  the  credi- 
tors resided,  nor  does  the  deed  require  notice  to  be  given ; 
but  U  is  clear,  that  the  time  could  not  run  against  the 
creditor,  until  notice  was  given  of  the  deed.  How  that 
ftict  is,  does  not  appear  in  the  case.  Supposing  notice  to 
Have  been  given,  the  time  appears  to  have  been  reasona- 
ble— (See  4  Mason's  Rep.  Halsey  vs.  Whiting,  208,  and 
Pox  vs.  Adams,  5  Greenleaf.) 

It  was  also  objected,  that  the  conditions  annexed  to 
the  deed,  rendered  it  void.  The  first  is,  that  no  dividend 
or  debt  should  be  paid  by  the  trustee,  unless  the  person 
eatitled  tliereto,  his  agent,  or  some  credible  person,  certi- 
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ty  00  oath,  that  the  same  is  really  due,  and  founded  on 
lawful  consideratioQ. 

We  can  see  no  objection  to  this  provision.  It  was  pro- 
bably inserted  for  the  security  of  the  trustee,  and  to  pre- 
vent suits  on  unliquidated  claims.  It  could  not  operate 
IMreJudiciously  on  the  bona  fide  creditor,  and  others  have 
no  right  to  eomplain. 

The  provision,  that  the  trustee  shall  be  responsible  for 
bis  own  acts  and  defaults  only,  and  shall  not  be  charged 
with,  or  for  any  sum  or  sums  of  money,  other  than  what 
aball  actually  come  to  his  hands,  or  with  any  thing  that 
aball  happen,  vnthout  his  wilful  default^  deserves  a  more 
serious  consideration. 

It  has  been  argued  by  the  plaintiffs'  counsel,  that  thto 
provi&ion  is  a  full  immunity  to  the  trustee,  and  that  be 
to  responsible  in  no  case,  but  where  the  money  comes  t9 
bis  hands.  It  could  not  be  tolerated,  that  a  trustee  should^ 
by  virtue  of  this  provision,  shelter  himself,  in  a  ease 
where  the  property  entrusted  to  his  charge  was  wasted 
by  his  agents,  if  bjr  a  proper  supervision  and  control  Over 
them,  such  a  result  could  have  been  prevented,  or  if  tbey 
were  improperly  selected— such  cpnduct  would  be  a  lot^ 
ful  default  in  the  trustee.  By  voluntarily  becoming  a 
trustee,  he  subjACts  himself  to  the  responstbility  whicb 
that  office  imports— as  such,  if  agents  are  necessary  to^ 
the  transaction  of  the  matters  confided  to  him,  or  to  aid 
him  in  the  execution  of  the  trust,  and  they  are  selected 
in  good  faith,  with  a  due  regard  to  their  fitness,  and  a 
proper  supervision  over  them  be  exercised,  he  would  not 
be  responsible  for  their  malversations. 

The  selection  of  the  debtor  as  the  agent,  in  connection 
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With  the  irreipotsibillty  of  the  trustee,  for  his  acta, 
would,  so  far  as  the  debtor  is  concerned,  deprive  an  as- 
fltgnment  of  all  its  terrors,  and  virtually  give  him  the 
oontrol  of  his  property,  in  defiance  of  his  creditors. 

The  provi^on  must,  then,  on  its  face,  be  understood 
lo  import,  that  the  trustee  shall  not  be  liable  for  the  actB 
of  his  agents— such  agents  being  necessary  to  enable  him 
to  execute  the  trust — selected  in  good  faith,  with  a  due 
regard  to  their  fitness,  and  a  proper  supervision  exercised 
ever  tbemv 

That  the  trustee  should  be  invested  with  a  discretion- 
•ry  power  in  the  sale  of  the  property,  is  necessary  to  ena- 
ble him  to  execute  the  trust.  This  power,  however,  like 
all  others  with  which  he  is  invested,  must  be  exercised 
in  reference  to  the  objects  of  the  trust,  and  the  interest  of 
the  creditors,  in  good  faith.-  The  question  here,  is  not 
as  to  the  abuse  of  the  power,  which  cannot  be  presumed, 
and  is  not  insisted  on. 

From  this  examination,  it  does  not  appear  that  there 
is  any  thing  on  the  face  of  tlie  deed,  showing  an  inten- 
tion to  delay,  hinder  or  defraud  creditors — and  the  court 
below,  therefore,  did  not  err  in  refusing  to  permit  it  to 
be  read  to  the  jury  ;—ttit  judgment  of  the  court  bplow 
Is  therefore  affirmed. 
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THE  MAYOR  A  ALDERMEN  OF  tHE  CITY  OF  MOBXLS  V^.JSSLAVAa    128   dHO 

1.  Where  land  lying  upon  navigable  water,has  other  fixed  metesi 
and  bounds  than  the  shore,  the  owner  of  such  land  is  not 
entitled  to  reclamations  by  alluvian,  as  a  riparian  proprietor. 

2.  According  to  the  common  law,  it  was  competent  for  the  sove^ 
reign  to  grant  the  shore,  where  the  jiis  publicum  was  hot  td 
be  di  tiifbed.  Such  a  grant  conferred  upon  its  grantee,  thcf 
right  (if  no  other)  of  appropriating  the  shore,  after  it  had  be^ 
come  derelict. 

3.  The  King  of  Spain,  in  virtue  of  the  bulls  of  Pope  Alexander 
F/,  became  (he  proprietor  of  the  Spanish  possessions  in  Ame^ 
rica,  and  could  sjrant  tho.  shore  of  the  navigable  waters  in  his 
American  colonies.  And  the  power  possessed  by  the  Kiog^  ill 
this  particular,  might  be  exercised  by  his  Viceroys,  and  othei^ 
suboidinates,  witiun  their  respective  jurisdictions, 

4.  Where  a  grant  is  mad?*  by  a  public  and  responsible  (Mfkstj 
claiming  and  exercising  the  right  of  disposing  of  the  piibliCS 
domain,  it  will  be  presumed  that  he  did  it  by  the  order  and 
consent  of  the  government  he  professes  to  represent^  or  in 

-  whose  name  he  acts :  a  id,  in  the  absence  of  proof  to  thecon-* 
trary,  it  will  be  intended,  that  he  disposed  of  no  more  propejrty 
of  his  sovereign,  than  t.ie  laws  of  Spain  authorised.. 

6.  The  act  of  Congress,  of  the  26th  of  May,  1824^  entitled  «^aa 
act  granting  certain  lots  of  ground  to  the  corporation  of  th^ 
city  of  Mobile,  and  t)  certain  individuals  of  said  city^'^doei 
not  assert  a  tit'e  on  the  pa  t  of  the  United  States,  but  is  only  a 
renunciation  of  whatever  title  the  government  has,  or  may  btf 
supposed  to  have,  to  so  much  of  the  shore  as  is  described  in  iL 

6.  The  navigable  waters  of  this  State,  having,  by  express  stipu- 
lation, been  declared  "  public  highways,  free  to  the  citizens oi 
said  State,  and  the  United  States,  without  any  tax,  du^^impoflft 
or  toll  therefor,  imposed  by  the  State,''— it  is  not  competent  fof 
Congress  to  grant  the  shore. 
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7.  fiy  the  act  of  1819,  '<  to  enable  the  people  of  the  Alabama  Ter- 
ritory to  form  a  constitution,"  &c.  it  is  provided,  that  "said 
territory,  when  formed  into  a  State,  shall  be  admitted  into  the 
Union,  upon  the  same  footing  with  the  original  States,  in  all 
fespects  whatever.''  Now,  as  the  original  States  have  the  ex- 
dtisive  right  of  property  over  the  tide  waters  within  their 

'  limits,  subject  to  the  jiis  publicum^  it  follows,  that  this  State 
possesses  a  similar  right ;  and  no  grant  of  property  in  the 
shore,  to  an  individual,  by  Congress,  is  authorised  by  its  con- 
stitutional powers. 

8.  By  the  acts  of  Congress,  r^ulating  the  survey  and  disposal  of 
the  public  lands,  the  Federal  ^vernment  has  renounced  the 
title  to  the  navigable  waters  within  this  State,  and  the  soil  oo- 
vered  by  them ;  consequently,  the  proceedings  under  the  act 
of  April,  1818,  "  authorising  the  disposal  of  certain  lots  of  pub- 
lic ground  in  the  city  of  New  Orleans  and  town  of  Mobile" — 
cannot  be  considered  as  a  dedication  of  the  shore  to  the  uses 
of  the  city  of  Mobile. 

9.  By  the  admission  of  Alabama  into  the  Union,  without  a  re- 
servation of  the  right  of  property  in  its  navigable  waters,  the 
State  succeeded  to  all  the  right  of  the  United  States,  except  so 
far  as  it  was  reserved  by  the  Federal  constitution,  in  some  oi 
its  grants,  or  its  retention  was  necessary  to  enable  Congress  to 
exercise  its  delegated  powers. 

10»  The  navigable  waters  extend  not  only  to  low,  but  embrace 
the  soil  even  to  high  water  mark. 

Error  to  Mobile  Circuit  court. 

Trespass  to  try  title— before  Pickens^  J. 

The  plaintilTs  in  error  brought  an  action  of  trespass, 
against  the  defendant,  in  the  Circuit  court  of  Mobilei  to 
try  the  title  to,  and  recover  the  possession  of,  a  certain 
lot  or  tract  of  land,  situate  in  the  city  of  Mobile.  On  the 
trial,  the  presiding  Judge  sealed  and  certified  a  bill  of 
exceptions,  from  which,  among  other  things,  it  appears 
that  *^by  an  act  of  Congress,  passed  in  the  year  eighteen 


THE  SUPRRMK  COVRT  OP  ALABAMA.  579 

The  Mayor,  &,c.  of  Mobile  vs.  Eslava. 

■  ■'■■'      ■    ■■  ■  ■  ■    ■  ■  »■■■ 

hundred  and  eighteen,"  the  Presidl^nt  was  authorised  to 
cause  the  ground  whereon  Fort  Charlotte,  in  the  town  of 
Mobile,  was  then  situated,  to  be  laid  off  into  lots,  with 
suitable  streets  and  avenues,  conforming,  as  near  as  might 
be,  to  the  original  plan  of  that  town.  When  the  survey 
was  completed,  one  plat  thereof,  was  directed  by  the  act 
to  be  returned  to  the  Secretary  of  the  Treasury,  and  ano- 
ther, to  such  officer  or  agent -as  the  President  should  au« 
thorise,  to  dispose  of  the  lots  thus  surveyed :  and  the  lots 
were  required  to  be  offered  at  public  sale,  in  the  town 
of  Mobile,  in  the  same  manner,  and  on  the  same  terms, 
as  visa  provided  on  the  sale  of  the  public  lands.  Pursu- 
ant to  the  provisions  of  this  act  of  Congress,  a  survey  was 
made  by  Silas  Dinsmore,  and  approved  by  the  Surveyor 
General  of  the  United  States->tbe  plats  made  out,  and 
one  of  them  returned  to  the  Secretary  of  the  Treasury. 
The  site  of  Fort  Charlotte  was  laid  off,  into  ten  squares 
and  parts  of  squares,  all  of  which  were  sub-divided  into 
lots,  and  streets  were  laid  off  over  the  ground  on  which 
the  fort  was  situated,  conforming,  as  near  as  practicablCi 
to  the  original  plan  of  the  town.  By  the  original  plan 
of  the  town,  a  street  known  as  Water  street,  was  run  on 
the  margin  of  the  Mobile  river,  continuous  with,  and  Itx^ 
mediately  fronting  on  the  same.  By  the  survey  of  Mr. 
Dinsmore,  Water  street  was  extended  over  a  part  of  the 
site  of  the  fort,  conforming  in  width  and  course,  to  ita 
original  location.  This  street  was  laid  off  in  the  margin 
of  the  river,  contained  within  the  limits  of  the  fort,  and 
running  nearly  north  and  south  with  the  river,  on  its 
eastern  side. 

Another  street,  known  as  Church  street,  was  extended 
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over  the  site  of  the  fort,  from  the  west,  to  Water  street, 
on  the  east,  in  conformity  to  the  originai  plan  of  the 
town,  80  that  Church  and  Water  streets  met  each  other 
at  nearly  right  angles  at  the  margin  of  the  river,  and 
within  the  limits  of  the  fort. 

The  lots  were  sold  by  the  United  States,  agreeably  to 
the  plat  returned  to  the  Secretary  of  the  Treasury,  and 
none  were  either  laid  off  or  sold  to  the  east  of  Water 
Mreet. 

The  lot  now  in  controversy,  is  situated  on  the  east  side 
of  Water  street,  directly  in  front  of  the  lots  10,  11, 12  and 
13>  in  square  1,  (as  designated  in  the  survey  of  Mr.  Dins- 
more,)  and  runs  eastwardly,  across  Commerce  street,  into 
the  river.  The  lots  number  10,  11, 12  and  13,  are  sltu- 
liteon  the  site  of  Fort  Charlotte;  and  the  lot  in  dispute, 
ift  situated  on  the  open  space,  between  high  and  low 
water  mark,  in  front  of  the  fort,  and  between  it  and  the 
rtver,  and  within  the  limits  of  the  picket  fence  that  once 
aurrounded  the  fort.     The  sale  of  the  Fort  Charlotte  lots, 

took  place  on  the day  of ,  eighteen  hundred 

and  twenty,  and  were  purchased  by  a  company, known 
as  the  Lot  Company  of  Mobile.  The  company  caused 
another  survey  of  the  premises,  by  Mr.  Hubborn,  inclu- 
ding a  larger  quantity  of  ground  than  was  embraced  in 
the  survey  and  plat  of  Dinsmore.  They  altered  the  posl- 
tiOQ  of  Church  street,  by  placing  that  part  of  it  adjoining 
Water  street,  about  thirty  feet  south  of  where  Dinsmore 
had  located  it — Water  street  was  continued  in  the  same 
place,  and  was  represented  as  sixty  feet  wide.  The 
streets  laid  off  by  Dinsmore,  as  altered  by  the  lot  compa- 
4)jr,  have  since  that  time  beet)  recognised  as  the  proper 
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Streets  of  the  city.  On  the clay  of ,  eigh- 
teen hundred  and  twenty-two,  the  lot  company  made  a 
sale  of  the  Fort  Charlotte  lots. 

It  was  shown  by  the  proof,  that  there  Is  a  regular 
oceanic  tide  irf  the  river  Mohile,  the  flow  and  ebb  of 
Which,  vary  about  eighteen  inches,  or  two  feet.  In 
eighteen  hundred  and  twenty-two,  Water  street,  and  the 
property  now  in  dispute,  were  between  high  and  low 
Water  marlc.  In  eighteen  hundred  and  twenty-three, 
the  corporation!  of  the  city  of  Mobile,  appropriated  and 
expended  four  hundred  dollars,  in  filling  up  of  Water 
street,  between  Church  and  Government  streets — and  by 
the  improvement,  confined  the  water,  at  high  tide,  to  the 
etetern  edge  of  Water  street.  The  lot  in  controversy, 
ftom  Water  to  Commerce  streets,  and  the  ground  now 
forming  the  latter  street,  on  the  east,  was  between  higb 
and  low  water  marks.  No  evidence  was  offered  to  show, 
that  the  lots  on  the  site  of  Fort  Charlotte,  immediately 
west  of  the  property  claimed  by  the  plaintiffs,  were 
^  known  under  the  Spanish  government,  qs  water  lotSi 
whereon  improvements  had  been  made. 

Tlie  plaintiffs  read  to  the  Jury,  as  evidence  of  title,  an 
act  of  Congress,  entitled  ''an  act  granting  certain  lots  of 
ground  to  the  corporation  of  the  city  of  Mobile,  and  to 
certain  individuals  of  said  city,''  passed  20th  May,  1824. 

The  defendant,  on  bis  part,  then  read  to  the  Jury,  the 
aet  of  Congress  authorising  the  sale  of  Fort  Charlotte— 
the  patents  from  the  United  States,  to  William  Barnett, 
John  B.  Uogan,  Francis  W.  Armstrong,  Edward  Hall  and 
Addin  Lewis,  to  each  of  the  lots  nearest  the  water,  which 
were  surveyed  under  the  authority  of  the  United  States^ 
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on  the  site  of  Fort  Charlotte.  These  patents  recite,  that 
the  grantees  were  the  purchasers  at  the  government  sale 
of  the  lots,  and  had  made  full  payment  therefor, — in  con- 
sideration of  all  which,  the  United  States  conveys  the  ti- 
tie  to  the  grantees. 

The  defendant  then  gave  in  evidence,  deeds  from  the 
grantees  to  Charles  Mathews,  for  a  portion  of  the  land 
sued  for,  and  for  another  portion  to  Ad  din  Lewis,  and 
from.  Addln  Lewis,  to  Charles  Mathews :— all  these  deeds 
were  dated  in  eighteen  hundred  and  twenty-two,  a  pe- 
riod subsequent  to  the  issuance  of  the  patents. 

The  premises  in  question,  is  ib  front  of  lots  10,  11,  12, 
13, 14  and  15,  in  square  1,  At  the  time  of  Dinmore's 
survey,  it  was  in  proof,  that  the  eastern  lines  of  these 
lots,  were  below  high  water  marlc.  One  of  the  wit- 
nesses stated,  that  in  order  to  reclaim  one  of  the  lots  in 
square  2,  he  had  to  fill  up  seven  feet ;  and  that  he  could 
not  pass  along  Water  street,  at  that  time,  without  the  aid 
of  logs  and  timbers.  <<Another  witness  testified,  that  he 
purchased  the  lot  right  west  of  the  lots  aforesaid — ^that  he 
had  to  fill  up  his  lot  before  it  could  be  employed ;  and 
other  evidence  was  given  by  defendant,  conducing  to 
prove  that  the  eastern  lines  of  the  lots,  at  the  date  of  the 
sale,  was  below  high  water  mark."  It  was  further 
shewn  by  the  defendant,  that  the  lot  company^  after  their 
purchase,  expended  about  three  thousand  dollars  In  the 
improvement  of  their  property,  and  to  exclude  the  water 
from  it— and  that  shortly  after  the  purchase  of  the  pre- 
mises in  dispute,  by  Addin  Lewis,  he  caused  dirt  to  be 
hauled  upon  it— and  that  he  leased  it  to  one  Cox,  who 
laid  down  timbers,  in  order  to  force  out  the  water,  and 
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fit  it  for  a  lumber  yard.  This  took  place  in  eighteen 
hundred  and  twenty-t wo,  or  eighteen  hundred  and  twen« 
ty*three.  ^ 

It  was  also  proved,  that  Charles  Mathews,  in  eighteen 
hundred  and  twenty4hree,  or  eighteen  hundred  and 
twenty-four,  expended  one  thousand  dollars,  in  filling  up 
his  lot  With  ths  view  of  showing  improvements,  previa 
0U8  to  eighteen  hundred  and  twenty-four^  the  defendant 
read  from  the  book  of  the  corporation,  the  following 
minute,  dated  in  eighteen  hundred  and  twenty-three : 
**  Charles  L.  Mathews  having  improved  his  lot,  by  filling 
tt  up,  and  a  stagnant  pond  being  occasioned  thereby,  at 
the  end  of  Church  street,"  d&c.  In  eighteen  hundred  and 
twenty-four,  it  appeared  that  about  one-half  the  space 
between  Water  and  Commerce  streets,  was  subject  to  be 
covered  by  water,  at  the  ordinary  tides. 

All  the  witnesses  stated,  tbat  the  eastern  boundary  of 
the  lots  on  the  site  of  Fort  Charlotte,  was  about  the  wes- 
tern line  of  Water  street,  as  indicated  by  the  stakes 
placed  there.  It  was  in  evidence,  that  Water  street  was 
not  opened  as  far  south  as  Church  street,  until  eighteen 
hundred  and  twenty-four,  when  it  was  extended,  by  an 
act  of  the  corporation  of  the  city  of  Mobile. 

The  defendant  offered  evidence,  to  prove  that  in  eigh- 
teen hundred  and  twenty-three,  and  for  every  year  since, 
till  eighteen  hundred  and  thirty-six,  (excepting  intervals 
of  four  years,  about  which  no  testimony  was  given,}  that 
he  or  they,  under  whom  he  claimed,  had  paid  taxes  on 
the  property  in  question,  to  the  corporation,  upon  the  as- 
sessment of  its  officers— and  further,  that  in  eighteen 
hundred  and  twenty-four,  or  eighteen  hundred  and  twen- 
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ty-five,  Charles  Mathews  bad  been  required  to  pay  for 
side-walks  around  it,  by  the  corporatioo — that  the  mayor 
of  the  city,  in  eighteen  hundred  and  thirty  three,  required 
bini.to  fill  up  the  low  places  upon  it,  with  earth  or  shelli 
— and  that  about  the  time  last  mentioned,  it  was  adver- 
tised for  sale,  as  the  property  of  the  defendant,  for  uopaM 
taxes  assessed  upon  it ;  which  taxes,  together  with  tbe 
expenses  of  the  advertisement,  were  afterwards  paid  to 
the  corporation. 

It  further  appears  from  the  bill  of  exceptions,  that  the 
defendant,  Miguel  D.  Eslava,  was  in  possession  of  the 
premises,  as  the  tenant  of  Charles  L.  Mathews,  at  tlie 
commencement  of  the  suit,  and  service  of  the  writ— and 
that  Mathews  was  permitted  to  defend,  instead  of  Us 
tenant,  by  an  order  of  tlie  court. 

We  are  further  infortiied,  that  it  was  agreed  by  the 
parties,  that  the  map  of  the  survey  made  by  Dinsmore, 
should  be  made  a  part  of  the  bill  of  exceptions— and,  io 
conformity  to  that  agreement,  a  copy  of  the  map  accom- 
panies the  record. 

The  presiding  judge  charged  tlie  jury  as  follows:  "If 
ttie  lots  specified  in  the  patents,  (10,  11,  12,  &c)  were 
proved  to  have  been  bounded  by  high  water  mark,  a( 
the  time  purchased,  then  they  came  within  the  terms  of 
lots  known  under  the  Spanish  government,  as  water 
lots,"  as  used  in  the  act  of  Congress;  and  if  proved  that 
the  lot  claimed,  was  east  of  Water  street,  and  in  froot  oC 
the  lots  covered  by  the  patents,  and  that  they  had  beea 
improved,  before  the  passage  of  the  act,  it  was  vested  in 
the  proprietors  and  occupants  of  the  lots,  held  under  ttw 
patents— and  this,  although  Water  street  did  interveoe 
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between  the  lots  claimed,  and  those  held  Under  tba  pib* 
tenta" 

The  jury  were  further  instructed,  '«that  if  the  proof 
satisfied  them,  that  in  August,  eighteen  hundred  sod 
twenty-three,  the  mayor  and  aldermen,  in  reference  to 
this  lot,  had  on  their  minutes,  used  this  language,  Tiz.^ 
^  whereasj  Charles  Mathews  has  commenced  to  improve 
Ills  lot,  by  filling  up,'  &c.— and  that  a  committee  was  or- 
ganised to  enquire  into  a  nuisance  connected  with  tbtf 
lot;  and  that  for  eighteen  hundred  and  twenty-four,  and 
tot  four  or  fire  of  the  years  between  that  and  the  coin^ 
mencemient  of  the  suit,  the  city  taxes  had  been  assee&eci 
on  this  property,  and  collected  from  Mathews;  and  that 
Mathews,  in  eighteen  hundred  and  twenty-four,  or  eigb« 
teen  hundred  and  twenty  five,  had  been  required  by  i^q 
ordinance  of  the  mayor  and  aldermen,  to  mal^e  side 
walks  along  the  lot,  and  had  so  done ;  and  that  Mathews 
had,  by  a  written  notice  issued  by  the  mayor^  been  re» 
quired  to  fill  up  some  low  places  on  said  lot,  to  abate  a 
nuisance  thereon ;  and  that  this  property  was  advertised 
Iprsale^  as  the  property  of  Mathews,  in  one  of  the  city 
j)apers,  for  the  non-payment  of  city  tuxes  assessed  there* 
on;  and  that  subsequently,  Mathews  bad  paid  such  tax^ 
es,  and  the  expences  of  the  advertisement,  into  the  city 
treasury,— then  such  facts  would  estop  the  plaintiffs  to 
assert  any  pre-existing  title,  they  may  have  had  under 
the  act  of  Congress,  if  any. 

"The  plaintiffs'  counsel  requested  the  judge  to  eharfie 

the  Jury,  that  if  they  believed  the  facts  were  proved  as 

contended  for  by  them,  that  the  plaintiffs  were  entitled 

to  a  verdict  in  their  favor :  which  instruction  the  Judge 
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decUoed  to  give."  A  verdict  being  found  for  defeodant, 
aod  Judgment  rendered  in  favor  of  ^slava,  the  plaintilb 
have  prosecuted  a  writ  of  error  to  ttiis  court. 


Janus  Martin  ^  Hale,  for  plaintiffs  in  error. 
J.  A.  Campbelly  contra. 

• 

COLLIER^  Ci  J.— It  will  be  premised,  that  the  property 
Id  controversy,  is  situated  directly  east  of  ttie  site  on 
which  Port  Charlotte  stood,  in  the  city  of  Mobile.  The 
lots  laid  off  on  the  area  covered  by  the  fort,  at  the  time 
of  their  survey  and  sale,  extended  east,  to  the  margin  of 
the  shore,  and  at  some  points,  even  included  a  part  of 
the  shore,  while  still  farther  east,  and  immediately  ad- 
Joining,  was  laid  down  on  the  plat,  "  water  street,"  then 
almost,  if  not  entirely  unreclaimed.  East  of  Water 
street,  and  west  of  the  channel  of  the  river,  Is  situated 
the  premises,  the  title  to  which  Is  now  controverted. 

The  plaintiffs  Insist  upon  their  right  to  recover,  be- 
cause of  a  dedication  by  the  United  States,  to  the  use  of 
the  city.  And  the  plaintiffs  and  defendant  respectively 
contend,  that  the  title, of  each  Is  complete,  under  an  act 
of  Congress  passed  on  the  twenty-sixth  of  May,  eighteen 
hundred  and  twenty-four,  "granting  certain  lots  of 
ground  to  the  corporation  of  the  city  of  Mobile,  and  to 
certain  Individuals  of  said  city." 

By  an  act  of  Congress,  of  the  twentieth  of  April,  eigh* 
teen  hundred  and  eighteen,  the  President  of  the  United 
States  was  authorised,  whenever,  In  his  opinion,  it  should 
he  consistent  with  the  public  Interest  to  abandon  the 
use  of  Fort  Charlotte,  at  Mobile,  and  to  cause  the  lot  of 
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ground  whereon  it  then  stood,  to  be  surveyed,  and  laid 
oflF  into  lots,  with  suitable  streets  and  avenues,  conform- 
ing, as  near  as  practicable,  to  the  original  plan  of  th6 
town.  The  act  further  directs,  when  the  survey  is  com- 
pleted, one  plat  thereof  shall  be  returned  to  the  Secretary 
of  the  Treasury,  and  another  to  such  officer  or  agent  as 
the  President  shall  have  authorised  to  dispose  of  the  lots; 
and  the  lots  shall  be  offered  at  public  sale  at  Mobile,  on 
such  day  as  the  President,  by  his  proclamation,  shall  de- 
signate, in  the  same  manner,  and  on  the  same  conditions 
and  terms  of  credit,  as  is  provided  by  law,  for  the  sale  of 
the  public  lands  by  the  United  States— (6  vol.  Laws  of 
the  U.  S.;  1  vol.  Land  Laws,  (cd.  I8i8,)  303.) 

In  obedience  to  this  law,  a  survey  was  made  of  the 
site  of  Fort  Charlotte,  and  the  lots  there  laid  off,  were 
sold  in  eighteen  hundred  and  twenty,  and  the  landlord 
of  the  defendant  became  the  proprietor,  under  a  convey- 
ance from  the  purchasers  at  that  safe,  of  the  lots  lying 
west  of  the  property  oow  sought  to  be  recovered. 

The  defendant  does  not  rely  upon  his  riparian  propri- 
etorship, as  entitling  him  to  the  land  east  of  Water  streety 
nor  indeed  could  he  insist  on  It  with  success,  as  the  Fort 
Charlotte  lots  were  not  bounded  by  the  river,  but  had 
other  fixed  metes  and  bounds. 

The  act  of  Congress  of  eighteen  hundred  and  twenty* 
four,  on  which  the  parties  mainly  rest  their  pretensions, 
enacts,  1.  "that  all  the  right  and  claim  of  the  United 
States,  to  the  lots  Icnown  as  the  hospital  and  bake-house 
lots,  containing  abbut  three-fourths  of  an  acre  of  land,  in 
the  city  of  Mobile,  in  the  State  of  Alabama ;  and  also  all 
the  right  and  claim  of  the  United  States,  to  all  the  lota 
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Dot  sold  or  confirmed  to  individuals,  either  by  this  or  any 
former  act,  and  to  which  no  equitable  title  exists  in  Ca- 
?or  of  any  individual,  under  this  or  any  former  act,  be^ 
iweeD  high  water  marlc  and  the  cbannel  of  the  river, 
and  between  Church  street  and  North  Boundary  stre^ 
in  front  of  the  said  city,  be,  and  the  same  are  hereby 
vested  in  the  mayor  and  aldermen  of  the  said  city  of 
Mobile,  for  the  time  being,  and  their  successors  in  office^ 
for  the  sole  use  and  benefit  of  the  said  city  forever. 

2  <'  That  all  the  right  and  claim  of  the  United  States 
to  so  many  of  the  lots  of  ground  east  of  Water  street,  and 
between  Church  street  and  North  Boundary  street,  (now 
known  as  water  lots,)  as  are  situate  between  tbechaa- 
nel  of  the  river,  and  the  front  of  the  lots,  known  under 
the  Spanish  government,  as  water  lots,  in  the  said  city 
of  Mobile,  whereon  improvements  have  been  made, — be, 
and  the  same  are  hereby  vested  in  the  several  proprietors 
and  occupants  of  each  of  the  lots  heretofore  fronting  on 
the  river  Mobile,  except  in  cases  where  such  proprietor 
or  occupant  has  alienated  his  right  to  any  such  lot  now 
designated  as  a  water  lot,  or  the  Spanish  government  has 
made  a  new  grant  or  order  of  survey  for  the  same,  du- 
ring the  time  at  which  they  had  the  power  to  grant  the 
same;  in  which  case,  the  right  and  claim  of  the  United 
States  shall  be,  and  is  hereby  vested  in  the  person  to 
whom  such  alienation,  grant,  or  order  of  survey  was 
made,  or  in  his  legal  representative:  Provided^  thatnO* 
thing  in  this  act  contained,  shall  be  construed  to  afitet 
the  claim  or  claims,  if  any  such  there  be,  of  aiiy  indlvidu- 
al  or  Individuals,  or  of  any  body  politic  or  corporate" — 
(7  vol.  Laws  of  the  U.  S.  818;  1  vol  Land  Lawa^  (ed, 
1838,)  398.) 
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Though  the  city  of  Mobile  existed  as  a  towa  long  aq-. 
terior  to  the  treaties  of  JSV.  Ildefotiso  and  Paris^  yet  evea 
since  the  latter  period,  extensive  reclamations  have  beei) 
made  of  the  shore  of  the  river  which  bounds  it  on  the 
east,  as  well  by  alluvion,  as  by  the  employment  of  arti^ 
flcla)  agents.  In  this  way,  several  streets  have  been  ad^ 
ded  in  the  eastern  part  of  the  city,  running  north  and 
80Uth,-so  that  at  this  time,  the  principal  seat  of  commer* 
clal  business  is  on  ground  rescued  from  a  bed  of  water, 
since  the  Spanish  authorities  yielded  the  possession  to 
the  United  States.  Among  these  new  streets,  is  Water 
street — in  eighteen  hundred  and  twenty-four,  it  was  pro- 
bably the  most  eastern  street  throughout  the  entire  front 
of  the  city, — at  any  rate,  there  was  none  east  of  it  in 
front  of  Fort  Charlotte. 

Waiving  a  particular  examination  of  the  act  of  eigh-» 
teen  hundred  and  twenty  four,  we  proceed  to  consider 
an  argument  made  for  the  defendant,  which,  if  well 
founded,  will  render  unnecessary  an  analysis  of  theact^ 
it  was  argued  for  the  defendant,  that  even  if  the  act  of 
eighteen  hundred  and  twenty-four,  according  to  a  Just 
interpretation  of  its  terms,  conferred  upon  the  plaintiffs 
the  interest  of  the  United  States  in  the  property  in  ques* 
tion,  yet  the  act  was  wholly  inoperative,  because  no  title 
was  vested  in  the  United  Slates,  which  could  be  granted 
by  Congress— That  the  act  of  eighteen  hundred  and  nine- 
teen, to  enable  the  people  of  the  Alabama  Territory,  to 
form  a  constitution,  for  the  purpose  of  admission  into  the 
Union,  on  an  equal  footing  with  the  original  States,  de* 
dicated,  in  express  terms,  to  the  free  use  of  the  citizens  of 
this  State  and  the  United  States,  the  navigable  waters 
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Within  the  limits  of  the  former.  That  this  dedication 
embra<:ed  so  much  of  the  soil  as  was  covered  by  water, 
not  only  at  low,  hut  at  high  tide,  so  as  to  place  it  beyond 
the  jtist  powers  of  the  Federal  government  to  grant  the 
same— (I  vol.  Land  Laws,  (ed.  of  1838,)  310;  Touimln'^ 
Ala.  Dig.  913.)  And  further— Ibai  as  the  sovereign  power 
of  the  State,  is  the  proprietor  of  the  tide-waters,  in  trusti 
for  a  public,  it  is  incompetent,  even  by  an  act  of  legis- 
lation, to  grant  the  space  intervening  between  high  and 
low  water  marks. 

One  of  the  learned  counsel  for  the  defendant,  suppos- 
ing the  case  of  Hagan  et  al.  vs.  Campbell  et  al.  (8  Porter's 
Rep.  9,)  to  be  a  decision  adverse  to  the  latter  argument, 
has  insisted  that  it  is  opposed  by  the  best  authority,  and 
should  be  overruled  by  the  court.  Before  we  consider 
thb  first  argument,  we  will  briefly  review  the  case  of 
Hagan  et  al.  vs.  Campbell  et  al,  so  far  as  it  has  been 
drawn  in  question.  We  do  not  propose  to  consider  the 
general  power  of  the  sovereign  over  the  tide  waters,  be- 
cause such  an  enquiry  is  wholly  unnecessary ;  but  we 
will  undertake  to  show,  that  the  conclusion  of  the  court 
in  the  case  referred  to,  is  defensible  both  in  principle  and 
upon  authority,  whether  the  rule  of  decision  is  drawn 
from  the  English  common  law,  or  the  laws  and  usages 
of  Spain. 

According  to  the  common  law,  not  only  the  dominion 
over  the  sea  adjoining  the  coasts,  and  over  arms  of  the 
sea  and  navigable  rivers,  but  the  right  of  property  in  the 
soil  thereof.  Is  also  vested  in  the  King.  This  proceeds 
from  the  policy  of  the  common  law,  to  assign  to  every 
thing  capable  of  occupancy,  or  susceptible  of  ownership, 
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a  legal  and  certain  proprietor.  Notwithstanding  the  pro* 
party  In  the  tide  waters,  is  vested  in  the  sovereign  to  high 
water  maric,  yet  the  people  are  entitled  to  their  use,  for 
the  purpose  of  navigation  and  fishing.  Thus  far,  the 
King  may  be  regarded  as  a  trustee  for  the  public,  and, 
upon  principle,  it  would  seem,  might  make  such  disposi- 
tion of  the  soil,  as  would  not  impair  or  destroy  the  publle 
right. 

The  King  may  grant  the  soil  of  tide  waters  to  an  In- 
dividual, yet  the  grantee  cannot  so  exercise  his  right  of 
property,  as  to  injure  the  paramount  right  of  navigation. 
The  interest  of  the  grantee,  has  been  aptly  compared  to 
that  of  a  person  who  awns  the  fee  simple  of  a  road,  who, 
when  the  road  is  discontinued,  may  appropriate  the 
ground  to  his  own  purposes,  but  until  then,  he  cannot 
obstruct  its  passage.  Lord  Hale  says,  that  the  jus  priva- 
tum of  the  proprietor,  is  subjept  to  the  jus  publicum  of  the 
community^  How  far  the  grantee  of  the  soil  may  make 
reclamations,  so  that  he  does  not  disturb  navigation,  is 
an  interesting  question,  about  which  there  is  a  want  of 
entire  harmony  in  the  dicta  and  decisions  on  this  branch 
of  the  law.  All,  however,  agree,  that  as  the  shore  be- 
comes derelict  by  the  receding  of  the  waters,  /he  may  ap- 
propiate  it  to  private  purposes— (A ngell  on  Tide  Waters, 
29,  33,  34,  135  to  143;  Rex  vs.  Lord  Grosvenor  et  al.  2 
Starkie's  R.  511 ;  Blundell  vs.  Catterall,  5  Barn.  &  Aid. 
R.  268;  Harg.  Tracts,  32;  The  Attorney  General  vs.  Rich- 
ards, i  Anstruther's  R.  603.) 

In  Hagan  et  al.  vs.  Campbell  et  al.  the  confirmatory 
grant  made  by  the  authorities  of  Spain,  extended  the  title 
of  the  grantees,  across  the  shore  to  the  channel  of  the 
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riven  According  to  the  common  law,  such  grant 
Unobjectionable— it  neither  expressly  or  impliedly  aa* 
thorlsed  any  interference  with  the  public  right  of  navi- 
gation, nor  did  it  appear  that  it  had  produced  such  a  re* 
6ult  But  if  it  had  been  attempted  to  be  made  the  in- 
6trument  of  injury  to  the  public,  the  grant  would  not 
thereby  have  been  rendered  void— the  preventive  power 
Of  the  law,  by  its  interposition,  might  have  restrained  it 
to  a  legitimate  purpose.  For  any  thing  disclosed  by  the 
k'ecord  in  that  case,  It  may  have  been  the  intention  to 
convey  a  title  to  the  soil,  without  conferring  an  authori- 
ty to  occupy  it,  until  it  had  ceased  to  be  covered  by  the 
water,  nor  did  it  appear  that  it  was  occupied  at  an  earli- 
fer  period.  It  is,  then,  clear,  that  the  grant,  on  its  face, 
-if  tested  by  the  rules  of  the  conjuion  law,  is  valid. 

We  will  now  consider  the  grant  in  reference  to  the 
taws  and  usages  of  Spain,  touching  her  colonial  poaaes- 
ftions.  The  power  of  Spain,  at  the  time  its  earliest  ea- 
tabllshments  in  America  were  made,  had  perhaps  far 
outstripped  any  kingdom  in  Europe.  Itsmonarclis  hav- 
ing extended  their  powers  far  beyond  the  limits  which 
Once  circumscribed  the  regal  authority,  were  hardly  sub- 
ject to  control  In  concerting  or  executing  their  meaaurea 
They  acknowledged  no  constitutional  restraint,  but  as 
Independent  masters  of  their  own  resolves,  they  issued 
the  edicts  requisite  for  modelling  the  government  of  the 
new  colonies,  by  a  mere  act  of  prerogative. 

The  early  interposition  of  the  Spanish  crown,  la  order 
to  regulate  the  policy  and  trade  of  Hs  colonies,  is  a  pe- 
culiarity which  distinguishes  their  progress  from  thatcrf 
the  colonies  of  any  other  European  nation.     The  PortOr 
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guese,  tbe  English,  aud  French,  considered  the  adraatt*** 
gw  promised  by  the  regions  occupied  by  them  in  Amerf* 
ca,  as  80  remote  and  uncertain,  that  their  colonies  wer# 
suffered  ta  struggle  through  a  hard  infancy,  almost  with- 
out aid  or  protection  from  the  parent  state.  But  gold 
and  silver,  the  first  productions  of  the  Spanish  settlemeattf 
In  (he  New  World,  were  more  alluring,  and  immediately 
attraeted  the  attention  of  their  monarch.  Though  they 
liad  contributed  little  to  the  discovery,  and  almost  notMug 
to  the  conqtiefit,  of  the  New  World,  they  Instantly  aff- 
mmed  the  function  of  its  legislators ;  and  having  ac« 
quireii  a  speei^s  of  dominion  formerly  unknown,  formed 
a  plaa  for  exercising  it,  to  which  nothing  similar  oceare* 
la  the  history  of  human  affatrs. 

It  Was  a  fundamental  maxim  of  Spanish  jurisprudei^ce^ 
with  respect  to  America,  to  consider  its  acquisitions  there, 
as  vested  In  fbe  crown,  rather  than  the  state.-    By  tbe 
bulls  of  Alexander  VI,  on  which,  as  its  magna  charta,- 
SpalU' founded  its  right;  all  the  regions  which  had  beetty< 
or  6tio«fld  be  discovered,  were  bestowed  as  a  free  gitb 
upon  Ferdinand  and  Isabella.     Tliey,  and  their  succes- 
sors, were  uniformly  held  to  be  the  universal  proprietoriJ 
^f  the  vast  territories  acquired  by  conquest  in  the  New 
World.     From  them,  all  grants  of  land  flowed.    It  lo 
true,  the^  when  towns  were  built  and  formed  into  bo- 
dies corporate,  the  citizens  were  allowed  to  elect  their 
own  magistrates,  who  were  authorised  to  adopt  measures 
for  the  regulation  of  their  own  interior  commerce  and 
police    But  no  political  power  originated  from  the  peo- 
ple-^aU  centred  in  tbecrown,  and  the  ofKcers  of  its  nooi- 
i&atiofi^    The  Viceroys,  who  represented  the  person  of 
9P  75 
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their  sovereign,  possessed  his  regal  prerogatives  within 
the  pfeciQcts  of  their  own  governments,  in  their  utmost 
extent.  Lilce  him,  they  exercised  supreme  authority  in 
every  department  of  government,  civil,  military  and  cii- 
minaL  -And,  as  their  dominions  were  too  extensive  for 
their  personal  supervision,  they,  in  turn,  were  repre- 
sented by  various  orders  of  magistrates,— some  appointed 
by  the  King,  others  by  the  Viceroys,— all  of  whom  were 
amenable  to  the  Jurisdiction  of  the  latter ;  unless  they 
were  required  to  execute  their  duties,  without  the  limits 
of  eitheir  of  the  viceroyalties— (Robinson's  Am.  350, 351, 
352;  2  vol.  Prescott's  Ferdinand  and  Isabella,  172,  173, 
174,  486,  493,  494, 495.) 

Thus  we  discover,  that  the  Spanish  monarch  possessed 
an  unlimited  control  over  his  American  colonies,  and  that 
his  viceroys,  and  other  subordinate  officers,  exercised  an 
extensive  power— that  he,  and  not  the  state,  was  the  pro- 
prietor of  the  territories  there  acquired.  Being  vested 
with  the  property,  surely  it  was  competent  for  him  to 
make  such  disposition  of  his  foreign  possessions,  as  ca- 
price, or  a  sense  of  Justice  might  dictate.  The  canons  of 
the  civil  law,  or  the  legislative  regulations  of  SpoiOi 
were  not  recognised  by  its  monarch,  as  operating  to  re- 
strain him  in  making  grants  of  land  in  the  New  World. 
And  it  must  therefore  be  immaterial,  whether,  according 
to  the  civil  law,  rivers,  the  sea,  and  its  shores,  are  destined 
by  nature  to  th^  common  use  of  man,  and  thus  with- 
drawn from  commerce. 

The  territory  which  had,  or  should  be  discovered  in 
America,  being  vested  in  the  Spanish  monarchs,  it  fol- 
lowed, that  they  might  create  a  political  power  there,  or 
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retain  the  reins  of  goverament  in  their  own  hands,  and 
parcel  out  the  lands  to  such  individuals  as  they  might, 
from  time  to  time,  select :  and  the  power  created,  might 
be  invested  with  all  the  incidents  of  property  in  the  tide 
waters,  of  which  the  subject  was  susceptible;  or  the 
King  might  confer  upon  bis  grantee,  a  proprietorship 
quite  as  ample. 

It  is  no  answer  to  this  conclusion,  to  say,  that  the 
right  to  the  acquisitions  of  Spain,  whether  by  conquest 
or  discovery,  vested  in  the  State,  and  not  in  the  King ; 
and  that  the  bulls  of  Alexander  VI,  could  not  give  to  the 
title  a  different  destination.  Soon  after  the  return  of 
Columbus  to  Spain,  Ferdinand  and  Isabella  applied  to 
the  Court  of  Rome,  to  confirm  them  in  the  possession  of 
their  recent  discoveries,  and  invest  them  with  an  extent 
of  Jurisdiction,  similar  to  that  previously  conferred  on  the 
Kings  of  Portugal.  It  was  an  opinion,  perhaps  as  an- 
cient as  the  crusades,  that  the  Pope,  as  the  head  of  the 
church  on  earth,  had  competent  authority  to  dispose  of 
all  countries  inhabited  by  heathen  nations,  in  favor  of 
christian  potentates.  Although  Ferdinand  and  Isabella 
do  not  seem  to  have  been  fully  satisfied  of  this  right,  yet 
they  were  willing  to  acquiesce  in  its  assumption,  from 
the  conviction,  that  the  papal  sanction  would  most  effec- 
tually exclude  the  pretensions  of  all  others,  and  especial- 
ly, their  Portuguese  rivals— (2  vol.  Prescott's  Ferdinand 
and  Isabella,  172.)  This  high  power  being  accorded  to 
the  Pope,  by  the  catholic  states  of  Europe,  and  especially, 
by  Spain,  titles  acquired  upon  the  supposition  that  it  was 
rightful,  cannot  now  be  disturbed — and  acquiescence,  for 
centuries,  in  its  legitimacy,  must  be  held  to  operate  as 
an  estoppel. 
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Again :  it  has  been  held  to  be  a  legal  presumptiooi 
'<  that  public  and  responsible  officers,  claiming  and  ex&r* 
cifilDg  the  right  of  (disposing  of  the  public  domain,  did  it 
by  the  order  and  consent  of  the  government,  in  whose 
name  the  acts  were  done."  And  consequently,  grants 
by  them  of  the  public  lands,  "  by  color  or  claim  of  public 
authority,  are  evidence  thereof,  until  the  contrary  appears 
by  the  showing  of  those  who  oppose  the  title  set  up  un- 
der it,  and  deny  the  power  by  which  it  is  professed  to 
be  granted."  True,  "  a  grant  is  void,  unless  the  grantor 
has  the  power  to  make  it— but  it  is  not  void,  because  the 
grantee  does  not  prove  or  produce  it.  The  law  supplies 
this  proof  by  legal  presumption,  arising  from  the  full, 
legal  and  complete  execution  of  the  official  grant,  und« 
all  the  solemnities  known  or  proved  to  exist,  or  to  be  re- 
quired by  the  law  of  the  country  where  it  is  made,  and 
the  land  is  situated"— (United  States  vs.  Arredondo  and 
others,  6  Peters'  Rep.  727,  728 ;  New  Orleans  vs.  The  U. 
States,  10  Peters'  Rep.  727;  see  also  9  Cranch's  Rep.  99, 
and  5  Wheaton's  Rep.  303.)  As,  then,  in  the  absence  of 
an  proof,  every  proper  intendment  is  to  be  made  la  fa- 
vor of  a  grant,  bearing  on  its^face  the  evidences  of  regu- 
larity and  authenticity,  we  must  suppose  that  the  officer 
making  it,  was  duly  accredited  by  his  government ;  and 
that  he  undertook  to  dispose  of  no  more  of  the  property 
of  his  sovereign,  than  the  laws  of  Spain  authorised. 

We  are  now  brought  to  consider,  whether  the  act  of 
eighteen  hundred  and  twenty-four,  vested  a  title  to  ttie 
premises  in  dispute  in  the  plaintiffs ;  and  in  entering  upou 
the  examination  of  this  question,  it  may  be  well  to  pre-' 
mise,  that  the  act  of  Congress  cannot  be  held  to  assert  a 
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title  on  the  part  of  the  United  States,  but  is  nothlag  more 
than  a  renunciation  of  whatever  title  the  government 
may  have,  or  be  supposed  to  have  had^  to  so  much  of  the 
shore,  as  is  described  in  it. 

The  shore  of  the  sea,  and  its  arms,  is  that  space  of 
land,  which  is  alternately  covered  and  left  dry  by  the 
rising  and  falling  of  the  tide ;  or,  in  other  words,  that 
space  of  land  which  is  between  high  and  low  water 
marks.  It  is  this  space,  to  which  the  United  States  quit 
claim,  by  the  act  of  eighteen  hundred  and  twenty-four. 

By  the  act  of  Congress,  of  March,  eighteen  hundred 
and  three,  "  regulating  the  grants  of  land,  and  providing 
for  the  disposal  of  the  lands  of  the  United  States,  south  of 
the  State  of  Tennessee,"  it  is  enacted,  "  that  all  navigable 
rivers,  within  the  territory  of  the  United  States,  south  of 
the  State  of  Tennessee,  shall  be  deemed  to  be,  and  remain 
public  highways"— (1  vol.  Land  Laws,  (ed.  1833,)  p.  98, 
sec  17.)  And  all  the  laws  in  regard  to  the  establishment 
of  territorial  governments  by  Congress,  and  the  survey 
and  disposal  of  the  public  lands,-  whether  of  an  earlier 
or  later  date,  contain  similar  provisions— (Ibid.  pp.  23, 
56,  107, 195, 216,  365.) 

The  several  acts  of  Congress,  regulating  the  survey  of 
the  public  lands,  all  provide  for  surveys  which  border  on 
navigable  streams,  to  be  so  made,  as  not  to  include  withia 
its  lines,  any  part  of  the  shore— (1  vol.  Land  Laws,  (ed, 
1838,)  pp.  50,  96,  104,  191.) 

In  the  last  proviso  of  the  6th  section  of  the  act  of  eigh* 
teen  hundred  and  nineteen,  "  to  enable  the  people  of  the 
Alabama  territory  to  form  a  constitution  and  State  go- 
Tcrnment,  and  for  the  admission  of  such  State  into  the 
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Uqioq,  on  aa  equal  footing  with  the  origlaal  States," — 
among  the  propositions  submitted  by  Congress  to  the 
convention,  for  their  acceptance  or  rejection,  it  is  declared, 
that  "  all  navigable  waters  within  the  said  State,  shall 
forever  remain  public  highways,  free  to  the  citizens  of 
said  State,  and  of  the  United  States,  without  any  tax,  du* 
ty,  impost  or  toll  therefor,  imposed  by  the  State"— (1  vol. 
Land  Laws,  (ed.  1838,)  310.)  By  the  ordinance  w:hlch 
makes  a  part  of  the  constitution  of  Alabama,  the  "con- 
vention for,  and  in  behalf  of  the  people  inhabiting  ttiis 
State,  do  accept  the  propositions  offered  by  the  act  of 
Congress,  under  which  they  are  assembled." 

The  act  of  Congress  of  eighteen  hundred  and  nineteen, 
seems  to  suppose,  that  by  the  admission  of  Alabama  Into 
the  Union,  the  Jurisdiction  of  the  State  over  its  navigable 
waters,  might  have  been  exercised,  so  as  to  exclude  from 
their  navigation,  the  citizens  of  the  United  States;  or 
else  the  proposition  we  are  considering,  was  inserted  ex 
majore  cautela,  that  collision  between  state  and  federal 
Jurisdiction  might  be  avoided ;— but  it  is  perhaps  need- 
less to  enquire,  under  what  influence  it  may  have  been 
made  a  matter  of  stipulation. 

We  find  it  also  enacted,  in  the  territorial  ordinance, 
and  the  laws  regulating  the  survey  and  sale  of  lands,  la 
Mississippi  and  Alabama,  that  the  "  navigable  waters  ^ 
shall  be  and  remain  public  highways.  Here  were  ex- 
press avowals  by  Congress,  that  they  should  not  be  sur- 
veyed and  sold,  but  should  be  withdrawn  from  com- 
merce. For  what  purpose  were  such  avowals  made? 
was  It,  in  the  first  instance,  to  prevent  the  local  legisla- 
ture from  authorising  an  obstruction  of  the  navigation 
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of  the  waters  within  the  territory— or  was  it  inteDded,  in 
the  last  instance,  to  furnish  a  pledge  to  those  who  EQight 
purchase  Ipinds  of  the  United  States,  that  the  navigabU 
waters  should  remain  common  property,  free  to  the  use  of 
all  ?  If  the  latter  was  the  object  proposed,  it  would  not 
have  been  consistent  with  good  faith,  for  Congress  to 
make  a  grant  of  the  navigable  waters,  by  making  thai 
private  property,  which  before  was  dedicated  to  the  coi»- 
mon  use  of  all  men.  Without  speculating  further  upon 
the  intention  of  Congress,  to  be  gathered  from  its  enact- 
ments previous  to  eighteen  hundred  and  nineteen,  we 
think  it  sufficiently  appears  from  the  act  of  that  year^ 
authorising  the  formation  of  a  State  constitution,  that  the 
United  States  proposed  to  relinquish  its  right  to  the  <^  na- 
vigable waters "  within  this  State,  upon  an  agreement 
by  the  convention,  that  they  should  "  forever  remain  pub^ 
lie  highways,  free  to  the  citizens  of  said  State,  and  of 
the  United  States^  without  any  tax,  duty,  impost  or  toll 
therefor,  imposed  by  the  said  State."  The  propositloa 
for  that  purpose,  is  thus  introduced  by  Congress :  <'  See. 
6.  That  the  following  be,  and  the  same  are  hereby  of- 
fered to  the  convention  of  the  said  Territory  of  Alabama, 
when  formed,  for  their  free  acceptance  or  rejectioo, 
which,  if  accepted  by  the  convention,  shall  be  obligatory 
upon  the  United  States." 

The  convention,  we  have  already  shown,  accepted  akl 
the  propositions  submitted  to  it,  and  thus  perfected  the 
stipulation  between  the  state  and  federal  governments. 

It  is,  then,  considered  clear,  that  the  "  navigable  wa- 
ters" of  this  State  have  been  dedicated  to  the  common 
use  of  the  people  of  the  United  States;  but  perhaps  It 
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may  be  coasidered  as  questionable^  what  exteat  of  aoll 
is  embraced  by  the  dedication.  We  think  it  must  be  flo 
much  ground  as  is  covered  with  the  water,  act  only  at 
low.  but  at  high  tide.  The  government  surveys  extend 
thus  far,  and  the  shore  is  regarded  rather  as  a  part  of 
the  water,  than  as  land.  It  is  believed,  that  there  is  ao 
instance  in  which  the  United  States,  after  having  soU 
the  land  to  high  water,  has  afterwards  asserted  a  rigiit 
€0  dispose  of  the  space  intervening  between  that  and  low 
water  mark. 

There  is  another  view  which  may  be  taken  of  ttie  act 
of  eighteen  hundred  and  twenty-four,  going  very  aatia- 
factorily  to  show  that,  that  act  does  not  vest  in  the  plaiOh 
tiffs  the  title  they  assert.  By  the  first  section  of  the  act 
"  to  enable  the  people  of  Alabama  Territory  to  form  a 
eonstltution,"  4*c.  it  is  enacted,  "that  the  inhabitants  of 
the  Territory  of  Alabama  be,  and  they  are  hereby  au- 
thorised to  form  for  themselves  a  constitution  and  State 
government,  and  to  assume  such  name  as  they  may  deem 
proper ;  and  that  the  said  territory,  when  formed  into  a 
State,  shall  be  admitted  into  the  Union^  upon  the  same 
footing  with  the  original  States,  in  all  respects  what- 
ever"— (Introduction  to  Aik.  Dig.  xxv.)  There  is  no  re- 
servation by  the  United  States,  of  a  property  in  the  navi- 
gable waters  of  this  State,  or  of  the  soil  covered  by 
them,  further  than  we  have  already  seen ;  and  in  order 
to  ascertain  their  rights  over  the  subject,  it  may  be  well 
to  enquire  what  rights  are  conceded  to  them  in  the  ^ofi- 
ginal  States!"  The  original  States,  we  are  to  understand 
to  be  those  which  united  in  forming  the  Federal  consti- 
tution.   These  States  held  their  territorial  rightts  from 
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lybie  British  crown.  The  King,  In  virtue  of  bis  prerpg^i- 
tlyp,  was  authorised  to  create  a  political  power  in  all  the^ 
^yutries  newly  discovered  and  possessed  by  his  subjects 
—(Campbell  vs.  Hall,  1  Cowp.  Rep.  204.  The  royal 
charters  invested  the  colonies  with  a  political  character,- 
py  which  they  succeeded  to  all  the  territorial  Interest^ 
ivbich  had  previously  belonged  to  the  sovereign  power  of 
the  parent  country.  These  charters  created  governments^ 
9pd  were  not  construed  as  other  grants  from  the  crown 
■yvere— that  is,  they  did  not  exclude,  but  actually  included 
giXipop  of  the  sea,  <fcc.  The  colonial  governments  thus  had 
^mple  authority  to  alter  the  established  law,  with  regari^ 
tp  their  tide  waters :  so  that  the  exclusive  control  of  the? 
/Bf^ibjecjt,  was  vested  in  them— (Commonwealth  vs.  Thtf 
Inhabitants  of  Charlestown,  1  Pick:.  Rep.  180  j  Angell  on 
fh^  Waters,  37  to  60.) 

The  right  of  property  in  the  navigable  waters,  conferred 
upon  the  crionles  by  the  royal  charters,  have  never  bee^t 
^•^^qqtllshed  to  the  United  States.  True,  the  power  "to' 
regulate  commerce  with  foreign  nations,  and  among  thtf 
/jiei[eral  States,  and  with  the  Indian  tribes,"  invests  Con- 
jj^ress  wKh  the  right  of  empire  and  jurisdiction  over  th^ 
jijic^vlgable  waters  of  the  country,  so  far  as  the  exercise  of 
this  constitutional  power  may  render  it  necessary.  But 
^l^e  right  of  property,  which  was  given  to  the  "  original 
^Sl^ates,''  by  the  King  of  Great  Britain,  when  they  were 
^bis  colonies,  is  still  retained,  and  can  only  be  interfered 
.yrlth.  by  the  Federal  government,  to  preserve  a  free  na- 
..yififation.  The  United  States,  then,  may  be  said  to  claim 
for  the  public  an  easement  for  the  transportation  of  q^r- 
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chandise,  &c.  in  the  "  navigable  waters"  of  the  '' original 
States,"  while  the  right  of  property  remains  in  the  States. 

The  "  original  States  "  possessing  this  interest  in  the 
waters  within  their  Jurisdictional  limits,  the  new  Siaies 
cannot  stand  upon  an  equal  footing  with  them  as  mem- 
bers of  the  Union,  if  the  United  States  still  retain  over 
their  navigable  waters,  any  other  right  than  is  necessary 
to  ihe  exercise  of  its  constitutional  powers. 

In  New  Orleans  vs.  The  United  States,  (10  Peters'  R. 
736,)  the  court  we^e  of  opinion,  that  though  the  property 
in  dispute  was  dedicated  to  the  public  use,  so  that  the 
King  had  not  the  power  rightfully  to  alien  it ;  yet  he 
had  a  limited  power  over  it  for  certain  purposes.  But 
they  say  the  treaty  by  which  Louisiana  was  ceded  to 
the  United  States. cou/c{  not,  and  tlie  constitution  did  naif 
transfer  to  the  Federal  government  the  right  to  exercise 
the  power  which,  previous  to  the  treaty,  was  vested  in 
the  King. 

"Special  provision,"  say  the  court,  "is  made  in  the 
constitution,  for  the  cession  of  jurisdiction  from  the  States^ 
over  places  where  the  Federal  government  shall  establish 
fortS)  or  other  military  worlcs.  And  it  is  only  in  these 
places,  or  in  the  territories  of  the  United  States,  where  it 
can  exercise  a  general  Jurisdiction. 

"  The  State  of  Louisiana  was  admitted  into  the  Union, 
on  the  same  footing  as  the  original  States.  Her  rights 
of  sovereignty  are  the  same— and,  by  consequence,  no 
jurisdiction  of  the  Federal  government,  either  for  pur- 
poses of  police  or  otherwise,  can  be  exercised  over  this 
public  ground,  which  is  not  common  to  the  United  State& 
It  belongs  to  the  local  authority  to  enforce  the  trust,  and 
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prevent  what  they  shall  deem  a  violation  of  it  by  the 
city  authorities. 

"All  powers  which  properly  appertain  to  sovereignty, 
which  have  not  been  delegated  to  the  Federal  govern- 
ment, belong  to  the  people." 

Here,  we  think,  is  a  clear  concessioD,  that  the  rights 
of  sovereignty  of  the  newj  are  quite  as  extensive  as  those 
possessed  by  the  original  States— and  that  the  powers  per- 
taining to  sovereignty,  which  have  not  been  delegated, 
belong  to  the  States,  or  the  people.  The  constitution 
does  not,  in  express  terms,  delegate  an  interest  in  the  nar 
vigable  waters  of  the  States,  to  the  Federal  government ; 
and  as  the  power  to  regulate  commerce,  by  implication, 
gives  only  an  easement,— it  will  follow,  that  the  right  of 
property  belongs  to  the  States. 

Further:  the  act  of  eighteen  hundred  and  nineteen, 
submitB  to  the  convention  several  propositions  for  their 
acceptance  or  rejection,  which  are  intended  to  operate 
when  .accepted,  as  reservations  in  favor  of  the  Federc^l 
government.  ]None  of  these  propositions  reserve  a  right 
of  property  in  the  navigable  waters;  this  right  musl, 
then,  be  understood  to  have  been  yielded  to  the  State, 
upon  the  maxim  of  expressio  unius  est  exclusio  alierius^ 

To  recapitulate,  we  are  of  opinion— 

1.  That  the  "navigable  waters"  within  this  State, 
have  been  dedicated  to  the  use  of  the  citizens  of  the 
United  States,  so  that  it  is  not  competent  for  Congress  tp 
grant  a  right  of  property  in  the  same.  ..v 

2.  The  navigable  waters  extend  not  only  to  low  wa;* 
ter,  but  embrace  all  the  soil  that  is  within  the  limits  of 
high  water  mark. 
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3.  By  the  acts  of  Congress  regulating  the  survey  and 
disposal  of  the  public  lands,  the  Federal  government  hM 
renounced  the  title  to  the  navigable  waters,  and  the  soil 
covered  by  them ;  consequently,  the  plaintiflFs  eannot  re^ 
cover  on  the  ground  of  a  dedication  to  the  uses  of  th6 
cUy,  under  the  act  of  eighteen  hundred  and  eighteen, 
Wtilch  is  an  enactment  of  a  later  date. 

4.  The  original  States,  in  virtue  of  their  royal  chartelrs^ 
Itirc  entitled  to  the  right  of  property  in  the  navigable  wa- 
ters within  their  territory,  while  the  public  are  only  en- 
titled to  an  easement,  to  be  provided  for  under  that  prb- 
Vislon  of  the  Federal  constitution,  which  authorises  Con- 
gress to  regulate  commerce,  ^c.  Alabama  is  admitted 
into  the  Union,  on  an  equal  footing  with  the  ^«  original 
States,"  and  of  consequence,  is  entitled  to  the  riglit  Of 
property  in  the  tide  waters  within  its  limits. 

5.  By  the  admission  of  Alabama  into  the  Union,  Wltft- 
pUt  a  reservation  of  the  right  of  property  in  the  navigft- 
i)le  waters,  the  State  succeeded  to  all  the  right  of  the 
United  States,  except  so  far  as  it  was  reserved  by  the 
Federal  constitution  in  some  of  its  grants,  or  its  retentida 
wag  necessary  to  enable  the  Federal  government  to  ex- 
ercise its  delegated  powers. 

Having  attained  these  conclusions,  it  will  follow,  that 
the  act  of  eighteen  hundred  and  twenty-four  is  inopera- 
tive, and  confers  no  title  upon  the  plaintiffs.  It  Is^  theii, 
tanecessary  to  examine  the  questions  of  law  raised  upon 
(be  bill  of  exceptions ;  inasmuch  as  the  plaintiffs  showed 
no  right  to  recover,  it  is  clear,  that  they  were  pot  preju- 
diced by  the  several  decisions  of  the  Circuit  Judge^advertto 
fp  l^heir  pretensions. 
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Many  other  interesting  questions  were  discussed  at 
the  bar,  which  (as  they  are  not  material  to  a  decision  of 
the  case,)  we  will  decline  considering. 

The  judgment  of  the  Circuit  court  is  affirmed. 


FALLS  A>  CALDWELL  VS.  GAITHER. 

1.  An  offer  to  sell  property,  not  requiring  an  acceptance  of  tho 
proposition  to  be  accompanied  with  the  purchase  money, 
though  made  through  an  agent,  may  be  re-called  without  no^ 
tice  being  first  given  to  the  person  to  whom  it  is  made ;  cUiter, 
if  the  money  is  to  be  paid  simultaneously  with  the  acceptance, 
tmless  the  continuance  of  the  offer  was  for  a  limited  time,  and 
the  acceptance  was  not  made  until  after  the  limitation  expired* 

fe.  An  offer  to  sell,  whidh  requires  the  payment  of  the  money,  as 
the  condition  of  acceptance,  can  only  be  met  by  the  pa3rn]ent 
of  the  money. 

3.  The  period  during  which  an  offer  to  sell  remains  open  to  ao^ 
ceptance,  depends  upon  the  tetms  in  which  it  was  made,  and 
other  attendant  circumstances. 

4L  An  authority  to  an  agent,  to  sell  and  receiye  the  money,  does 
not  authorise  turn  to  sell,  without  receiving  the  money. 

5.  It  is  essential  to  a  contract  of  sale,  that  there  should  be  a  cxnu 
currence  of  the  miuds  of  the  vendor  and  vendee,  though  that 
concurrence  need  not  take  place  at  the  same  instant  of^time. 

6.  Though,  as  a  general  rule,  the  testimony  of  a  subserilnflg 
witness,  where  nis  attendance  is  practicable,  is  necessary  tp 
prove  the  execution  of  a  paper ;  yet,  where  the  writing  is  ex- 
ecuted by  an  agent,  he  is  competent  to  prove  it,  even  tf  the 
subscribing  witness  be  within  the  reach  of  the  process  of  the 
court. 
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Error  to  Marengo  Circuit  court. 

Detinue — tried  before  Chapman^  J. 

The  plaintifTs  in  error  brought  an  action  of  detinue^  ia 
the  Circuit  court  of  Marengo,  for  the  recovery  of  two  fe- 
male slaves  of  the  defendant. 

The  defendant  pleaded  non-detinet  and  the  statute  of 
limitations,  on  which  issues  of  fact  were  Joined,  and  the 
case  submitted  to  the  jury.  On  the  trial,  the  presiding 
Judge  sealed  a  bill  of  exceptions,  from  which  it  appears, 
that  both  the  plaintiffs  and  defendant  claim  the  slaves 
sued  for,  under  one  Pin  kney  Caldwell,  formerly  of  the 
State  of  North  Carolina.  The  plaintiffs  proved  and  read 
to  the  jury,  a  bill  of  sale,  of  the  following  tenor,  viz  : 

"  February  14th,  1835. 

"  Eeceived  of  Theophilus  Falls  and  Joseph  Caldwell, 
one  thousand  dollars,  for  two  negro  girls,  Mariah  aod 
Charlotte,  about  seventeen  years  old,  which  are  now  In 
the  possession  of  Forest  Gaither,  in  Marengo  county,  Ala- 
bama. The  title  to  said  negroes  I  do  warrant  and  de- 
fend to  the  said  Falls  and  Caldwell.  Given  under  my 
hand  and  seal,  the  above  date. 

PiNKNEY  Caldwell,  [seal.]" 

They  then  proved  the  possession  of  the  slaves  ia  the 
defendant,  at  the  date  of  the  writ,  their  value,  and  the 
value  of  their  services. 

The  defendant,  on  his  part,  offered  in  evidence  a  letter 
addressed  to  him  by  Pinkney  Caldwell,  of  which  the  fol* 
lowing  is  an  extract : 

«  Dalonega,  Octo.  24th,  1834. 

"/)«ar  Forrest:  I  hope  you  will  excuse  me  for  not  wri- 
ting to  you  and  family  before  this.    I  have  for  the  last 
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two  years  beea  very  anxious  to  visit  Alabama,  but  the 
situation  of  my  business  would  not  admit  of  my  leaving; 
home.  I  have  to  call  on  you  for  tooney,  and  you  may 
rest  assured  it  Is  through  pure  necessity,  which  Hiram 
can  explain  to  you.  I  am  compelled  to  raise  one  thou- 
sand dollars,  and  have  norther  means  only  through  yoil. 
If  you  will  pay  that  amount  to  Hiram,  I  am  willing  to 
say,  that  it  shall  close  all  of  our  old  business ;  and  he 
shall  make  titles  to  the  negro  girls  of  mine  that  you  have, 
to  you.  If  you  cannot  do  this,  I  am  compelled  to  ask  of 
you,  (which  I  hope  you  will  not  refuse,)  to  give  up  to 
him  the  girls,  and  let  him  sell  them  for  what  they  will 
bring.  One  of  these  requests,  I  do  hope  you  will  com- 
ply with.  If  I  fail  to  raise  the  money  from  you,  I  must 
sell  property  here.  Hiram  can  state  to  youjhe  nature 
of  my  difficulties.  If  I  can  pay  oflf  what  I  owe  here  and 
in  North  Carolina,  I  will  be  in  Alabama  in  the  spring." 

He  also  offered  in  evidence  two  bills  of  sale,  subscribed 
with  the  name  of  Hiram  Caldwell,  which  are  as  follows, 
viz: 

"Received  of  Forest  Gaither,  five  hundred  dollars,  in 
full  payment  for  a  negro  girl  named  Mariab,  aged  about 
twenty  years.  I  warrant  the  said  negro  to  be  sound 
and  healty.     Witness  my  hand  and  seal — March  10th, 

1835.  Hiram  CaldwelI/,  [seal.] 

Test:  John  Ward:' 

"  Received  of  Forest  Gaither,  five  hundred  dollars,  in 
full  payment  for  a  negro  girl  named  Charlotte,  aged  t 

about  seventeen  years.     I  warrant  the  said  girl  to  he  . 

sound  and  healthy.  Witness  my  hand  and  seal— March 
10th,  1835.  Hiram  Caldwell,  [seal.] 

Test:  John  Ward:' 


608  REl>OliTS  OF  CASES  IN 

Fails  46  Caldwell  vs.  Gaither. 

•— -  ■  I  ■  - , — , — ^— 

The  defendant  offered  to  prove  the  execution  of  tij^^ 
bills  of  sale,  by  the  deposition  of  Hiram  Caldwell,  wliQ, 
it  appeared,  had  been  released,  so  as  to  divest  him  of  jatt 
interest  in  the  event  of  the  suit.  To  the  introductioifi  p^ 
the  bills  of  sale,  and  the  mode  of  proving  their  e^^cii- 
tiOQ,  the  plaintiffs  counsel  (^b^cted,  for  the  follow|of 
jreasons : 

1.  There  was  a  subscribing  witness  to  each  of  the 
bills,  who  was  not  produced,  or  his  absence  accounted 

2.  The  bills  of  sale  were  under  seal,  while  the  letl^, 
^nder  the  authority  of  which  it  was  alleged  the^  W6^ 
given,  was  not  a  sealed  instrument ; 

3»  That  if  any  authority  or  power  was  given  by  the 
l^ter,  it  was  special,  and  its  execution  limited  to  fi  xe^r 
Moable  time,  whereas  the  bills  of  sale  were  not  iD,a^ 
till  the  expiration  of  four  months  and  a  half  after  ijl^ 
4jate; 

4*  That  they  appeared  to  have  been  made  tweaty-fo^r 
days  after  the  bill  of  sale  to  the  plaintiffs  from  Pinkpey 
iGaldWell,  which  operated  a  revocation  of  the  autixority 
^  Hiram  Caldwell ; 

:5.  That  the  bills  of  sale  were  subscribed  by  SUraifi 
X/jftldweil,  in  his  own  name,  and  not  as  the  agent  or^ 
torney  In  fact,  of  Pinlsney  Caldwell.  Which  several  q^;H 
Jectlons  were  overruled  by  the  court,  and  the  bills  of  sale 
read  to  the  jury. 

The  defendant  proposed  further,  to  read  to  the  Juqr 

Ihe  deposition  of  Hiram  Caldwell— in  which  the  wi^ifgi 

jtated,  that  he  had  delivered  to  the  defendant  the  letter 

from  Plnkney  Caldwell,  a  few  days  after  it  w^aprrmeq 
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—that  the  defendant,  at  that  time,  said  he  would  accept 
the  proposltioQ  made  by  Pinl^ney  Caldwell,  and  pay  him 
(witness)  one  thousand  dollars  for  the  two  negroes,  and 
expressed  his  readiness  to  do  it  at  that  time,  but  that  he 
informed  the  defendant  he  need  not  pay  it,  until  he  (wit- 
ness)  should  be  ready  to  start  to  North  Carolina— That 
in  the  month  of  March  or  April,  eighteen  hundred  and 
thirty-five,  when  the  witness  was  ready  to  start  to  North 
Carolina,  the  defendant  paid  him  one  thousand  dollars, 
the  price  of  the  negro  girls  in  controversy,  accordingly 
as  he  bad  stipulated  with  the  witness,  on  receiving  the 
letter  of  Pinkaey  Caldwell ;  and  the  witness  conveyed 
them  to  the  defendant,  under  the  authority  of  the  letter. 

The  witness  further  stated,  that,  as  the  agent  of  Pink- 
ney  Caldwell,  he  made  a  verbal  contract  with  the  de- 
fendant, early  in  November,  eighteen  hundred  and  thirty- 
four,  to  sell  him  the  two  slaves ;  and  that  although  the 
bills  of  sale  to  the  defendant,  were  subscribed  by  him  in 
his  own  name  only,  that  they  were  executed  by  him,  as 
the  agent  of  Pinkney  Caldwell.  ' 

To  the  admission  of  this  deposition,  the  plaintilfs  ob- 
jected— 

1.  Because  the  verbal  agreement  for  a  sale,  was  pre- 
vious to,  and  extinguished  by  the  bills  of  sale ; 

2.  Because  the  bills  of  sale  were  contradicted  and  var 
rled  by  the  facts  stated  In  the  deposition.  Which  objec- 
tions were  overruled  by  the  court,  and  the  testimony 
read  to  the  Jury. 

The  Jury  having  found  a  verdict  against  the  plaintifTi^, 
and  a  Judgment  being  thereon  rendered,  they  have  prose- 
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cnted  a  writ  of  error  to  this  court,  for  the  revision  of  the 
same. 


Mutphyy  for  plaintiffs  in  error. 
Lyon^  contra. 

COLLIER,  C.  J.— No  question  is  raised  in  tliis  case,  as 
to  the  regularity  of  the  bill  of  sale  from  Pinkney  Cald- 
well to  the  plaintiffs,  or  the  evidence  by  which  it  was 
proved  to  the  Jury.  But  the  bill  of  exceptions  leads  us 
to  enquire— 

1.  Was  there  a  sale,  and  at  what  time,  by  Pinkney 
Caldwell,  through  the  agency  of  Hiram  Caldwell,  to  ttie 
defendant,  of  the  slaves  sued  for  ? 

2.  Was  the  evidence  by  which  the  sale  was  attempted 
to  be  made  out,  admissible  in  law  ? 

1.  Though  a  difference  of  phraseology  is  employed  in 
defining  the  contract  of  sale,  by  the  elementary  writers^ 
yet  all  concur  in  the  constituents,  essential  to  its  consumr 
matlon.  By  Powell,  it  is  stated  to  be  a  transaction,  in 
which  each  party  comes  under  an  obligation  to  the  other, 
and  each  reciprocally  acquires  a  right  to  what  is  pro- 
mised by  the  other— (Powell  on  Con.  4.)  Chitty  describes 
a  sale,  as  a  transmutation  of  property  from  one  man  to 
another,  in  consideration  of  some  price  or  recompence  ia 
value— (Chitty  on  Con.  108.)  And  Mr.  Chancellor  Kent 
says,  that  a  sale  is  a  transfer  of  chattels  from  one  person 
to  another,  for  a  valuable  consideration,  and  three  things 
are  requisite,  viz.,  the  thing  sold,  which  is  the  object  of 
the  contract ;  the  price,  and  the  consent  of  the  contract- 
ing parties— (2  Kent's  Com.  367,  1  ed.) 
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Id  order  to  render  the  contract  valid,  the  thing  sold 
must  have  an  actual  or  potential  existence.  Thus,  If 
one  person  sells  to  another  his  horse,  which  happens  to 
be  dead  at  the  time,  the  contract  is  necessarily  void,  the 
object  of  it  having  failed,  though  the  parties  were  alike 
ignorant  of  the  fact. 

In  respect  to  the  price,  if  property  is  sold  for  cash,  and 
the  money  paid,  the  contract  is  complete ;  so,  it  is  equally 
perfect,  if  a  credit  is  stipulated,  if  no  act  remains  to  be 
done  by  the  purchaser ;  as.  If  he  has  delivered  to  the  sel- 
ler the  proper  securities,  ^c.  But  if  any  act  remains  to 
be  done  by  the  vendee,  to  entitle  himself  to  the  immedi- 
ate possession  of  the  thing  purchased,  the  contract  is  in- 
choate, and  the  title  of  the  vendor  does  not  pass  from 
him.  The  distinctions  upon  this  head  are  many  and 
^btle,  and  as  they  do  not  materially  concern  the  present 
enquiry,  we  proceed,  for  the  present,  to  consider  the  third 
constituent  of  a  sale — viz.,  the  consent  of  the  contracting 
parties. 

In  a  contract  of  sale,  it  is  agreed  by  all,  that  there  must 
be  a  concurrence  of  the  minds  of  the  vendor  and  vendee. 
Thus,  if  a  person  offer  to  sell  a  thing,  and  prescribes  his 
terms,  and  another  agrees  to  purchase,  but  proposes 
other  terms  as  the  condition,  there  is  no  sale,  unless  the 
seller  accept  the  modification ;  for  until  then,  there  is 
wanting  the  aggregatio  mentium.  What  shall  constitute 
a  consent  in  every  case,  is  liable  to  a  great  diversity  of 
opinion.  Pothier^  with  his  accustomed  accuracy  of  ex- 
pression, supposes  it  to  consist  in  the  concurrence  of  the 
will  of  the  vendor^  to  sell  a  particular  thing  to  the  vendee 
for  a  specified  price,  with  the  will  of  the  latter  to  huj 
(be  same  thing  for  that  price, 
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lu  the  case  before  us,  it  does  DOt  appear  that  the  seller 
of  the  slaves  ever  had  a  personal  interview  ia  regard  to 
the  sale,  but  that  the  proposition  to  sell,  was  made  by 
letter,  written  from  a  place,  distant  three  hundred  miles 
or  more  from  the  defendant's  residence,  and  from  where 
the  slaves  were  at  the  time.  Cases  have  frequently  oc- 
curred, where,  under  such  circumstances,  a  negotiation 
has  been  carried  on  between  the  contracting  parties  by 
letter— and,  as  in  all  probability,  they  will  multiply  with 
the  increase  of  commerce  and  facilities  of  correspondence, 
it  is  necessary  that  such  rules  should  be  observed,  as  will 
subserve  the  convenience  of  parties,  and  protect  their  ia- 
terest.  While,  therefore,  it  is  impossible  that  there  should 
be  a  contract,  without  the  concurrence  of  the  parties,  it 
is  not  indispensable  that  their  wills  should  concur  at  the 
same  instant  of  time ;  providing  the  will  of  the  one  not 
concurring  at  first,  is  declared,  before  the  consent  of  the 
other  is  recalled.  Thus,  although  the  party  making  the 
offer  necessarily  assents  to  a  sale,  before  the  party  acceptr 
ing,  yet  his  assent  must  be  continuing  down  to  the  time 
of  acceptance ;  and  unless  the  nature  of  the  subject  pro- 
posed to  be  sold,  or  the  terms  of  the  offer  to  sell  require 
Immediate  action,  the  willingness  to  contract  is  presumed 
to  continue,  until  the  attempts  of  the  parties  at  negotia- 
tion have  ceased,  unless  the  proposition  is  sooner  with- 
drawn—(Adams  vs.  Lindsell,  1  Barn.  &  Aid.  R.  681.)  In 
the  case  here  cited,  the  court  say,  *<  the  defendants  must 
be  considered,  in  law,  as  making,  during  every  instant  of 
time  their  letter  was  travelling,  the  same  Identical  offer 
to  the  plaintiffs ;  and  the  contract  is  complete,  by  the 
acceptance  of  it  by  the  latter."    The  principle  of  this 
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decision  is,  that  an  offer  to  sell,  made  by  letter,  binds  the 
party  malting  it,  when  accepted,  if  not  revoked  previous 
to  acceptance ;  up  to  that  time,  the  locus  penUeniice  of  ttte 
seller  continues,  and  if  be  has  not  exercised  it,  the  bar* 
gain  will  be  considered  as  struclc.  We  are  aware,  thai 
the  doctrine,  as  we  have  stated  it,  was  so  qualified  by 
the  Supreme  court  of  Massachusetts,  as  to  require  not 
only  an  acceptance  of  the  offer,  but  also  that  it  should 
have  been  notified  to  the  party  malsiing  the  offer,  or  his 
knowledge  be  inferrable  from  the  fact,  that  the  party 
accepting,  used  the  proper  means  to  give  notice,  and  a 
sui&cient  time  had  elapsed  for  its  reception.  In  regard 
to  this  qualification,  it  has  been  well  said,  that  if  the 
contract  is  not  consummated  until  the  party  accepting, 
,  has  given  notice  to  the  party  offering ;  upon  the  ground, 
that  the  parties  must  know  that  their  minds  meet  on  the 
subject  of  the  contract,  the  accepting  party  ought  not  to 
be  bound,till  he  knows  the  party  offering,  had  not  with- 
drawn the  offer  before  knowledge  of  acceptance.  But 
the  case  from  Massachusetts  does  not,  in  our  opinion, 
harmonise  with  the  current  of  decision  on  the  point,  or 
the  principles  of  law— (4  Ring.  Rep.  653 ;  Lupin  vs.  Ma- 
rie, 6  Wend.  Rep.  77;  Mactier's  adm'ors  vs.  Frith,  ibid. 
103.) 

In  Eliason  vs.  Henshaw,  (4  Wheaton's  Rep.  228,)  it  is 
said,  that  "  until  the  terms  of  the  agreement  have  re- 
ceived the  assent  of  both  parties,  the  negotiation  is  open, 
and  imposes  no  obligation  on  either."  So,  in  the  Circuit 
court  of  the  United  States  for  Pennsylvania,  it  was  held, 
that  contracts  are  made  by  an  offer  on  one  side,  and  an 
acceptance  on  the  other— (Coxe's  Dig.  192.)    These  cita- 
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tiOQ»  show,  thnt  it  istbe  assent  of  the  parties  that  com- 
pletes the  contract.  It  must,  then,  be  very  immaterial, 
whether  the  parties  themselves  mutually  possess  the 
knowledge  that  their  minds  have  met,  since,  before  the 
stipulations  of  the  contract  are  executed,  they  must  know 
it,  that  each  may  perform  the  terms  it  respectively  en- 
joins. 

Since,  however,  a  proposition  to  sell,  imposes  no  obli- 
gation, till  accepted,  it  is,  in  general^  competent  for  the 
party  offering,  to  withdraw  it,  any  time  previous  to  ac- 
ceptance ;  and  if  he  do  so,  a  subsequent  acceptance  will 
not  bind  him,  though  made  before  th^  accepting  party 
had  notice  of  the  withdrawal  To  exemplify;  suppose 
A  has  oflfered  by  letter  to  sell  to  B  a  slave— B  accepts  the 
offer,  by  addressing  a  letter  to  A,  assenting  to  his  terms : 
if  the  latter  did  not,  previous  to  the  date  of  ffs  letter,  re- 
call the  offer,  he  is  bound  by  the  contract — but  if  he  with- 
drew it,  by  a  letter  sent  toB,  before  B's  letter  was  writ- 
ten, the  acceptance  of  the  latter  would  be  unavailing  for 
any  legal  purpose ;  and  this,  too,  though  the  letter  of 
withdrawal  was  not  received.  This  example  rests  upon 
the  well  settled  rule,  that  the  concurrence  of  both  parties 
is  essential  to  a  contract  of  sale,  though  given  at  different 
times. 

Having  stated  these  principles,  we  will  now  apply 
them  to  the  facts  upon  the  record.  Pinkney  Caldwell 
being  in  need  of  money,  both  in  North  Carolina  and 
Creorgia,  writes  a  letter  from  the  latter  State,  to  the  de- 
fendant, residing  in  Marengo  county,  Alabama,  in  which 
he  proposes  to  sell  to  him  two  negro  girls  belonging  to 
him,  (Caldwell,)  but  then  in  the  possession  of  the  defend- 
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ant,  for  tbe  sum  of  one  thousand  dollars,  to  be  paid  to 
Hiram  Caldwell,  who  would  execute  a  bill  of  aafe  there- 
for. Hiram  Caldwell,  it  appears,  was  the  Iiearer  of  the 
letter,  and  delivered  to  the  defendantj  a  few  days  after  It 
was  written.  Upon  the  delivery,  tbe  defendant  expressed 
his  willingness  to  purchase  the  slaves,  and  bis  readin^M 
then  to  pay  for  them ;  to  which  the  agent  replied,  that  it 
was  not  necessary — that  he  did  not  want  the  money, 
till  he  was  ready  to.return  to  North  Carolina  In  March, 
eighteen  hundred  and  tbirty-flve,  when  Hiram  Caldwell 
was  about  leaving  for  North  Carolina,  he  called  on  tbe 
defendant  for  the  money,  received  it,  and  made  him  bills 
of  sale  for  tbe  negroes,  in  his  own  name. 

Now,  it  is  clear,  that  what  passed  betweed  Hiram 
Caldwell  and  tbe  defendant,  upon  the  former  delivering 
to  the  latter,  the  letter  of  Pinlcney  Caldwell,  did  not 
amount  to  a  sale  of  the  negroes.  Tbe  proposition  of] 
Pinkney  Caldwell,  was  to  sell  for  cash— no  money  wa^j^ 
paid  at  that  time  by  tbe  defendant  The  agency  of  Hi- 
ram Caldwell,  so  far  as  tbe  letter  affords  evidence  of  it, 
was  to  receive  tbe  money,  and  execute  a  bill  of  saler. 
The  offer  to  sell,  then^  was  not  met  by  tbe  defendant,  in 
ttie  only  manner  in  which  it  could  have  been,  viz.,  by 
tbe  payment  of  the  price ;  and  Hiram  Caldwell  was  not 
authorised  to  agree  upon  other  terms. 

We  have  seen  that  the  period  during  which  an  offer 
to  sell,  is  considered  as  remaining  open,  depends  upon 
the  circumstances  of  the  case,  and  must  be  regarded  ra- 
ther as  a  question  of  fact,  than  of  law.  In  the  present  case, 
we  infer  that  the  object  of  Pinkney  Caldwell,  was  to  sell 
the  slaves,  and  receive  tbe  money  by  Hiram  Caldwell, 
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on  his  return  to  North  Carolina  or  Georgia,  as  it  waa 
there,  that  his  necessities  required  it,  and  consequently, 
the  offer,  unless  withdrawn,  may  be  supposed  to  coiir 
tinue  until  that  time.  Such  being  the  interpretation  to 
be  placed  upon  the  letter  of  Plnkney  Caldwell,  when  ta- 
ken in  connection  with  Hiram  Caldwell's  deposition,  we 
must  consider  whether  there  is  any  e?idence  of  the  with- 
drawal of  the  offer  to  sell.  The  only  evidence  on  this 
point,  is  the  bill  of  sale  to  the  plaintiffs :  this  clearly  in- 
dicates an  indinposition  or  inability  on  the  part  of  Pink- 
oey  Caldwell,  to  sell  the  slaves  to  any  one  else,  after  ttie 
plaintiffs  became  the  purchasers ;  and  if  the  letter  to  the 
defendant,  was  a  mere  offer  to  sell,  without  requiring 
an  advance  of  money,  the  sale  to  the  plaintiffs  would 
have  operated  as  a  re-call  of  it.  But  such  is  not  its  cha- 
racter—the  letter  proposes,  it  is  true,  to  sell;  but  it  goes 
further— it  designated  an  agent  to  receive  the  money,  and 
to  furnish  the  proper  evidence  of  a  transfer  of  title.  To 
allow  the  aale  to  the  plaintiffs  to  prejudice  the  defendant, 
without  proof  that  he  was  cognizant  of  it  before  he  ad- 
vanced his  money,  woald  be  the  extreme  of  injustice. 
Here,  the  defendant  is  in  possession  of  the  property,  un- 
conscious that  the  owner  had  sold  it— the  owner  previ- 
ously informing  him,  that  he  had  appointed  an  agent  to 
sell  to  him  at  a  fixed  price.  A  purchase  made  under 
such  circumstances,  must  be  allowed  to  relate  back  to 
the  time  the  letter  was  written,  in  order  to  sustain  the 
defendant's  title.  If  Plnkney  Caldwell,  then,  had  a  title, 
the  defendant  must  be  regarded  as  succeeding  to  it.  Upon 
the  opposite  conclusion,  purchase!^  through  an  agent  of 
the  seller,  would  be  hazardous,  as  it  could  not  be  known 
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Where  the  principal  resided  at  a  distance  from  the  place 
of  sale,  that  he  had  not  previously  sold  the  property,  or 
withdrawn  the  amhorlty  of  the  agents 

Thus  we  have  seen,  that  an  offer  to  sell,  not  requiring^ 
its  acceptance  to  be  accompanying  with  the  money,  may 
be  re-called,  without  notice  being  first  received  by  the 
person  to  whom  it  is  made— that  an  offer,  which  re^ 
quires  the  payment  of  the  money  as  the  condition  of  ac^ 
ceptance,  cannot  be  accepted,  unless  the  money  is  paid — 
that  an  authority  to  a  third  person  to  receive  money  and 
convey  title,  binds  the  principal,  unless  he  has  revoked  it| 
and  given  notice,  either  expressly  or  impliedly  to  a  per- 
son, who,  upon  the  faith  of  the  power,  pays  the  money^ 
and  receives  a  convey ance  of  title— that  the  period  during 
which  an  offer  to  sell  remains  open  to  acceptance^  de^ 
pends  upon  the  terms  in  which  it  is  made,  and  other  at* 
teodant  eircumstancesw  It  will  follow,  from  the  aseer-^ 
talnment  of  these  principles,  that  if  the  purchase  of  the 
defendant,  through  Hiram  Caldwell,  was  not  tainted, 
with  fraud,  or  other  circumstances  of  unfairness,  his  title  ] 
most  be  preferred  to  that  of  the  plaintiSs.  ^ 

2.  The  bill  of  sale  from  Hiram  Caldwell  to  the  defend- 
ant, cannot  be  regarded  as  the  act  of  Pinlcney  Caldwell 
— it  does  not  profess^  on  its  face,  to  have  been  made  for 
him,  but  is  made  by,  and  exeoujed  in  the  name  of,  Hiram 
Caldwell  aUme,  The  case  of  Skinner  vs.  Gunn  &  Gunn, 
at  this  term,  is  decisive  of  the  point ;  yet  it  was  compe- 
tent for  the  defendant  to  have  resorted  to  other  evidence, 
to  make  out  his  title.  No  deed  or  other  writing,  is  ne- 
cessary to  pass  the  title  to  personal  estate,  and  .the  depo- 
sition of  Hiram  Caldwell  was  clearly  admissible,  to  show 
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that  he  bad  received  the  purchase  money  oq  accouat  of 
bis  principal,  such  evidence  would  have  been  equivalent 
in  law,  to  a  bill  of  sale  executed  in  due  form,  by  Pinkney 
Caldwell. 

It  has  been  argued  for  the  plaintiffs,  that  even  conce- 
ding that  the  defendant  sustained  his  title  without  the 
aid  of  the  bill  of  sale,  yet  the  admission  of  the  bill  of  sale 
was  an  error,  for  which  the  Judgment  of  the  Circuit  court 
should  be  reversed.  It  is  a  well  settled  rule  of  evidence, 
that  where  a  deed  or  other  instrument  is  produced,  which 
is  attested  by  a  subscribing  witness,  the  party  offering 
it,  must  call  the  witness  to  prove  its  execution,  or  else 
account  for  his  absence ;  so  strict  is  this  requirement,  that 
it  is  not  dispensed  with  in  the  case  of  a  deed,  by  the  ac- 
knowledgment of  the  party  executing  it.  The  rule  re- 
sults from  the  legal  supposition,  that  itie  parties  them- 
selves, by  selecting  a  subscribing  witness,  have  mutually 
agreed  to  rest  upon  his  testimony,  in  proof  of  the  execu- 
tion of  the  instrument,  and  of  the  circumstances  which 
then  took  place,  and  because  he  knows  those  facts  which 
are  probably  unknown  to  others.  The  idea^  that  the 
subscribing  witness  is  better  acquainted  with  the  cir- 
cumstances attending  the  making  the  instrument, we  all 
know  is  frequently  unfounded  in  point  of  fact ;  yet  the 
legal  rule  is  too  firmly  established,  to  be  departed  from, 
where  the  attendance  of  the  witness  can  be  coerced — 
(See  1  SUrkie's  Ev.  330 ;  4  Burr.  Rep.  2275 ;  4  M.  &  S* 
Rep.  350 ;  Fox  et  al.  vs.  Rail  et  al.  4  Johns.  R.  477;  Ab- 
bott vs.  Plumbe,  Doug.  R.  216 ;  2  East's  R.  187;  Johnson 
vs.  Mason,  1  Esp.  Rep.  89 ;  Jones  vs.  Brewer,  4  Taunt 
Bep.  46;  Call  vs.  Dunning,  4  East's  R.  53;  Bowles  vs. 
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Langworthy,  5  T.  R.  366 ;  Willoughby  vs.  Carleton,  9 
Johns.  R.  136;  Manners  vs.  Postan,  4  Esp.  R.  239;  Bre- 
ton vs.  Cape,  Peake's  Cases,  30 ;  Edinburgh  vs.  Crudell,  2 
Starkie's  Cases,  281;  Hogland  vs.  Sebring,  2  South'ti  R. 
103;  Williams  vs.  Davis,  1  Penn.  R.  177;  McMahan  vs. 
McGrady,  5  Serg.  4*  Rawle's  R.  314 ;  Heckert  vs.  HainCi 
6  Binn.  R.  16 ;  Higgs  vs.  Dixon,  2  Starkie's  Cases,  180 ; 
Barnes  vs.  Trompowski,  7  T.  R.  266 ;  Handy  vs.  The' 
State,  use  of  To wnsend.  7  Har.  &  Johns.  R.  42 ;  Wil- 
liams' ex'rs  vs.  The  Mayor  of  Annapolis,  6  Har.  &  Johns. 
R.  350 ;  McPhersotn  vs.  Rathbone,  1 1  Wend.  98 ;  Sluby 
vs.  Champlin,  4  Johns.  R.  461.)  In  the  case  of  Bennet 
vs.  Robinson's  adm'r,  (3  Stew.  <fc  Por.  R.  227,)  the  ques- 
'tion  came  directly  before  the  court.  There,  the  defend- 
ant denied  that  his  intestate  had  executed  the  note  de- 
clared on.  The  plaintiff,  who  was  the  assignee  of  the 
note,  was  also  a  subscribing  witness,  and  having  become 
interested,  offered  proof  of  his  hand  writing,  which  be- 
ing rejected,  he  proposed  to  prove  the  signature  of  the 
maker,  and  his  admission  that  he  signed  It^whioh  evi- 
dence was  also  rejected  by  the  Circuit  court.  Thl9  court 
reviewed  the  leading  authorities  with  great  care  and  iQ^ 
dustry,  and  conclude,  that  where  the  execution  of  an  in^ 
Btrument,  whether  under  seal  or  not,  is  properly  In  issue, 
the  evidence  of  the  subscribing  witness  Is  the  best,  aad 
only  admissible  evidence,  if  he  be  living,  and  within  the 
reach  of  the  process  of  the  court ;  unless  he  has  become 
legally  Incompetent,  from  some  cause  not  chargable  as  a 
fault,  against  the  party  on  whom  It  devolves  to  make  the 
proof.  That  evidence  of  the  hand- writing  df  the  sub- 
scribing witness  to  a  promissory  note,  or  of  the  signature 
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of  the  maker,  and  bis  admission  of  its  execution,  is  not 
admissible  in  an  action  against  the  maker,  where  such 
subscribing  witness,  after  attesting  the  note,  become  the 
assignee  thereof,  and  sues  as  plaintiff.  Whatever  might 
be  my  opinion,  if  this  case  were  res  Integra^  it  is  enough 
to  say,  that  the  question  is  settled,  by  authority  which  I 
do  not  feel  licensed  to  disregard. 

It  was  argued  for  the  defendant,  that,  conceding  tlie 
general  rule  to  be  as  we  have  stated  it,  the  case  at  bar 
does  not  come  within  its  influence— that  Hiram  Cald- 
well being  an  agent,  was  a  competent  witness  to  prove 
the  execution  of  the  bill  of  sale,  though  the  attendanee 
of  the  subscribing  witness  might  have  been  coerced.  No 
authority  has  been  cited  to  sustain  this  distinction,  and 
my  reflections  persuade  me,  that  it  is  not  defensible  in 
principle ;  yet  my  brethren  differ  with  me,  and  think  the 
argument  well  founded,  and  maintain  that  there  is  no 
objection,  as  evidence  to  the  bills  of  sale  offered  by  the 
defendant,  or  to  the  manner  in  which  they  were  proved. 

It  is  no  objection,  on  error,  that  a  party  has  given 
more  evidence  in  the  primary  court,  than  was  necessary 
to  maintain  his  action  or  defence,  if  the  evidence  be  un- 
exceptionable in  point  of  law ;  but  be  will  not  be  al- 
lowed to  Justify  the  proceeding  below,  by  showing,  that 
in  addition  to  the  illegal  evidence,  jhe  produced  a  suffl- 

* 

elency  of  legal  proof  for  his  purposes.  All  the  evidence 
adduced  under  the  sanction  of  the  court,  is  to  be  weighed 
and  considered  of,  by  the  jury ;  and  it  will  be  impossible 
to  say,  that  their  verdict  was  not  influenced  by  that  im- 
properly admitted.  What  may  have  influenced  one  Ju- 
ror, possibly  may  not  have  been  regarded  as  of  any  mo* 


THE  SUPREME  COURT  OF  ALABAMA.         621 


Falls  &  Caldwell  vs.  Gaither. 


ment  by  another  -,  and  it  is  from  the  utter  impractica- 
bility of  Icnowing  what  effect  the  different  parts  of  the 

> 

evidence  had  on  the  minds  of  the  jury,  or  by  what  process 
of  reasoning  they  were  lead  to  their  conclusion,— that  an 
exception  for  illegal,  whatever  may  be  the  quantum  of  le- 
gal evidence,  is  always  available. 

Thus^  it  will  be  seen,  that  my  own  opinion  upon  the 
second  questi(m,  is  favorable  to  a  reversal  of  the  judgment 
of  the  Circuit  court,— but  my  brethren  differing  with 
me,  as  i  have  already  stated,  the  Judgment  must  be  af- 
firmed. 

ORMOND,  J.— I  dissent  from  the  opinion  given  in  this 
cause,  so  far  as  it  asserts  that  the  offer  of  Gaither  to  pay 
the  price  demanded  for  the  negroes,  was  not  equivalent 
to  a  payment.  I  know  of  no  case,  where  by  the  terms 
of  a  eontract,  an  act  is  required  to  be  done  by  either  par- 
ty, and  the  party  offering  to  do  the  act,  is  prevented  by 
the  other  party  from  doing  it— that  such  offer  to  perform, 
is  not  equivalent  to  a  performance.  Hiram  Caldwell 
was  the  bearer  of  the  proposition  from  the  owner  of  the 
slave,  to  Gaither,  and  his  authority  was  confined  to  the 
reception  of  the  money,  and  executing  the  bills  of  sale. 
Upon  the  acceptance  of  the  proposition  by  Gaither,  and 
the  payment,  or  offer  to  pay,  the  money  to  H.  Caldwell, 
the  right  of  Gaither  was  complete  to  the  slaves.  This 
right  could  not,  on  any  principle  with  which  I  am  ac- 
quainted, be  divested  by  the  act  of  another. 

There  could  not  be  any  controversy  or  doubt  in  this 
matter,  if  the  money  had  not,  at  the  instance  of  H.  Cald- 
well, been  permitted  to  remain  in  the  hands  of  Gaither. 
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By  80  acting,  I  do  not  understand  that  the  purchase  was 
suspended,  but  that  the  contract  was  closed,  and  that 
Gaither  was  merely  a  depositary  of  the  money  for  H. 
Caldwell.  Had  the  negroes  died  the  next  day,  there  caa 
be  no  doubt,  I  think,  that  he  must  have  sustained  the 
loss. 

My  argument  assumes  the  transaction,  as  stated  by 
H.  Caldwell,  to  be  true,  and  that  Gaither  and  H.  Cald- 
well were  acting  in  good  faith.  If  it  was  a  plan  de- 
vised between  them,  to  give  a  credit  to  Gaither,  it  would 
not  be  binding  on  Pinkney  Caldwell.  If  the  agent  had 
refused  to  receive  the  money,  it  Would  probably  have 
been  tlie  duty  of  Gaither  to  advise  Pinkney  Caldwell  of 
the  fact,  that  he  might  take  the  necessary  steps  to  obtain 
his  money;  but  that  is  not  this  case.  If  the  owner  of 
the  slaves,  instead  of  proposing  his  terms  through  Hiram 
Caldwell,  had  made  the  offer  liimself,  the  sale  would 
have  been  complete,  on  the  acceptance  of  the  terms  by 
Gaither ;  and  his  refusal  afterwards  to  receive  the  mo- 
ney, or  his  permitting  it  to  remain  in  the  hands  of  Gai- 
ther until  called  for,  could  not  affect  its  validity :  the  case 
cannot  be  altered  by  the  interposition  of  an  agent. 

That  a  sale  is  complete,  when  the  offer  is  accepted, 
even  although  the  person  making  the  offer  by  letter, 
does  not  know  of  its  acceptance  until  afterwards,  is  very 
conclusively  shown  by  Judge  Marcy,  in  the  case  of  Mac- 
tier's  adm'rs  vs.  Frith,  (6  Wend.  103.)  This  proposition, 
I  understand  the  majority  of  the  court  to  affirm :  but 
they  suppose,  that  as  the  money  was  not  paid  down, 
when  the  offer  was  accepted,  the  contract  was  not  com- 
plete.    I  think  I  have  j^hown  that  this  is  not  the  test; 
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that  la  all  cases  of  sales,  an  offer  to  pay,  Is  in  law^ 
equivalent  to  a  payment,  and  that  tbe  right  to  the  tbing 
0old,  cannot  depend  upon  the  acceptance  of  the  price  by 
the  seller. 


REED  VS.  FAWKES. 

1.  A^  fa.  levied  on  a  vessel,  will  not  divest  a  previous  lien,  aC-^ 
quired  by  a  libellant  in  admiralty. 

Error  to  the  Circuit  court  of  Mobile,  exercising  adaii-> 
ralty  Jurisdiction. 

Libel  for  wages— tried  before  Harris,  J. 

In  this  case,  the  steam-boat  Fox  was  libelled  in  admi- 
ralty, by  defendant  in  error,  and  before  the  trial)  aJLfa* 
was  levied  on  the  boat^  and  on  a  sale  under  tbe  Ji.  fa* 
Reed  became  the  purchaser.  On  the  trial  of  the  case 
made  by  th6  libel,  Reed  interposed  his  claim^  which  was 
overruled  by  the  court,  and  a  Judgment  of  condemnation 
rendered  in  favor  of  the  libellant. 

Tbe  Judgment  below  was  now  sought  to  be  reversed 
by  writ  of  error. 

Peek^  for  plaintiff  in  error. 
Stewart,  contra. 

OOLDTHWAITE,  J.— The  case  agreed,  which  is  found 
In  tbe  record,  and  on  which  tbe  Judgment  of  the  Circuit 
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court  was  rendered,  is  neither  so  full,  or  ao  satisfactory, 
as  might  be  expected,  from  the  questions  ioTol?ed  in  this 
controversy.  From  It,  however,  we  are  enabled  to  aacer- 
tain,  that  the  amount  of  the  libeilant's  claim,  as  well  as 
the  existence  of  a  lien  on  the  steam  boat,  at  the  time 
when  the  services  were  rendered,  is  distinctly  admitted ; 
but  a  'decree  of  condemnation  is  resisted,  on  the  ground, 
that  this  lien  was  subsequently  divested,  by  a  sale  under 
a  decree  ^of  condemoation  of  the  boat,  in  the  District 
court  of  the  United  States,  for  the  Southern  district  of 
Alabama. 

When  an  examination  is  made,  of  the  facts  connected 
with  the  supposed  decree  of  condemnation,  we  fifnd  that 
the  boat  was  restored,  after  seizure  on  what  is  termed 
an  admiralty  bond.  iSubsequeatly,  a  decree  was  render* 
ed,  ordering  the  steam-boat  to  be  sold,  but  no  process 
48eems  to  have  issued  under  this  decree.  The  boat  was 
eventually  sold,  on  the  first  of  March,  under  a  writ  of 
Jieri  facias^  issued  against  certain  individuals,  whom  we 
must  either  conclude  to  be  strangers  to  the  suit  in  admi- 
ralty, or  that  they  became  parties  to  it,  by  a  stipulatioa 
Ui  return  the  boat,  to  answer  the  condemnation,  or  to 
pay  whatever  sum  should  be  ascertained  to  be  due  by 
the  decree.  It  is  very  possible,  that  such  proceedings 
could  have  been  had  in  the  admiralty  court,  as  would 
have  divested  the  lien  of  the  libel lant  in  this  case;  but 
none  such  were  had,  so  far  as  we  can  ascertain  from  the 
facts  stated.  The  boat  was  restored— no  sale  was  made 
tinder  the  decree,  and  the  title  of  all  persons  remained 
as  before  the  decree.  The  sale  is  made  under  the  ordi- 
nary common  law  writ  oi  fieri  facias^  which  commands 
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the  officer  to  levy  of  any  of  the  goods  and  chattels  of  the 
defendant  therein  named,  and  can  have  no  lien  previous 
to  its  coming  to  the  hands  of  the  officer.  We  do  not 
know,  nor  does  the  case  attempt  to  inform  us,  what  title 
or  claim  the  defendants  in  this  court  had  to  the  steam- 
boat,  and  it  was  their  title  alone,  which  passed  to  the 
claimant  under  the  sale  of  the  marshal. 

There  is  nothing  in  the  case,  from  which  we  are  au- 
thorised to  infer  that  the  sale  was  made  under  the  de- 
cree of  condemnation ;  and  as  the  lien  of  the  libellant 
waB  prior  in  point  of  time,  to  any  which  the  claimant  is 
shewn  to  have  derived  under  the  sale  by  the  marshal^ 
the  Circuit  court  was  correct,  in  decreeing  a  condemnar 
tiOQ  and  sale. 

Let  the  Judgment  be  affirmed. 
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ARl^HUR  i;^.  SAUNDERS,  SURVIVING  PARTNER,  AC. 

!•  Where  defendant  contracts  to  sell  his  crop  of  cotton  to  plain- 
tiff, and  money  is  advanced  by  plaintiff,  on  the  faith  of  the 
contract,  and  but  a  part  of  the  cotton  is  deUvered, — defendaEit 
is  Uable  on  the  common  m^oney  counts^  for  the  amount  received 
by  him,  beyond  the  value  of  the  cotton  delivered.  And  to 
sustain  the  action,  it  is  not  necessary  that  the  plaintiff  should 
show  the  return^  or  an  offer  to  return  the  cotton  received — 
its  value  will  go  to  lessen  the  recovery  against  the  defendant. 

Error  to  Chambers  Circuit  court. 

Assumpsit— before  Pickett,  J. 

The  defendant  in  error  declared  against  the  plaintiff 
in  assumpsit,  for  goods,  wares  and  merchandise,  sold  and 
delivered — work  and  labor  done — money  lent  and  ad- 
vanced— money  paid,  laid  out  and  expended,  and  mohey 
had  and  received,  &c. 

To  which  the  plaintiff  in  error  pleaded  a  plea, 
amounting  substantially  to  non-assumpsit;  also  the  pleas 
of  payment  and  set-off. 

On  the  trial,  a  bill  of  exceptions  was  sealed,  at  the  in- 
stance of  the  plaintiff  in  error,  in  which  it  is  stated,  that 
it  was  shown  the  "  plaintiff  had  contracted  with  the  de- 
fendant for  his  crop  of  cotton,  which  was  to  be  delivered 
at  a  future  time,  that  a  portion  of  it  had  been  delivered, 
and  received  by  the  plaintiff,  and  that  the  greater  part 
of  the  money  sued  for,  and  almost  all,  was  money  ad- 
vanced on  the  faith  of  the  contract.  On  this  state  of 
facts,  the  counsel  for  the  defendant  requested  the  court 
to  charge  the  jury,  that  the  plaintiff  could  not  recover 
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for  the  meaey  so  advanced,  insisting  that  the  actlOQ 
should  have  been  on,  and  for  a  breach  of  the  special  con- 
tract. But  the  court  charged,  that  as  to  any  amount  ad- 
vanced beyond  the  cotton  received,  it^  could  be  recovered 
in  this  action,  if  the  contract  had  not  been  fully  complied 
with,  on  the  part  of  the  defendant." 

The  jury  having  found  a  verdict  against  the  defendant 
below,  and  Judgment  being  rendered  thereon,  he  has 
brought  bis  case  here,  and  assigns  for  error— 

1.  That  the  Circuit  court  erred  in  refusing  to  give  the 
charge  required ; 

2.  That  there  is  also  error  in  tlic  charge,  as  given  to 
the  jury. 

Harris,  for  plaintiff  in  error. 
Phelan,  contra. 

COLLIER,  C.  J.— It  is  an  undeniable  principle,  that 
where  money  has  been  paid  by  the  plaintiflF  to  the  de- 
fendant, upon  a  contract  which  is  afterwards  rescinded, 
either  in  consequence  of  the  nature  of  the  contract,  or  by 
consent,  or  by  the  act  of  the  defendant,— then,  as  the  coa- 
sideration  has  failed,  the  plaintiff  is  entitled  to  recover 
back  his  money,  in  an  action  for  money  had  and  received* 
But  to  sustain  the  suit  on  this  ground,  it  is  necessary  that 
each  party  should  be  placed  in  statu  quo,  if  it  be  practica- 
ble ]  therefore,  where  the  plaintiff  has  purchased  a  horse 
or  other  chattel,  with  a  warranty,  which  the  defendant 
has  broken,  if  the  plaintiff  would  rescind  the  contract, 
he  must  return,  or  offer  to  return,  the  horse  or  other  chat- 
tel, in  a  reasonable  time.     The  necessity  of  making  a 
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return,  in  order  to  a  disaffirmance  of  the  cohtract,  has 
not  been  considered  as  of  universal  application.  In  Han- 
cock vs.  Tanner  &  Evans,  (4  Stew.  <fc  Por.  R.  262,)  the 
piaintiflF  in  error  agreed,  in  consideration  that  the  defend- 
ants bad  advanced  to  him  a  sum  of  money,  that  he  would 
deliver  to  them  a  certain  quantity  of  cotton — he  delivered 
a  part  of  it,  but  not  so  much  as  was  of  equal  value  with 
the  money  advanced.  The  defendants  brought  an  ac- 
tion, to  recover  of  the  plaintiff,  for  the  failure  to  comply 
with  his  contract.  The  plaintiff  insisted,  that  as  the 
defendants  had  not  disposed  of  the  cotton  delivered,  as 
by  their  contract  they  had  undertaken  to  do,  that  he  was 
not  liable,  on  his  special  contract,  or  in  indebitatus  as- 
/mmpsitf  for  the  difference  between  the  value  of  the  cot- 
ton delivered,  and  the  money  received.  The  court  dis- 
allowed his  defence,  and  said  that  no  action  could  have 
been  sustained  on  the  special  contract,  as  the  defendants' 
in  error  had  performed  their  agreement  differently  from 
its  terms,  and  that  they  were  entitled  to  "  resort  to  the 
money  counts  for  a  recovery."  Here  is  a  direct  authority 
In  favor  of  the  present  action. '  It  was  not  considered  ne- 
cessary that  the  cotton  should  have  been  returned  to  the 
seller  before  suit  brought.  On  this  point,  it  Is  not  im- 
probable, that  the  court  was  influenced  by  the  conside- 
ration, that  the  nature  of  the  subject  was  such,  that  the 
purchaser  could  not  be  expected  to  keep  It,  any  longer 
than  was  necessary  to  find  for  It  an  advantageous  mar- 
ket—and further,  that  the  seller  could  not  have  been  in- 
jured by  the  failure  to  return  It,  as  he  could  have  been 
allowed  its  full  value.  In  admeasuring  the  extent  of  the 
recovery  against  him. 
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Without  examining  farther  the  case  cited,  We  are  wil- 
ling to  abide  by  it,— and  the  consequence  is,  that  the 
Judgment  must  be  affirmed. 


ABERCROMBIE  VS.  KNOX  k,  C0« 

1,  An  objection  to  the  form  of  a  declaration  merely,  is  not  avail-* 
able,  under  our  statute  of  amendments. 

Error  to  Talladega  Circuit  court. 

Assumpsit,  against  the  endorser  of  a  bill  of  exchange 
— tried  before  Shortridge,  J. 

The  plaintiff  in  error  was  sued  in  the  Circuit  court  of 
Talladega,  as  the  first  endorser  of  a  bill  of  exchange,  pay- 
able at  the  branch  of  the  State  Bank  at  Montgomery. 
Presentment  and  non-payment  were  duly  alleged,  but 
the  declaration  did  not  negative  the  payment  of  the  bill, 
by  the  drawer  or  subsequent  endorser,  in  its  breach.  And 
for  this  cause,  it  was  insisted,  that  the  declaration  was 
too  defective  to  sustain  the  judgment. 

Stane^  for  plaintiff  in  errpr. 
Martin^  contra. 

COLLIER,  C.  J.— The  judgment,  it  may  be  remarked, 
is  by  nil  dicit,  on  plea  withdrawn,  and  in  its  form,  may 
cure  defects,  which  would  be  otherwise  available.  But 
we  io  not  think  the  declaration  would  have  been  bad 
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on  demurrer ;  the  objection,  at  most,  is  to  the /army  which 
our  statute  of  jeofails  of  eighteen  hundred  and  twenty- 
four,  does  not  tolerate.  It  was  enough,  then,  to  have 
stated  a  legal  liability  by  the  plaintiff  in  error,  and  his 
failure  to  discharge  it ;  this  is  sufficiently  done,  and  if 
the  bill  had  been  paid  by  either  of  the  other  parties^  he 
might  have  shown  it,  in  his  defence— (Vide  Hennell's 
Forms,  119  ;  3  vol.  Law  Lib.) 
Judgment  must  be  affirmed. 
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GREGG  t;^.  HINSON  ET  AL. 

1 .  A  judgnaent  readered  on  a  trial  of  the  right  of  property,  before 
a  justice  of  the  peace,  may  be  removed  by  certiorari  to  the 
County  court. 

Error  to  Wilcox  County  court. 

This  was  a  trial  of  right  of  property,  before  a  justice 
of  the  peace,  in  which  the  defendants  in  this  court  were 
claimants.  A  verdict  and  Judgment  being  rendered  against 
them,  they  applied  for,  and  obtained  from  the  judge  of 
the  County  court  of  Wilcox,  a  writ  of  certiorari,  removing 
the  cause  into  the  County  court  for  another  trial,  and  a 
Judgment  was  there  rendered  in  their  favor.  Prom  this 
Judgment,  a  writ  of  error  is  prosecuted  to  this  court. 

The  only  error  relied  on  is,  that  the  County  court  had 
not  Jurisdiction. 

Stewarty  for  plaintiff  in  error. 

ORMOND,  J.— Whether  the  County  court  has  jurisdic- 
tioa  in  trials  of  right  of  property,  on  appeal  or  certiorari 
from  the  judgment  of  a  justice,  will  depend  on  the  con- 
struction of  the  diflferent  statutes.  The  act  regulaiting 
trials  of  right  of  property  before  justices  of  the  peace,  wa» 
passed  on  the  twentieth  of  December^  eighteen  hundred 
and  twenty-two,  ^^and  authorises  syi  appeal  to  the  next 
Circuit  court.  On  the  twenty-fouy,h  of  December,  of  the 
same  year,  an  act  was  passed  to  regulate  proceedings  in 
the  courts  of  law  and  equity  in  this  State,  and  provides, 
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that  "  appeals  shall  lie  from  Justices  df  the  peace,  to  the 
respective  Circuit  or  County  courts,  under  the  same  regu- 
lations as  heretofore  prescribed  by  law,  for  taking  ap- 
peals to  the  Circuit  courts"— (Ailc.  Dig.  261.)  A  section 
of  the  same  law,  to  be  found  in  Aikin's  Digest,  246,  s.  8, 
gives  the  judges  of  the  County  court  concurrent  Jurisdic- 
tion with  the  Judges  of  the  Circuit  court,  to  grant  writs 
of  certiorari  and  supersedeas^  returnable  to  the  County 
court.  Taking  these  statutes  together,  we  thlak  the  ju- 
risdiction  is  conferred  on  the  County  court.  The  two 
last  cited  enactments,  are  general  in  their  terms,  and  suf- 
ficient to  give  the  County  court  jurisdiction :  they  are 
also  subsequent  in  point  of  time,  and  do  not  conflict  with 
the  section  first  cited.  There  is,  therefore,  do  error  ia 
the  Judgment  of  the  County  court,  and  it  is  affirmed. 
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THE  STATE  VS,  GAUS. 

1.  In  an  indictmient  for  trading  with  a  slave,  the  afverment,*  tbafC 
it  was  without  the  consent  of  the  master  or  ownery  need  not 
be  proved. 

Error  to  Montgomery  Circuit  court. 

Indictment  for  trading  with  a  slave,  wUhout  consent—- 
tried  before  Pickens,  J. 

In  this  case,  defendant  was  convicted  on  an  indictment 
for  trading  with  a  slave,  without  the  cdnsent  of  the  mas- 
ter or  owner.  On  the  trial,  the  State  failed  to  prove  thft£ 
the  alave  had  not  the  leave  or  consent  of  the  master  or' 
owner.  The  court  below  was  requested  by  defendant 
to  charge  the  Jury,  that  such  proof  was  necessary  to  sap- 
port  the  indictment,  which  was  refused.  The  court 
charged  the  Jury,  that  if  the  trading  with  the  slave  was^ 
proved,  the  consent  or  authority  was  ar  matter  of  excuse^ 
to  be  proved  by  defendant— to  which  defendant  exceptedy 
and  now  asdgns  for  error. 

J.  A.  Campbell,  for  plaintiff  in  error. 
Attorney  General^  contra. 

GO^^DTHWAITE,  J.— The  rule  with  respect  to  tbe^ 
proof  of  negative  averments  in  indictments,  appears  ta 
have  been  subject  to  much  change  in^the  English  courts, 
—they  sometimes  balding,  that  the  prosecution  was 
bound  to  establish  the  negative  feet  averred ;  as  in  the 
cases  of  Rex  vs.  Rogers,  3  Camp.  654 ;  Rex  vs.  Hazy  et 
9P  '        80 
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aL  2  Carr.  &  Payne,  458— and  at  other  times  declaring, 
that  proof  of  the  act  was  sufficient  to  support  a  convic- 
tion, unless  the  defendant  shewed  the  circumstances 
which  could  alone  render  it  lawful— (Rex  vs.  Turner,  5 
M.  &  S.  206;  Rex  vs.  Hanson,  cited  2  Russel  on  CrimeSi 

693.) 

The  case  of  Rex  vs.  Rogers,  above  cited,  was  very  sim- 
ilar to  the  present,  as  the  prisoner  was  indicted  for  cours- 
ing deer  in  an  enclosed  ground,  ^'  without  the  consent  of 
the  owner ;"  but  this  case  was  overruled  by  that  of  Rex 
T&  Hazy  et  al.  in  which  it  was  held,  on  an  indictment 
for  lopping  trees'  "  without  the  consent  of  the  owner," 
that  the  want  of  consent  might  be  inferred,  from  the  cir- 
cumstances attending  the  act  itself— (See  also  Rex  vs.  Al- 
len, Ry.  ^  Moody  Cr.  C.  156.)  In  the  still' later  case  of 
Rex  vs.  Hanson,  above  cited,  a  conviction  was  had  before 
two  Justices,  for  selling  ale  without  an  excise  license. 
The  information  negatived  the  defendant's  having  a  li- 
cense, but  there  was  no  evidence  to  support  this  negative 
averment ;  the  only  evidence  being,  that  the  defendant 
had  in  fact  sold  the  ale.  The  conviction  was  held  to  be 
proper. 

It  is  difficult  to  distinguish  this  case,  from  the  one  now 
under  consideration ;  as,  in  both  cases,  the  statute  makes 
use  of  negative  words,  but,  in  effect,  prescribes  a  qualifi- 
eation  which  must  be  had,  before  the  act  can  be  {awful. 
If  a  contrary  rule  was  to  be  adopted,  with  reference  to 
the  statute  under  which  the  defendant  is  indicted,  It 
would  be  difficult,  and,  in  many  cases,  wholly  imprac- 
ticable, to  prove  the  want  of  consent ;  as,  in  the  case  of 
the  absence  or  death  of  the  master,  owner  or  overseer  of 
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the  Slave.  On  the  other  hand,  no  Inconvenience  or  diffi- 
culty can  exist,  in  requiring  proof  from  the  defendant,  of 
the  authority  under  which  he  acted,  and  which  could 
alone  excuse'  the  sale.  If  it  is  said,  that  the  defendant 
would  be  remediless  in  the  event  of  the  death  of  the  mas- 
ter, owner  or  overseer,  by  whom  the  authority,  if  verbal, 
was  given,  it  may  be  observed,  that  the  consent  could 
then  be  implied  from  other  circumstances  attendant  oq 
the  transaction,  if,  in  point  of  fact,  any  such  consent  was 
given.  If  the  consent  was  in  writing,  no  such  difficulty 
could  ever  arise;  and,  if  personally  given,  the  same  wit- 
nesses who  would  give  testimony  as  to  the  fact  of  sale, 
would  also,  in  all  probability,  establish  the  consent,  if 
any  was  given. 

We  are  of  opinion,  that  there  was  no  error  in  refusing 
the  instruction  asked  for,  or  in  those  which  were  given. 
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PIBB  vs.  m'kiNLEY,  HOPKCNS,  AND  THE    HEIRS  OP  HENRV 

CHAMBERS,  DEC'd. 

« 

1.  A  father  devised  and  bequeathed  to  hjs  children,  (being  a 
daughter  and  two  sons,  then  infants  of  tender  years,)  a  large 
Ileal  and  personal  estate,  to  be  equally  divided  between  them* 
The  share  of  the  daughter  was  to  be  assigned  her,  if  she  de- 
sired  ity  when  she  married  or  attained  her  majority.  The 
daughter  married,  and  died  about  three  months  thereafter^ 
neither  herself  or  husband  having,  during  the  coverture,  asked 
or  desired  a  division  of  the  estate ;  but  the  executors  still  coa- 
tinued  to  hold  the  same  under  the  will.  On  a  bill  filed  by  the 
husband,  to  obtain  the  wife's  interest  in  her  father's  estate,  it 
was  held  that  he  was  not  entitled  to  recover ;  because  the 
wife's  share  had  not  been  reduced  into  possession  during  her 
life, 

%r  One  who  takes  possession  of  the  property  of  an  infant,  without 
the  authority  of  law,  may  be  treated  as  a  guardian ;  but  one 
who  lawfully  holds  as  an  executor,  cannot  be  treated  as  a 
guardian  against  his  consent, 

3,  The  plaintifi  also  sought  to  recover  by  his  bill,  a  female  slave 
and  her  children,  alleged  to  have  been  given  to  his  wife  by  her 
grandfather^  and  delivered  to  the  testator,  as  her  father  and 
guardian  by  nature ;  which  slaves  came  to  the  possession  o^ 
and  were  still  retained  by  the  executors.  Held,  that  from  the 
plaintiff's  own  showing,  his  remedy  was  complete  at  law,  if 
he  was  entitled  to  the  slaves,  and  equity  would  not  relieve  hinL 

Error  to  the  Court  of  Chancery  at  Huntsville, 

Bill  and  answers  heard  before  Chancellor  PecAr. 

The  plaintiff  filed  his  bill  on  the  equity  side  of  the 
Circuit  court  of  Madison,  which,  upon  the  establlshmeat 
qf  the  separate  courts  of  Chancery,  was  transferred  to 
the  Chancery  court  holden  at  Huntsville, 

Jn  the  bill,  it  is  stated  that  Henry  Chambers,  late  of 
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the  county  Limestone,  Alabama,  departed  tbis  llfp,  in  tbe 
year  of  our  Lord  one  tbousand  eight  hundred  and  twen- 
ty-five, having  first  made  and  published  his  last  will  and 
testament— a  copy  of  which  is  exhibited  with  the  bill — 
That  the  will  was  admitted  to  probate  in  the  Orphan^ 
court  of  Limestone,  on  the  sixth  day  of  March,  eighteeo 
hundred  and  twenty-six,  and  the  defendants,  McKinley 

■ 

ttnd  Hopkins,  duly  qualified  as  executors  thereof,  and 
have  ever  since  continued  to  act  as  such. 

The  bill  further  states,  that  the  executors  were  also 
appointed  by  the  testator,  testamentary  guardians  of  bia 
children,  and  up  to  that  time,  continued  to  act  in  the  two* 
fold  capacity  of  executors  and  guardians.  No  other 
guardians  have  been  appointed ;  and  although  McKinley 
and  Hopkins  gave  no  bond,  as  such,  inasmuch  as  the  es- 
tate  was  directed  by  the  will,  to  be  kept  together  until 
the  testator's  daughter  married,  or  attained  the  age  of 
twenty-one  years,  upon  the  happening  of  either  of  which 
events,  her  portion  wels  to  be  assigned  her,  if  she  desired 
it;  yet  they  have  superintended  the  education  of  the  tes^ 
.  tator's  children,  and  defrayed  their  expenses  out  of  the 
estate  left  by  him. 

The  testator  left  three  children,  of  very  tender  years— 
viz.,  Mary  S.,  a  daughter,  and  Robert  S.  and  Henry,  soaa 
— the  two  latter  of  whom  are  still  under  the  age  of 
twenty-one.  By  the  will,  it  was  directed  that  the  estate 
should  be  equally  divided  between  these  children— the 
respective  shares  of  Robert  S.  and  Henry  to  be  assigned 
them  on  attainitfg  their  majority ;  and  the  executors 
were  authorised  to  vest  such  money  as  the  testator  should 
die  possessed  of,  or  as  might  thereafter  be  raised  from 
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his  estate,  above  what  was  necessary  to  the  education 
and  support  of  his  children,  in  such  manner  as  be  might 
think  most  useful  to  them. 

It, is  charged  by  the  bill,  that  the  testator's  estate  con- 
sisted of  a  cotton  plantation,  and  about  fifty-five  negroeSi 
together  with  farming  utensils,  household  and  kitchen 
furniture— a  large  quantity  of  cotton  in  market — bonds 
and  notes  to  a  large  amount,  and  cash,— in  proof  of 
which,  the  plaintifl^  refers  to  the  inventory  returned  by 
the  executors.  It  is  further  charged,  that  the  negroes 
have  increased  greatly  in  numbers,  and  that  the  income 
from  the  estate  has  greatly  exceeded  the  expences  inci- 
dent to  the  education  and  maintenance  of  the  children. 
Further — the  executors,  under  the  power  supposed  to  be 
vested  in  them,  have  purchased  a  large  quantity  of  land, 
thus  converting  personal  property  to  a  large  amount  into 
real  estate :  some  of  these  purchases  were  made  prior  to 
the  marriage  of  Mary  S.  Chambers,  and  some  subse- 
quently. 

The  plaintiff  alleges  that  Mary  S.  owned,  at  the  death 
of  her  father,  in  her  own  right,  a  negro  woman  named 
Rhoda,  about  twenty -two  years  old,  and  her  child,  Alice, 
about  one  year  old — which  negroes  are  returned  in  the 
inventory,  as  belonging  to  Mary  S.,  having  been  given  to 
her  by  her  grandfather— that  these  negroes  have  increased 
in  number,  and  that  the  defendants,  McKinley  and  Hop- 
kins, have  had  them  in  their  possession,  as  the  undisputed 
property  of  Mary  S.,  since  the  sixth  day  of  March,  eigh- 
teen hundred  and  twenty-six,  up  to  the  filing  of  the  bill 
in  this  case. 

The  plaintiff  charges,  that  on  the  twenty-fifth  day  of 
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February,  eighteen  hundred  and  thirty-five,  he  intermar- 
ried with  Mary  S.  Chambers,  with  the  consent  and  ap 
probation  of  McKinley  and  Hopkins,  as  her  guardians — 
that  they  lived  together  as  husband  and  wife,  until  the 
twenty-eighth  day  of  May,  of  that  year,  when  she  de^ 
parted  this  life.  The  plaintiff  did  not,  nor  did  his  wife 
request  a  division  of  the  testator's  estate  after  their  mar- 
riage, but  the  same  continued  as  theretofore,  in  the  pos- 
session of  the  executors,  under  their  appointment  as  such, 
and  as  guardians  under  the  wilL 

The  bill  concludes,  by  praying  the  usual  process 
against  the  defendants,  that  they  may  answer,  &c. — that 
Rhoda,  and  her  child  Alice,  together  with  her  increase^ 
be  delivered  over  by  the  executors  to  the  plaintiff,  with 
a  reasonable  hire  for  their  services-^rand  further,  thai 
OQe*tliird  part  of  the  testator's  estate  be  allotted  him,  and 
that  a  pecuniary  equivalent  be  decreed  him,  for  one-third 
part  of  all  the  monies  which  have  been  vested  in  lands 
— that  if  the  relief  asked  for,  be  denied  him,  the  plaintiff 
then  asks  such  relief  as  may  be  proper,  &c. 

The  view  taken  of  the  case,  in  the  opinion  of  this 
court,  does  not  make  it  necessary  to  make  a  detailed  ab- 
stract of  the  answers :  only  so  much,  then,  as  Is  deemed 
material,  will  be  noticed.  Th^  defendants,  McKinley 
and  Hopkins,  admit  the  death  of  Henry  Chambers— that 
he  made  a  willj  appointing  them  executors — that  they 
qualified  as  such,  and  returned  an  inventory  of  their  tes- 
tator's estate,  as  stated  in  the  plaintiff's  bill.  They  also 
admit,  that  they  were  appointed  testamentary  guardians 
of  the  children  of  the  testator,  and  have  directed  their 
education,  and  defrayed  the  expences  of  their  mainte- 
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naoce ;  yet,  they  explicitly  aver,  that  they  never  took  upon 
themselves  the  guardianship,  by  qualifying  as  the  law 
provides;  but  on  the  contrary  thereof,  upon  consultatioa 
between  themselves,  shortly  after  the  death  of  their  tea- 
talor,  they  determined  not  to  take  upon  themselves  that 
trust,  under  the  impression,  that  the  powers  conferred  by 
the  will,  would  enable  them,  as  executors,  to  discbarge 
the  duties  pertaining  to  the  office  of  guardian. 

The  defendant,  McKinley,  states  that  four  of  the  q&> 
groes  (naming  them)  mentioned  in  the  inventory,  have 
died,  and  that  the  surviving  slaves,  and  their  increase, 
iaduding  Rhoda  and  her  children,  now  nmnber  eighty- 
oeveo. 

The  defendants,  McKinley  and  Hopkins,  admit  that 
they  have  purchased  with  tlie  monies  belonging  to  the 
estate  of  their  testator,  a  considerable  quantity  of  real 
estate,  both  before  and  since  the  intermarriage  of  the 
plaiatiff  and  Mary  S.  Chambers,  which  they  insist  tl>ey 
Were  authorised  to  do  by  the  will.  In  regard  to  the  wo- 
man Rhodn,  and  her  children,  they  say  that  they  cannot 
admit  that  they  belonged  to  the  wife  of  the  plaintiff.  It 
to  true^  in  the  inventory,  they  say  that  Rhoda,  and  Alice, 
then  her*only  child,  belonged  to  Mary  S.,  "  as  toe  are  in- 
formed^  This  information  was  not  derived  from  their 
testator^  but  from  some  one  after  Ills  death ;  and  in  sta- 
ting it  in  the  inventory,  they  did  not  intend  to  decide 
the  question  of  property  between  the  heirs.  They  ad- 
mit the  intermarriage  of  the  plaintiff  and  Mary  S.,  and 
the  death  of  the  latter,  as  stated  in  the  bill — but  they  in- 
sist that  neither  the  plaintiff  nor  Mary  S.,  during  tiielifs 
of  the  wife,  ever  intimated  a  wish  that  her  portiom  of 
the  testators  estate  should  be  set  apart  to  her. 
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The!  defeodaat,  Hopkins,  ia  his  answer  accordlag  V^ 
the  statute,  claiuas  the  benefit  of  a  demurrer  to  the  plain- 
tiff's bill. 

The  heirs  of  the  testator  answer  through  A.  F.  Hoji- 
tsAxXBi  their  guardian  ad  lUem,  in  usual  forn),  calling  upott 
the  plaintiff  to  matce  good  their  case  by  proof,  and  claitq<^ 
)pg  all  advantage  that  might  have  been  gained  by  a  de- 
murret;  The  deposition  of  Samuel  Vaughan,  taken  s^t 
the  Instance  of  the  plaintiff,  was  read  at  the  hearing.* 
The  witness  states,  that  in  the  year  eighteen  hundred 
apd  eighteen,  or  the  first  of  eighteen  hundred  and  nine- 
teen," he  brought  from  Virginia,  ttie  negro  woman  Rt^oda,- 
tben  ttged  about  five  or  six  years.  She  was  sent  to  Mary 
8.  Chc^mbei^s,  as  a  present  from  her  grandfather.  Rhoda 
)i49  t^o*  children— Alice,  about  twelve  years  old,  and^ 
WUsotf,'  about  seven.  The  average  annual  hire  of  the' 
womatf,  with  her  children,  since  H.  Chambers'  deaths 
would  be  about  twenty-five  dollars. 

At  the  hearing,  the  chancellor  dismissed  thei  bill^ri?' 
formaj  anfd  rendered  a  decree  against  the  plaintifiT  fof 
posts;  from  which  decree,  the  plaintiff  has  prosecuted  a 
writ  of  error  to  this  court. 

J.  A.  Campbell  ^  McClung,  for  plaintiff  in  error. 
Hopkinsi  contra. 

COLLIER,  C.  J.— In  real  estate,  the  husband  gains  $ 
title  only  to  the  rents  and  profits  daring  coverture,  but 
t|^  estate  Itself  remains  entire  to  the  wife,  after  the  (ieatl^ 
qf  her  husband,  or  to  her  heirs,  if  she  dies  before  him; 
Uale^  by  the  birth  of  a  child,  he  becomes  tenant  for  Uf$ 
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by  the  curtesy.  But  in  chattel  interests,  the  sole  and 
absolute  property  vests  in  the  husband,  to  be  disposed  of 
at  his  pleasure,  if  he  chooses  to  take  possession  of  them ; 
for  Unless  he  reduces  them  into  possession,  no  property 
vests  in  him,  but  they  shall  remain  to  the  wife,  or  to  her 
rcpresentativres,  after  the  coverture  is  determined. 

A  chattel  real,  vests  in  the  husband  sub  modo;  as,  in 
the  case  of  a  lease  for  years,  the  husband  shall  receive 
all  the  rents  and  profits  of  it,  and  may,  if  he  pleases,  sell 
or  dispose  of  it  during  thfe  coverture :  it  is  liable  to  exe- 
cution for  his  debts :  and  if  he  survives  his  wife,  It  is,  to 
all  intfents  and  purposes,  his  own.  Yet,  if  he  has  made 
no  disposition  thereof  in  her  lifetime,  and  dies  before  his 
Wife,  he  cannot  dispose  of  it  by  will :  for  the  husband 
having  made  no  alteration  in  the  property  during  bis  life, 
it  never  was  transferred  from  the  wife.  Such  is  also  the 
law  In  regard  to  chattels  personal,  or  chqses  in  action : 
as  debts  upon  bond,  contracts,  and  the  like ;  these  the 
husband  may  have,  if  he  reduces  them  into  possession, 
by  receiving  them,  or  recovering  them  at  law.  And  upon 
such  receipt,  they  are  absolutely. and  entirely  his  own; 
and  shall  go  to  his  executors  or  administrators,  or  as  he 
Ahall  bequeath  them  by  will,  instead  of  re-vesting  in  the 
Wife.  But  if  he  dies  before  he  has  recovered  or  reduced 
them  into  possession,  so  that  at  his  death  they  still  con- 
tinue chases  in  action,  they  shall  survive  to  the  wife.  In 
both  these  species  of  property,  the  rule  is  the  same,  in 
cade  the  wife  survives  the  husband  :  but  in  case  the  hus- 
band survives  the  wife,  it  is  very  different  at  common  law, 
with  respect  to  chattels  real,  and  choses  in  action  ;  for 
he  shall  have  the  chattel  real,  by  survivorship,  but  not  the 
cliose  in  action. 
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In  respect  to  chattels  personal,  or  choses  in  possessiODi 
which  the  wife  hath  in  her  own  right,  ,as  ready  naoney, 
&c.  the  husband  acquires  an  immediate  and  absolute 
property  therein  by  the  marriage,  not  only  potentiaUy, 
but  in  fact,  which  never  can  again  re-vest  In  the  wife,  or 
her  representatives— (2  Bla,  Com.  433,  434,  435.)  Such 
is  the  law,  as  laid  down  by  the  learned  commentator 
upon  the  English  Law;  and  it  was  affirmed  by  this  court 
in  Johnson  adm'r  vs.  Wren,  3  Stew.  Rep.  172;  Mayfield 
?B.  Clifton,  ibid.  375;  and  in  Hogan  vs.  Bell  and  wife,  4 
Stew.  <k  Por.  R.  31Q,~so  far  as  it  relates  to  the  perianal 
chattels  of  i]f\e  wife  in  action.  4 

In  Mayfleld  vs.  Clifton,  the  plaintiflf  filed  his  petition 
in  the  Orphan's  court,  in  Avlnch  he  represented  that  Tho- 
mas Murphy  died  in  eighteen  hundred  and  fifteen,  pos- 
sessed of  negroes  and  other  personal  property :  that  hi? 
estate  was  free  of  debt ;  that  he  left  his  widow,  Francen 
J.,  and  two  infant  children ;  Nancy,  of  whom  the  petlr 
tioner  was  guardian— and  John,  of  whom  Clifton  was 
guardian— that  the  widow  was  appointed  administratrix 
of  the  estate  by  the  Orphan's  court,  in  which  the  petition 
was  filed,  and  shortly  afterwards  intermarried  with  Cllfr 
ton,  and  died  in  eighteen  hundred  and  twenty-seven. 
Whereupon,  the  plaintiff  prayed  that  the  estate  might 
be  distributed  according  to  law.  The  facts  stated  in  the 
petition  were  admitted— and  further,  it  was  agreed  that 
the  property  in  question  was  in  the  possession  of  Fran- 
ces J.,  from  the  death  of  Thomas  Murphy,  "till  her  seconcl 
marriage,  and  from  that  event,  in  the  possession  of  her- 
self and  the  said  Clifton,  till  her  death,  which  occurred 
Qt  the  time  mentioned  in  the  petition;  and  that  no  disr 
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tribution  of  said  property  was  ever  made  between  the 
paid  Frances,  in  her  lifetime,  and  the  children  of  Mur- 
J)hy."  The  Orphan's  court  was  of  opinion,  that  Clifton 
was  entitled  to  the  distributive  share  of  his  deceased  % 
wife,  although  there  had  been  no  distribution  made  In 
the  lifetime  of  the  wife;  but  this  court  reversed  its  de* 
feiree,  considering  it  necessary  to  entitle  Clifton  to  hid 
wife's  distributive  share  of  her  estate,  that  his  possession 
^houl4  have  been  quasi  husband,  whereas  the  facta 
phowed  that  his  possession  was  only  as  administrator  In 
right  of  his  wife.  That  the  law  was  correctly  stated, 
we  think  will  not  adrnit  of  serious  controversy— (Wallace 
(fet  ux.  vs.  Taliaferro  et  ux.  2  Call's  R.  447;  Schuyler  vs. 
Jfoyle,  5  Johns.  Ch.  R.  196 ;  2  Kent's  Com.  115, 116 ;  Ba- 
ker vs.  Hall,  12  Tesey's  R.  497;  Mitford  vs.  Mitford,  9 
Vesey's  R.  95,  96;  Carr  vs.  Taylor,  10  Vesey's  R.  579; 
Wlldman  vs.  Wildman,  9  Vesey's  R.  177;  Nash  vs.  Nash, 
SMad.  R.  139;  Toller's  Ex'rs,  220,  221;  Clancy's  Rights 
Of  Won^en,  2 ;  Sturgineger  vs.  Hannah  et  al.  2  Nott  & 
MpC.  R.  147.) 

Property  may  be  said  to  be  in  possession,  where  a  man 
)iath  both  the  right,  and  also  the  occupation  of  the  thing 
— it  is  in  action,  where  a  man  hath  not  the  possession, 
|>nt  merely  a  right  to  possess  the  thing.  In  the  latter 
qase,  the  thing  is  said  to  be  rather  in  potentia  than  in  esse; 
Ihough  the  owner  may  have  as  absolute  a  property  in, 
And  be  as  well  entitled  to,  such  things  in  action,  as  to 
things  in  possession— (2  Bla.  Com.  396,  397.) 

Having  stated  these  principles,  by  which  the  marital 
tights  of  the  huslmnd  are  to  be  determined,  we  proceed 
to  consider  the  nature  of  the  interest  which  the  plaintiff 
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acquired  by  marriage,  in  the  wife's  undivided  portian  of 
her  father's  estate.  To  the  real  estate  of  the  wife,  we 
do  not  understand  thai  the  plaintiff  asserts  any  title,  but 
he  seeks  an  equivalent  in  money,  to  the  extent  of  one- 
third  the  value  of  the  realty  belonging  to  the  testator's 
estate,  which  the  executors  have  purchased.  He  further 
demands  an  equal  interest  with  his  wife'-s  surviving  bro- 
thers in  the  personal  estate  in  possession,  and  in  the 
debts  due,  ^c.  The  will  clearly  shows,  that  the  execu* 
tors  possessed  the  entire  confidence  of  the  testator,  and 
confers  a  large  discretion  upon  them  ;  yet,  as  the  view 
we  take  of  the  case,  does  not  require  an  exposition  of 
the  will  in  this  particular,  we  decline  to  notice  further 
the  legality  of  the  powers  they  have  exercised.  We  will, 
however,  examine  the  plaintiff's  pretensions,  upon  the 
hypothesis  that  the  investment  of  money  in  land  was  un- 
authorised, and  that  for  the  purpose  of  distribution,  it 
must  still  be  regarded  as  money.  ' 

We  have  already  seen,  that  if  the  share  of  the  plaintiff's 
"wife,  in  her  father's  estate,  was  regarded  as  in  action — 
that  not  having  received  or  recovered  it,  he  has  no  right 
to  possess  it  now.  Clancy,  in  his  Rights  of  Married  Wo- 
men, 109,  in  enumerating  choses  in  action,  mentions 
"debts  by  obligation,  contract,  or  otherwise,  for  rent,  mo- 
ney lent,  money  had  and  received,  or  for  the  price  of 
work  and  labor,  &c.  (fcc. ;  also  legacies,  shares  of  intes- 
tate's estates,  money  in  the  funds,  or  any  other  claim  to 
personal  property,  which  has  not  been  reduced  into  pos* 
session."  To  the  same  effect,  is  Johnson,  adm'r,  vs. 
Wren,  3  Stew.  R.  175,  and  Hood  vs.  Archer  et  al.  2  Nott 
&  McC.  R.  149.     The  interest  of  the  plaintiff's  wife, was 
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a  right  to  an  undivided  third  of  her  father's  estate,  ia  the 
hands  of  his  executors,  and  according  to  the  authorities 
cited,  was  in  action  only. 

It  has,  however,  been  argued  for  the  plaintiff,  that  the 
wife's  interest  was  not  a  mere  right  to  the  distributioa 
of  property  in  the  bands  of  the  executors  of  her  deceased 
father;  but  thQ  defendants,  McKinley  and  Hopkins,  hav- 
ing been  appointed  by  tlie  will,  guardian^s  of  the  testa- 
tor's children,  and  having,  in  effect,  performed  the  duties 
pertaining  to  that  office,  should  be  heWto  account  as 
such,  and  the  possession  be  taken  to  have  been  in  that 
character. 

In  Magee  vs.  Toland,  (8  Porters  R.  36,)  it  was  decided, 
(hat  the  possession  of  the  guardian,  is  the  possession  of 
the  ward;  and  the  ward  having  married,  the  possession 
was  eo  instantly  transferred  to  the  husband,  and  the  pro- 
perty should  be  regarded  as  in  his  possession,  as  much  as 
if  there  had  been  an  actual  manucaption.  In  that  case, 
there  was  but  one  slave  in  controversy,  and  no  one  claim- 
ed an  interest  in  that  slave  but  the  wife  of  Toland,  so 
long  as  she  lived. 

In  the  case  at  bar,  both  the  executors  explicitly  deny 
that  they  ever  accepted  the  guardianship  of  the  heirs  of 
their  testator,  as  provided  by  law  in  the  case  of  testa- 
mentary guardians— (Aik.  Dig.  sec.  10,  11,  p.  221,  222.) 
They  admit  that  they  have  discharged  the  duties  of  guar- 
dians of  all  the  children,  and  that  some  of  the  receipts 
given  them  for  disbursements  about  their  maintenance, 
describe  them  as  guardians,  but  they  considered  it  very 
immaterial,  as  they  designedly  omitted  to  take  upoa 
themselves,  any  bther  trust  than  that  of  executors,  and 
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the  receipts  referred  to,  have  been  allowed  In  the  settle- 
ment of  Iheir  accounts,  as  executors.  True,  there  ai^e 
Instances  In  which  persons  taking  possession  of  the  es- 
tatesof  infants,  have  been  held  to  account  as  guardians^* 
though  they  may  never  have  received  any  Judicial  ap- 
pointment. 

Thus,  in  Lloyd  and  wife  vs.  Tlie  Ex'rx  of  Cannon  et 
al.  (2  Dess.  Rep.  232,)  it  appears  that  Cannon,  the  testa- 
tor, (a  connection  of  Mrs.  Lloyd,)  on  the  death  of  her  fa- 
ther, took  charge  of  her  person  and  property,  and  tooK 
out  such  authority  as  was  then  to  be  obtained  from  the 
British  Board  of  Police,  which  w^as  the  only  semblance 
of  civil  authority  in  Charleston,  then  held  by  the  enemy 
as  a  garrison  town.  After  the  restoration  of  the  Ameri- 
can government.  Cannon,  without  taking  out  letters  of 
administration,  continued  to  manage  the  affairs  af  his 
young  relation,  who  lived  in  his  family.  A  question 
.  was  made,  whether  Cannon  should  not  be  regarded  as  a 
wrong-doer,  and  so  not  entitled  to  commission.  The 
court  considered  that  he  should  rather  be  commended 
than  censured,' for  getting  possession  of  the  estate  as  he 
did,  though  he  should  afterwards  have  applied  for  letters 
of  administration ;  yet  he  was  regarded  as  a  trustee,  and 
as  such,  equitably  entitled  to  his  commissions. 

So,  if  a  man  intrudes  upon  an  infant,  he  shall  receive 
the  profits  but  as  guardian,  and  the  infant  shall  have  an 
account  against  him  in  chancery,  as  guardian ;  for  equi- 
ty will  consider  him  as  a  trustee.  If,  however,  the  in- 
fant so  elect,  he  may  treat  the  intruder  as  a  trespasser — 
(Newburgh  vs.  Bickerstaff,  1  Vern.  R.  295 ;  Morgan  vs. 
Morgan,  1  Atk.  R.  488 ;  Mellish  vs.  Mellish,  I  Sim.  4-Stu. 
R.  138 ;  2  Ponb.  Eq.  235,  236.) 
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The  cases  cited  are  unlike  tlie  present.  In  Lloyd  aD4 
Wife  vs.  The  Ex'rx  of  Cannon  et  al.  the  acts  of  Caunoii 
Were  conservative,  and  considered  as  justified  by  tbc 
condition  of  the  country  at  the  time— clearly  manlfestiag 
en  intention  not  to  benefit  himself  alone,  but  to  protect 
the  interest  of  his  young  relation.  Had  he  been  regarded 
in  equity  as  a  wrong-doer,  his  services,  though  meritori- 
ous, would  have  been  uncompensated. 

The  cases  cited  from  Vernon,  &c>  only  prove  that  aa 
infant  may  charge  one  who  tortiously  possesses  hlaisell' 
of  his  property,  either  as  his  guardian  or  a  wrong-doer, 
•this  right  of  election  results  from  the  fact,  that  the  po>- 
seasion  ia  unauthorised,  and  it  may  be  more  beneficial  to 
the  infant,  to  treat  the  trespasser  as  a  guardian,  than  iQ 
his  true  character. 

But  in  the  case  at  bar,  the  defendants,  McKinley  and 
Hopkins,  had  a  right  to  the  possession  of  the  estate  left 
by  their  testator,  under  the  express  terms  of  the  apt^ 
And  though  they  might  have  accepted  the  guardianship 
Df  the  heirs,  and  as  such,  have  directed  their  education; 
yet  it  might  well  be  questioned,  that  considering  the  char- 
i^toter  of  the  trusts  imposed  upon  them  by  the  will^  whether 
ikey  should  not^  as  executors^  have  retained  the  possession  of 
the  property.  Be  this  as  it  may,  in  point  of  law,  they 
aever  were  guardians.  As  executors,  they  might,  and 
mutually  did  possess  and  retain  the  estate  committed  to 
their  charge,  together  with  its  increase ;  and  we  canaot 
now  say  that  they  assumed  another  office,  and  assign  to 
it  their  possession. 

It  is  not  pretended,  that  any  distribution  of  the  pro- 
perty in  the  hands  of  the  executors,  was  at  any  titne  du- 
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ring  the  life  of  the  plaintiff's  wife,  made  or  desired.  And 
even  supposing  that  the  testator  may  have  left  Iand(» 
which  vested  in  his  heirs,  yet  as  we  have  no  statute  sim- 
ilar  to  that  of  the  32  Hen.  VIII,  c.  37,  which  gives  to  the 
husband  arrears  of  rent  due  to  the  wife  before  her  cover^ 
ture,  in  case  of  her  death,  the  plaintiff  cannot  recover 
any  thing  for  rent— (See  OgnePs  case,  4  Co.  R,  5h) «  Nor 
have  we  any  statute  like  the  29  Car.  II,  c.  3,  which  en- 
acts, that  the  husband  shall  have  administration  of  all 
his  wife's  personal  estate,  which  he  did  not  reduce  into 
his  possession  during  her  life,  and  retain  the  same  to  hi» 
own  use.  From  a  view  of  all  which,  it  will  follow,  thai 
the  plaintiff  can  claim  nothing  und^  the  will  of  hi» 
wife's  father. 

Id  respect  to  the  woman  Rhoda,  and  children.  Which 
are  said  to  have  been  given  to  the  wife  of  the  plaintiff 
by  her  grandfather,  it  is  argued  for  the  defendants^  that 
these  cannot  be  recovered ;  or  if  recoverable,  not  by  suit 
in  equity — That  the  possession  of  the  executors  was  ad- 
verse to  an  immediate  and  exclusive  ppssessHon  in  the 
wife,  and  not  as  bailees  for  her ;  or  if  not  adverse,  their 
remedy  was  complete  at  law.  If  the  first  objection  is 
well  taken,  it  is  clear,  that  the  possession  did  not  vest  ia 
the  wife,  by  operation  of  law,  and  consequently,  nothing 
passed  to  the  husband  by  virtue  of  the  marriage.  We 
will,  however,  waive  the  decision  of  this  question,  since 
it  is  clear,  that  if  the  plaintiff  had  such  a  possession  of 
these  slaves,  as  gave  him  the  title,  his  legal  remedy  is 
adequate,  and  of  consequence,  cliancery  cannot  afford 
him  redress. 

The  hire  of  Rhoda  and  her  children,  must  be  regarded 
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as  a  chose  in  action,  and  cannot  be  recovered ;  unless  it 
be  as  an  incident  to  a  suit  in  which  the  slaves  themselves 
are  recovered. 

The  result  of  our  opinion  is,  that  the  decree  of  the 
chancellor  is  correct,  and  it  is  therefore  affirmed,  wlUi 
costs. 


m'cutchen's  adm'hs  vs.  m'cutciien. 

1.  Proof,  that  a  witness  wliose  testimony  has  been  talcen  by  com- 
mission de  bene  esse,  started  before  court  to  move  with  his 
family  to  a  neig^hboring  State,  is  sufficient  to  authorise  the 
reading  of  the  deposition. 

2.  A  witness,  whose  credibility  is  impeached,  is  sufficiently  sus- 
tained by  proof  that  '*  his  general  character  was  good,  and  that 
he  was  entitled  to  full  credit  on  his  oath." 

3.  An  unconditional  grant  of  personal  property,  is  perfected  by 
the  delivery  of  the  deed  to  a  third  person,  for  the  use  of  the 
grantee,  though  the  possession  may  remain  in  the  groator. 

4.  Such  a  deed  cannot  be  revoked  by  the  grantor  after  delivery, 
as  the  deed  vests  the  title  to  the  property,  and  the  right  of  pos- 
session in  the  grantee. 

5.  The  intention  of  the  grantor  in  making  the  deed,  when  ascer- 
tained from  the  deed  alone,  is  for  the  court  to  determine,  and 
not  the  jury. 

6.  As  between  the  donor,  and  those  claiming  under  him  and  the 
donee,  a  gift  of  personal  property  by  deed,  is  valid,  though  pos- 
session remain  with  the  grantee. 

Error  to  Jackson  Circuit  court. 
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DetlDue  for  slaves— tried  before  Lane^  J. 

John  McCutchen,  of  Jackson  county,  in  his  life  time, 
executed  a  deed  of  conveyance  of  sundry  negro  slaves,  to 
his  grandson,  William  W.  McCutchen,  then  in  the  State 
of  Mississippi,  and  delivered  the  same  to  John  H.  Gray, 
10  be  handed  to  W.  W.  McCutchen.  John  McCutchen 
died  in  January,  eighteen  hundred  and  thirty-five,  and 
shortly  afterwards,  Gray  handed  the  deed  to  said  W.  W. 
McCutchen,  who  then  obtained  possession  of  the  negroes 
mentioned  in  the  de'fed.  The  suit  was  brought  by  the 
plaintiffs,  administrators  of  John  McCutchen,  against  the 
grantee,  for  the  recovery  of  the  slaves.  VXt^—non-detinet. 
Verdict  and  Judgment  for  defendant. 

The  deed  was  as  follows : 

"  To  all  people  to  whom  these  presents  shall  come— I, 
John  McCutchen,  do  send  greeting:  "Know  ye,  that  I, 
the  said  John  McCutchen,  of  the  county  of  Jaclcson,  and 
State  of  Alabama,  for,  and  in  consideration  of  the  love, 
good  will  and  affection,  (and  services  rendered,)  by  my 
loving  grandson,  William  Walker  McCutchen,  have  given 
aad  granted,  and  by  these  presents  do  freely  give  and 
grant,  unto .  the  said  William  Walker  McCutchen,  bis 
beirs,  executors  or  administrators,  a  negro  woman  named 
Mlna,  and  her  children,  to  wit,  Sally,  (a  girl,)  Taletha, 
Anna,  a  boy  Andrew,  and  Alexander;  also  a  girl,  an  \vk- 
fant  named  Mary.  To  have  and  to  hold  the  said  ne- 
groes, to  him  the  said  William  Walker  McCutchen,  hlB 
heirs,  executors  or  administrators,  from  henceforth,  as  hi« 
proper  right,  absolutely,  without  any  manner  of  condjir 
tl6D.    In  witness  whereof,  ^'C. 

John  M^CUitchen,  [seal.] 
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Signed,  sealed  and  delivered,  In  presence  of  John  H. 
Gray." 

The  testimony  of  Gray,  in  support  of  the  deed,  wbb 
taken  by  commission,  he  being  about  to  leave  the  State. 
The  deposition  was  objected  to,— when  proof  was  made 
that  Mr.  Gray  had  started  for  Arlcansas,  and  the  objec- 
tion was  overruled.  The  credit  of  Gray  being  impeach- 
ed, proof  of  his  "  good  character,  and  that  he  was  enti- 
tled to  full  credit  on  oath,"  was  made  by  the  depositioa 
of  James  B.  Graham. 

Upon  this  evidence,  plaintiffs  requested  the  court  to 
give  the  jury  the  following  instructions: 

1.  That  if  it  was  part  of  John  McCutchen's  instructions 
to  Gray,  and  his  intention  in  mailing  said  deed,  that  the 
property  given  therein,  should  not  pass  into  the  possessloa 
of  the  defendant  till  after,  his  death,  and  the  property 
was  not  in  fact  put  in  his  possession  till  after  the  death 
of  said  John  McCutchen,  it  was  not  a  good  gift, — which 
instruction  was  given  with  this  qualification :  that  If  the 
deed  remained  in  Gray*s  hfinds  unrevoked,  till  after  do- 
nor's death,  and  was  then  delivered,  it  completed  aad 
perfected  the  gift ; 

2.  That  to  constitute  a  good  grant,  or  gift  of  personal 
property,  the  possession  of  the  property  must  pass  out  of 
the  donor,  and  vest  in  the  donee  immediately;  and  if  it 
do  not  so  pass,  the  grant  or  gift  is  not  a  good  one, — which 
was  refused  to  be  given  as  asked ;  and  the  court  charged, 
that  if  the  deed  was  delivered,  the  delivery  perfected  the 
grant  or  gift ; 

3.  That  if  the  deed  was  deposited  with  Gray,  to  be 
delivered  to  defendant,  in  the  event  that  John  McCutchen 
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should  die  before  his  return  to  the  county,  and  defendant 
did  return  to  the  county  before  his  death,  that  upon  such 
return  before  thd  death,  the  agency  and  authority  of  Gray 
ceased :  that  he  had  no  power  to  deliver  the  deed,  and 
any  delivery  made  by  him  after  the  death  of  John  Mc- 
Cutchen, was  not  good,— which  was  refused ;  and  the 
court  charged,  that  if  the  deed  remained  in  Gray's  hands 
unrevotted,  till  donor's  death,  and  was  afterwards  dcr- 
livered  by  him,  such  delivery  was  good,  and  perfected  the 

gift; 

4.  If  they  believed  there  was  not  such  a  possession  of 
the  property  in  defendant,  as  would  take  away  John 
McCutchen's  election  during  his  life,  whether  to  deliver 
it  or  not,  that  for  the  want  of  such  possession,  taking 
away  his  power  of  election,  the  gift  was  not  complete — 
which  instruction  the  court  refused  to  give ; 

5.  That  if  defendant  obtained  possession  of  the  pro- 
perty after  the  death  of  John  McCutchen,  without  the  au- 
thority or  consent  of  any  person  qualified  to  give  it— such 
possession  would  not  perfect  the  gift.     Refused. 

6.  If  the  possession  of  personal  property,  given  whe- 
ther by  deed  or  by  parol,  do  not  pass  out  of  the  donor  at 
the  time  of  the  gift,  such  gift  is  not  good— which  instruc- 
tion was  refused ; 

7.  That  if  it  be  a  condition  of  a  gift  of  personal  pro- 
perty, that  the  thing  given,  shall  not  be  delivered  till  a 
future  day,  and  the  thing  given  is  never  delivered  during 
the  life  of  the  donor,  the  gift  is  not  good,  whether  it  be 
by  deed  or  parol — which  was  refused. 

The  court  charged,  that  the  delivery  of  the  deed  in 
this  case,  to  the  witness  Gray,  amounted  to  a  delivery 
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of  the  property  given,  and  the  delivery  to  him  was  a  de- 
livery to  defendant. 

The  charges  given,  and  the  refusals  to  charge  mi  re- 
quested, were  excepted  to  by  plaintiffs. 

Plaintiffs  now  assigned,  that  there  was  error — 

1.  In  admitting  Gray's  deposition  ; 

2.  In  admitting  the  deed  of  gift; 

3.  In  admitting  Graham's  deposition ; 

4.  In  admitting  proof  of  the  hand-writing  of  Joba 
McCutchen ; 

5.  In  refusing  to  give  the  instructions  as  asked,  aad  in 
giving  the  charges  objected  to. 

Robinson^  for  plaintiffs  in  error. 
Hopkins^  contra, 

ORMOND,  J.— Several  preliminary  questions  are  raised 
on  the  record  in  this  case,  and  have  been  made  in  argu- 
ment, which  it  will  be  proper  to  determine,  before  pro- 
ceeding to  the  examination  of  the  main  question. 

The  first  of  these,  is  an  objection  to  the  reading  of  the 
deposition  of  John  H.  Gray,  because  it  was  not  shewn 
that  he  had  left  the  State.  The  deposition  of  Gray  had 
been  taken  by  authority  of  the  statute  authorising  the 
depoa^ltion  of  witnesses  about  to  leave  the  State  to  be  ta- 
keQ«  As  the  statute  declares  that  depositions  shall  be 
taken  de  bene  esse^  it  was  necessary  for  the  party  o&r- 
log  it,. to  show  that  the  witness  was  not  then  within  tb9 
jurisdiction  of  the  court.  For  this  purpose,  proof  wat 
introduced,  that  the  witness,  Gray,  "  had  started  to  move 
to  the  State  of  Arkansas  with  his  family,  some  short  time 
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before  court,  but  expected  to  stop  and  stay  some  time  In 
Morgaa  county,  with  his  relations.  We  think  this  was 
sufflcieDt  to  authorise  the  reading  of  the  deposition,  un- 
lees  it  was  shown  that  the  witness  had  not  carried  his 
purpose  into  effect.  To  hold  otherwise,  would  be  to  re- 
quire the  party  wishing  to  use  such  testimony,  to  follow 
bis  witness  to  the  limits  of  the  State  to  exclude  the  pre- 
sumption, that  he  was  not  in  the  State  at  the  time  of  the 
trial. 

The  deposition  of  Gray  having  been  read,  proof  was 
offered,  conducing  to  impeach  his  credibility :  to  sustain 
him,  the  defendant  below,  and  in  this  court,  read  the  de- 
position of  James  B.  Graham,  who  deposed,  that  he  be- 
came acquainted  with  Gray  in  the  year  eighteen  hundred 
and  eighteen,  and  was  acquainted  with  him  for  three  or 
four  years  in  the  county  of  Morgan,  and  at  that  time,  his 
general  character  was  good,  and  that  he  would  be  enti- 
tled to  full  credit  on  his  oath.  This  testimony  is  ob- 
jected to,  because  the  witness  did  not  state  that  he  knew 
the  general  character  of  Gray  for  veracity.  To  enable  a 
witness  to  testify  to  the  credibility  of  a  person,  he  must 
know  the  general  estimation  in  which  he  is  held  by  his 
neighbors:  this  constitutes  his  general  character.  We 
cannot  agree  with  the  counsel  for  the  plaintiffs,  that  a 
man  notoriously  wanting  in  veracity,  could  be  considered 
to  be  a  person  of  good  general  character.  This  neces- 
sary constituent  of  good  character,  must  be  included  in 
the  general  terms  employed  by  the  witness,  especiaHy, 
as  he  adds,  that  "  he  would  be  entitled  to  crqdit  on  his 
oath." 

The  defendants  below  were  also  permitted  to  prove 
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the  hand  writing  of  John  W.  McCutchen,  the  maker  of 
a  deed,  the  execution  of  which  the  witness,  Gray,  had 
proved— and  it  is  insisted  that  this  was  improper,  becwiae 
evidence  bad  been  offered  by  the  plaintiffs,  conduciag  to 
show  that  McCutchen,  the  maker  of  the  deed,  was  aot 
competent  to  make  a  deed,  from  imbecility  of  mind.  Oa 
looking  into  the  bill  of  exceptions,  it  appears  that  testi- 
mony was  offered  by  the  plaintiffs,  to  shQW  the  imbe- 
cility of  mind  of  John  McCutchen,  but  conceding  that 
the  testimony  objected  to,  would  have  been  improper  on 
that  issue,  (which  it  is  not  necessary  now  to  determinej 
that  could  not  have  prevented  the  defendant  from  intro- 
ducing it  for  another  purpose  for  which  it  was  compe- 
tent, and  to  which  object  it  would  haye  been  restrained, 
on  molion  by  the  court.  The  motion,  therefore,  to  ex- 
clude it  generally,  was  properly  rejected. 

These  preliminary  questions  out  of  the  way,  we  will 
DOW  proceed  to  consider  the  principal  question  in  the 
cause,  arising  out  of  the  different  charges  given  and  re- 
fused by  the  court.  These  charges  all  relate  to,  and 
grow  out  of,  a  gift  or  grant  of  the  sldves  in  controversy, 
alleged  to  have  been  made  by  John  McCutchen,  to  the 
defendant,  his  grandson.  It  will  aid  us  in  the  investi- 
gation of  the  points  presented  by  the  bill  of  exceptions, 
to  consider  the  general  properties  of  instruments  of  ttiia 
character. 

A  pure  gift  of  personal  property  requires  for  its  con- 
summation, a  delivery  of  the  subject  of  the  gift.  Where 
a  gift  of  personal  property  is  made  by  deed,  for  a  good 
consideration,  the  delivery  of  the  deed  transfers  the  right 
to  the  property,  and  would,  it  seems  from  the  authori- 
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ties,  be  valid  between  tbe  parties,  without  an  actual  de- 
livery of  tbe  property  itself.  I'he  deed  is  evidence  of  tbd 
transfer  of  the  title,  and  if  tbe  possession  of  the  chattel 
should  be  afterwards  withheld^  a  suit  could  be  malntalQ- 
ed  for  its  recovery,  and  the  malcer  of  the  deed  would  be 
estopped  from  denying  the  validity  of  the  gift. 

It  is  equally  clear,  that  at  common  law,  a  deed  grant- 
log  personal  property  for  a  valuable  consideration,  af 
between  the  parties  to  the  deed,  in  conclusive  against  tbe 
grantor ;  and  that  in  a  suit  against  him,  on  tbe  deed,  be 
will  not  be  permitted  to  question  either  the  adequacy  of 
the  consideration,  or  the  fact  that  such  a  consideration 
was  given^(Burn  vs.  Winthrop,  1  Johns.  Chan.  329; 
Banks,  adm'r,  vs.  Marksberry,  3  Li  (tell,  275;  Jones  va. 
Jones,  6  Conn.  R.  111.)  The  same  decision,  we  are  in- 
filmed,  has  been  made  by  the  Supreme  court  of  Tennesr 
see,  reported  in  2  Yerger,  662  j  by  Judge  Stofy,  In  1 
Oallison's  R.  419,  and  by  the  court  of  King's  Bench^  re^ 
ported  in  2  Barnwell  &  Alderson,  551 ;  see  also  the  case 
of  McCoy  vs.  Moss  ifc  Newbery.  5  Porter,  88.  In  the  case 
died  from  3  Littell,  tlie  court  held,  that  a  deed  conveying 
fiersonal  property,  founded  on  good  consideration,  and 
IMTOviding  for  the  possession  of  the  property  by  the  donor, 
until  his  death,  could,  after  his  death,  be  enforced  at  law. 

It  Is  insisted  by  the  counsel  for  the  plaintiffs,  that  our 
statute  anthorising  the  consideration  of  sealed  instru^ 
menls  to  be  enquired  into  at  law  on  a  special  plea,  has 
cbaaged  tbe  common  law  in  this  respect.  As  no  evi- 
ienpt  impeaching  tbe  consideration  of  the  deed  in  this 
eaae,  was  ofiered  by  tbe  plaintiffs  in  error,  or  charge 
Bsked  for  on  that  point,  it  is  not  necessary  to  determine 
9V  83 
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Whether  the  statute  is  co:i fined  to  bonds  for  the  payment 
of  money,  or  whether  it  extends  lo  cases  of  deeds  for  the 
conveyance  of  personal  property.  As  tiie  services  of  the 
defendant,  which  are  recited  in  the  deed,  will  constitute 
a  valuable  consideration,  this  deed  may  be  considered 
either  as  a  gift  made  on  good  consideration,  or  as  a  grant 
on  a  valuable  consideralion— npon  which  last  supposi- 
tion, it  would  be  equivalent  to  a  saIc;  to  the  validity  of 
Which,  possession  is  not  necessary,  as  between  the  par- 
ties to  it,  though  it  might  he  void  as  against  creditors — 
(17  Mass.  R.  113,  114 ;  Kent's  Com.  4S4,  and  tlie  note  to 
the  last  edition.) 

With  this  view  of  the  Inw,  we  will  now  proceed  to 
consider  the  charges  of  the  court,  as  given  and  refused. 
The  deedf  out  of  which  the  controversy  In  this  case 
arises,  is  an  unconditional  conveyance  by  John  McCutch- 
en,  to  the  defendant,  who  was  l)is  guardian,  of  certain 
negroes  in  the  deed  mjniioiie  1,  for  the  consideralion,  as 
expressed  in  the  instrument,  *'of  the  love,  good  will  and 
affection,  and  services  rendered,  by  my  loving  grandson," 
— and  Is  unconditional.  The  deed,  according  to  the 
proof  of  Gray,  the  subscribing  witness,  was  delivered  to 
him  after  its  execution,  to  bo  held  by  him  for  the  use  of 
the  defendants;  and  in  the  event  of  the  death  of  the 
grantor,  during  the  absence  of  the  defendant,  who,  at 
the  time,  was  in  the  State  of  Mississippi,  the  witness  was 
to  take  the  necessary  steps  to  secure  the  property  for 
him.  After  the  death  of  the  grantor,  the  witness  de- 
livered the  deed  to  the  defendailt.  The  slaves  in  the 
deed  mentioned,  remained  in  the  possession  of  the  grant- 
or, until  his  death,  when  they  came  to  the  possession  of 
the  defendant. 
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The  following  iustruclioiis  were  asked  for  by  the 
plaintiffs'  counsel : 

1.  That  if  it  was  part  of  John  McCutchen's  instruc- 
tions to  Gray,  and  his  inlcntiori  in  uialcing  said  deed, 
that  the  properly  given  therolii.  should  not  pass  into  the 
possession  of  tlic  defendaiu  till  after  his  death,  and  the 
property  was  not  in  fact  put  in  liis  possession,  till  after 
the  death  of  the  said«John  ^.IcL'uiLhen,  it  was  not  a  good 
gift;  which  was  given  with  t.iis  qualification— that  if 
the  deed  remained  in  Gray  s  liands  unrevoked,  till  after 
donor's  death,  that  it  couiplctcd  aud  perfected  the  gift. 

The  charge  thus  £j:ivcu  hy  the  court,  is  liable  to  several 
objections.  It  is  erroneous,  in  supi;ositig  that  the  grant 
was  not  perfect  by  the  dclivf?ry  of  the  deed  to  Gray,  for 
the  use  of  the  defenrjant,  but  required  to  consummate  it 
a  delivery  to  the  defendaLit  lilinstif.  It  was  also  erro- 
neous, in  referring  to  the  jury  il:e  queuion  of  the  inten- 
tion of  the  donor  in  niakin:^  il:c  deed.  The  intention  of 
the  donor  was  to  be  ;:;atli:  \\\\  I'roin  ilie  terujs  of  the  deed, 
which  it  was  tlic  province  ol'  Hi'?  court  to  expound,  and 
not  the  jury.  The  ch?u  ire  iciv^^u  was  l)ad  also,  because  it 
supposes  that  the  donor  l:ad  power  to  revoke  the  deed 
after  delivery:  the  co:;rt,  llic.e fore,  should  have  refused 
the  charge.  But  the  j.laintur  cannot  complain  that  an 
erroneous  charge  was  i^ivcu  i\i  his  instance — nor  can  the 
wrong  qualification  annexed  to  ii  by  the  court,  avail  him 
here,  as  it  was  an  error  a'jainoi  the  defendant,  and  could 
not,  by  possibility,  prejudice  him. 

The  delivery  to  Gray,  if  in  fact  made,  and  uncondi- 
tional, vested  the  title  to  the  property,  and  th^  right  to 
the  possession,  in  the  grantee.     A  delivery  to  Gray,  was 
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6.  delivery  to  the  defendant;  apower  of  revocatlOQ  ex- 
isting in  the  grantor,  is  contradicted  by  iho  deed  Itself, 
and  utterly  inconsistent  with  the  fact  of  an  unconditional 
delivery  of  the  deed. 

The  fact,-that  the  property  remained  in  the  grantor^ 
bands  untii  his  death,  and  that  the  deed  remained  with 
Gray,  were  circumstances  which  the  Jury  might  have, 
Imd  doubtless  did  consider,  in  enquiring  whether  aoy 
delivery  was  made,  or  if  made,  whether  it  was  uncoDdi- 
tional. 

The  second  charge  moved  for  is,  that  to  constitute  a 
good  grant,  or  gift  of  personal  property,  the  possession  of 
(be  property  must  pass  out  of  the  donor,  aad  vest  in  the 
donee  immediately ;  and  if  it  do  not  so  pass,  the  grant 
or  gift  is  not  a  good  one.  This  charge  the  court  refused, 
but  charged  the  Jury,  that  if  the  deed  was  delivered,  such 
delivery  perfected  the  grant  or  gift. 

There  was  no  error  in  the  refusal  to  gi^e  this  charge, 
or  in  the  one  given.  It  has  already  been  stated,  that  by 
the  delivery  of  the  deed,  the  title  to  the  property  passed, 

■ 

and  did  not  require  actual  possession  of  the  property,  to 
tonsummate  or  perfect  the  grant.  The  law  is  correctly 
laid  down  in  the  charge  given. 

The  third  charge  moved  for,  Is,  that  if  the  deed  waa 
deposited  with  Gray,  to  be  delivered  to  defendant,  In  the 
^vent  that  John  McCutchen  should  die  before  bis  return 
to  this  county;  and  defendant  did  return  to  the  county 
before  his  death,  and  upon  such  return  before  the  death, 
the  agency  and  authority  of  Gray  ceased,  that  be  had 
no  power  to  deliver  the  deed,  and  any  delivery  made  hy 
him  after  the  death  of  John  McCutchen,  was  not  good — 
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Which  the  court  refused^  and  charged,  that  if  the  deed 
remained  in  Graj^'s  hands  unrevoked  till  donor's  dcatli, 
liQd  was  afterwards  delivered  by  hiiH;  such  delivery  was 
good,  and  perfected  the  gift. 

The  charge  moved  for,  was  correctly  refused  by  the 
tonn^  if  for  no  other  reason,  because  it  was  abstract.  No 
facts  appear  in  evidence,  to  warrant  ttie  conclusion,  thai 
the  deed  was  to  be  delivered  to  the  defendant,  only  on 
the  contingency  supposed.  The  observations  made  on 
the  first  charge  of  the  court,  apply  to  the  charge  here 
glveu.  The  court  presumes  a  power  in  the  grantor  to 
r6yok6  the  deed.  The  deed  was  delivered  uncondition- 
ally, according  to  the  testimony  of  Gray— no  such  power, 
therefore,  existed ;  but,  as  before  remarlced,  this  was  an 
error  In  favor  of  the  plaintiff  in  error. 

The  fourth  charge  moved  for  is,  if  they  believed  there 
was  not  such  a  possession  of  the  property  as  would  take 
away  John  MeCutchen's  election  during  hi9  life,  whether 
to  deliver  it  or  not,  that  for  the  want  of  such  possession 
taking  away  his  power  of  election,  the  gift  was  not  com- 
plete—which was  refused. 

ThiB  instruction,  like  most  of  the  preceding,  is  ground- 
ed on  the  false  supposition,  that  the  validity  of  the  gram 
depended  on  the  actual  possession  by  the  defendant,  of 
the  slaves  granted,  and  was  correctly  refused. 

To  the  same  effect,  are  the  fifth  and  sixth  instructiohs^ 
attd  which  were  therefore  properly  refused. 

The  seventh  instruction  is,  that  if  it  be  a  condition  of 
ft  gift  of  personal  property,  that  the  thing  given  shall  not 
be  ddivered  till  a  mture  day,  and  the  thing  given  to 
never  dellfered  during  the  life  of  the  donor,  the  gift  Is 
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not  good,  whether  i:.  be  \:y  (kcid  or  by  parol — which  wm 
refused. 

The  only  evidence  of  a  Lift,  was  the  deed,  which  was 
absolute  and  unconditional  in  its  terms.  The  raotion 
for  an  instruction,  therefore,  as  to  the  elTect  of  a  gift  not 
in  proof,  was  an  abstract  proposition,  and  if  given,  could 
only  have  misled  the  jury. 

Finally,  the  court  cliarge  1  tlie  jury,  that  the  delivery 
of  the  deed  in  this  case,  lo  v.  itness,  Gray,  amounted  to  a 
delivery  of  the  property  given,  and  that  the  delivery  to 
him,  was  a  delivery  to  the  delendant.  This  charge  la, 
in  a  few  words,  llie  la\v  of  the  case.  It  Is,  however,  in- 
sisted that  the  court  iiivadel  the  province  of  tbejury, 
and  charged,  that  llie  dejd  v\-as  actually  delivered. 

Whether  the  deed  was  in  trntli  delivered  to  the  wit- 
ness, Gray,  by  the  j^nantor.  v.-as  a  fact  which  appears  to 
have  been  warndy  contesied  in  tiie  couri  below,  as  an 
attempt  was  made  to  iuipeacii  liis  credibility,  he  being 
the  only  witness  to  ihat  i'act ;  it  is  not,  therefore,  at  all 
probable,  that  the  court  Vvoukl  undertake  the  decision  of 
the  fact  of  delivery,  'i'akin^  this  in  connection  with  the 
other  charges,  it  is  quite  clear  that  the  court  was  making 
an  effort  to  simplify  the  case,  afler  the  multifariooa 
charges  which  had  been  moved  for  by  the  plaintiff,  and 
to  put  it  on  clear  and  intelli^Mble  ground. 

This  court  will  not,  on  slight  grounds,  presume  that 
the  presiding  judge  will  step  out  of  bis  proper  sphere, 
and  undertake  the  decision  of  controverted  facts.  Whe- 
ther  there  was  a  delivery  of  the  deed,  or  whether  it  was 
ever  executed  by  the  grantor,  depended  on  the  credit 
which  the  jury  might  give  to  the  witness,  Gray.     The 
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question  controverted  between  the  court  and  the  counsel^ 
was  not  the  fact,  bat  the  effect,  of  the  delivery  proved  by 
the  witness;  and  so  we  cannot  doubt  the  court  was  un- 
derstood by  the  jury,  and  so  meant  to  be  understood. 

It  is  also  contended  by  the  ph.intiffs'  counsel,  that  the 
plaintiffs,  as  the  representatives  of  John  McCntchen,werc 
entitled  to  the  possession  of  the  pioperty,  for  the  purpose 
of  paying  debts,  even  conceding  that  the  title  of  the  de- 
fendant was  good. 

The  proof  does  not  show  when  the  defendant  obtain- 
ed possession  of  the  slaves;  it  is,  however,  to  be  inferred 
from  the  record,  that  he  took  possession  at  the  death  of 
the  grantor,  and  before  the  grant  of  letters  of  adminlstrat- 
tion.  If  the  property  bad  conic  to  the  hands  of  the  plain- 
tiffs, as  the  representatives  of  tlie  maimer  of  the  deed, 
through  whom  the  defendant  claims,  the  position  of  (he 
counsel  might  even  then  l)c  questionable.  But  for  want 
of  such  possession,  the  slaves  cannot  bo  considered  as  as- 
sets in  their  hands,  adniiiting  they  are  subject  to  the 
claims  of  creditors,  because  possession  did  not  accompany 
the  deed.  The  representatives  of  a  deceased  person,  can 
maintain  no  action  to  recover  property,  which  the  de- 
ceased himself  could  not  Iimvc  maintained— (See  Roberts 
on  Fraudulent  Con.  593— where  it  is  laid  down  that  the 
fraudulent  donor  may  be  treated  as  executor  de  son  t<ni 
— and  authorities  there  cited  ;  and  see  also  Williams  on 
Executors,  1020,  and  authorities  there  cited.) 

The  Judgment  of  the  court  below  is,  therefore,  af- 
firmed. 

COLLIER,  C.  J.— I  concur  in  the  Judgment  of  the  court 
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In  this  case,  but  as  it  is  not  necessary,  I  express  do  opin- 
ion upon  the  question,  vvhether  a  deed  of  gift  offerwMl 
property  passes  the  title  to  the  donee,  if  the  thing  prapa$04 
to  be  given^  is  not  delivered.  It  sufficiently  appear*  Crom 
the  deed  under  which  the  defendant  claitns  title,  itmX  H 
l9  founded  on  a  tfuluabk  consideration. 


I^BlLtlPS,  ADM^R,4C.  tS.  THOMPSON  ft  WIFB,  EX^A  «t  EX'aZ,#C. 

1.  Where  defendants  in  the  Orphan'^s  court,  are  sought  to  be 
ehar^  as  executor  vnd  executrix,  they  cannot  insist  upoa  a 
credit)  for  what  the  executrix  is  entitled  to  individually. 

S»  The  Orphan's  court,  in  adjusting  the  claims  of  parties  before 
it)  has  no  jurisdiction  of  an  oflf-set,  consisting  of  a  daim  00  aje^ 
estate  not  under  its  control. 

8.  An  administrator  is  entitled  to  compensation  for  serviceQ)  and 
also  to  retain  money  expended  by  him  about  the  bosioess  of 
the  estate. 

Error  to  the  Orphan's  court  of  Madison  county. 

In  this  case,  It  appears  that  Mrs.  Thonapaon,  who  wan 
tbe  wife  and  executrix  of  Mills  Ely,  intermarried  witb 
ter  present  husband,  who  became  an  executor  ia  her 
right.  The  estate  of  the  testator  being  reported  ioaol- 
▼ant  to  the  Orphan's  court  of  Madison,  (from  which  the 
defendants  received  letters  testamentary,)  the  final  aettle- 
ment  of  the  same  was  brought  before  the  the  Judge  of 
thai  court;  whereupon  the  plaintiff,  as  administrator  of 
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Aan  Hancock,  (under  a  gr%at  of  admintstratloii  freoQi  ihe^ 
court  6f  some  coixoty  in  Yirgiula,)  presemed  a  well  ao- 
tbenticated  claim  against  the  estate  of  the  defendant'^ 
testator.  Mra  Hancock  left  three  ehlklren  IMng  at  the 
time  of  her  death,  one  of  whom  married,  and  died,  with- 
out having  receired  |ier  portion  of  her  mother's  esiate.^ 
Mm.  Thompson,  It  appears,  was  a  daughter  of  Mrs.  Han- 
cock, and  claims  a  distrihullTe  share  of  the  estate  of  her 
mother,  and  set  up  her  claim  on  h«r  tnother'a  estate,  as 
an  off-set  to  the  demand  of  Phillips.  The  Orphan's  oowel^ 
allowed  Thompson  and  hie  wife,  to  retain  as  her  dls-» 
trlbutive  share  of  the  estate  of  Mrs^  Ann  Hancock,  one-' 
third  of  the  demand  of  Phillips,  &c.  without  allowing 
Phillips  commissions  for  settling  Mra  Haneoek's  estate  > 
to  correct  which  decriee  of  the  Orphan's  court,  Phillips 
sued  out  his  writ  of  errcnr.  A  part  of  the  estate  of  Mrs^ 
Hancoeky  it  appeared  alao,  was  yet  1»  ttie  State  of  ¥lr^ 
ginla,  where  she  died. 

OfAb  4*  Cochrarti  for  ptaintiff  in  error. 
MeClung,  contra. 

m 

COLLIER,  C.  J.— It  is  objected  to  the  decree  of  the  Or- 
phan's court,  that  it  is  erroneous — 

1.  Because  it  allows  the  def^nclanls  to  retain  as  the 
wife's  distributive  share  of  the  estate  of  Ann  Hancock, 
the  plaintiff's  intestate,  one  third  of  the  plaintiff's  de- 
mand—and flirther,  diminishes  his  recovery,  by  setting 
off  the  wife's  distributive  share  of  so  much  of  the  intes- 
tate's estate,  as  was  in  the  State  of  Virginia ; 

2.  That  it  makes  these  deductions  without  any  allow- 
9P  84 
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ance  to  the  plaiatlff,  (as  administrator  of  Aan  Haooook,) 
for  commissions  in  settiing  his  intestate's  estate,  or  ta  ee- 
imburse  tiis  expenditures  for  costs,  d^c. 

1.  Tbe  Orphan's  court  possesses  a  limited  Jurisdlcltaa 
in  testamentary  matters,  so  that  those  claiming  intereita 
in  tbe  estates  of  deceased  persons,  in  order  to  tlielr  ad* 
Justment,  are  sometimes  compelled  to  resort  to  anothw 
tribunal,  possessing  a  more  enlarged  pow^  over  tbe  9Ul>- 
Ject — (Leavens  vs.  Butler  and  wife,  8  Por.  R.  380.)  Tbne. 
are  many  equities  which  may  arise  in  the  eettlemeot  of 
an  estate,  between  its  representatives  and  a  credlior,  ^ft- 
tributee,  or  legatee,  which  can  only  be  determined  tft 
equity.  If  there  were  mutual  demands  existing  betWMa 
the  testator  and  intestate  and  a  creditor ;  upon  the  ei^ 
tate's  being  reported  insolvent  by  the  executor  or  admia- 
istrator,  it  would  certainly  be  proper  to  examine  the  ac- 
counts on  both  sides,  and  only  render  a  decree  for  the 
balance  in  favor  of  the  creditor,  according  to  the  scale  of 
payment  that  might  be  fixed  on.  But  such  is  not  the 
present  case.  Ann  Hancock  was  not  indebted  to  MUla 
Ely  to  any  extent— the  indebtedness  was  all  in  her  fa- 
vor, and  her  administrator,  in  attempting  to  coerce  pay- 
ment of  Ely's  executor  and  executrix,  is  met  with  a  claim 
set  up  by  the  latter,  (who  was  the  daughter  of  tiie  ptaio- 
tiff's  intestate,)  to  a  distributive  share  of  her  mother'ii 
estate.  The  defendants,  it  is  clear,  cannot  be  allowed 
to  lessen  the  plaintiff's  demand,  by  showing  that  thej 
are  authorised  to  call  on  him,  to  pay  over  to  them  Mrs. 
Thompson's  portion  of  this  ratate.  The  principles  apTli* 
cable  to  offsets  at  law,  inhibit  such  a  pretension: — thore 
is  a  want  of  mutually  ^Q  ^^^  respeaive  claims.    Tbe 
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defttnaimts  are  lought  to  be  charged  as  executors,  while 
they  iDfllst  upon  a  credit,  for  what  the  executrix  is  enti- 
tled to  iDdividualljr. 

Apart  from  this  view,  the  Orphan's  'court  of  Madison 
eoold  only  exercise  a  Jurisdiction  over  the  estate  of  Mills 
Sly,  whereas  by  its  decme,  it  has  determioed  not  only 
idttt  the  plaintiff  was  entitled  to  from  that  eslaiei  htft 
What  was  the  interest  of  the  defendants  In  the  estate  ttf 
Ann  Hancock. 

In  allowing  to  the  defendants,  Mrs.  Thompson's  share 
of  her  mother's  estate,  the  course  of  administration  of 
that  estate,  according  to  the  laws  of  Virginia,  may  have 
been  disturbed.  Mrs.  Hancoclc  may  have  left  debts  un- 
paid, and  her  daughter,  who  has  died  since  her  decease, 
may  have  been  the  cause  of  incurring  debts  which  are 
still  unsettled.  In  any  view,  the  Jurisdiction  assumed 
by  the  Orphan's  court,  cannot  be  maintained. 

The  Jurisdiction  of  chancery  is  ample  over  this  subject, 
and  it  is  not  improbable  that  the  defendants  may  make 
out  such  a  case,  as  to  entitle  them  to  its  interference — 
(Dobbs  et  al.  vs.  Distributees  of  Cockerham,  2  Porter's  R. 
341.) 

2.  There  can  be  no  doubt  but  an  administrator  is  en- 
titled to  a  Just  compensation  for  his  services  in  settling 
an  estate.  What  would  be  a  proper  allowance,  must 
depend  upon  the  circumstances  attending  each  particular 
case.  So,  if  an  administrator  has  expended  money 
about  the  appropriate  business  of  the  estate,  he  should 
be  allowed  to  retain  it  on  settlement. 

Even  supposing,  then,  that  the  Orphan's  court  was  au- 
thorised to  iiave  given  to  the  defendants,  Mrs.  Thomp- 
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mn'i  8bve  of  Mra.  Hancock's  estate,  yet  it  should  bave 
been  charged  with  its  due  proportion  of  commisrions  and 
0O8tB  to  the  plaintiff,  as  its  administrator 

Whether  the  sarviving  husband  of  Minenra  Hancock, 
Is  entitled  to  her  personal  estate,  not  reduced  into  poa- 
eession  in  her  life-time,  must  depend  upon  the  laws  of 
Virginia ;  and  as  the  question  cannot  regularly  ariae  to- 
fore  the  Orphan's  court,  it  need  not  be  here  considered. 

In  both  the  grounds  of  exception  to  the  decree,  there  Ib 
error ;— the  decree  is  consequently  reversed,  and  the  caae 
remanded. 


;,  .1 
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KEITH  vs.  ESTILL. 

1.  The  statute  of  limitations  is  not  a  good  plea,  in  bar  to  aa  #Ci 
tion  of  debt,  on  a  judgment  render^  in  another  State. 

Error  to  Talladega  Circait  court. 

Debt  OD  Judgaieat—before  Shoriridge,  J. 

This  action  was  instituted  in  the  court  below,  by  the 
plaintiff  in  this  court,  on  the  exemplification  of  the  record 
of  a  Judgment,  obtained  by  the  plaintiff  against  the  de- 
fendant, in  the  County  court  of  Franklin,  State  of  Ten- 
neasee,  in  the  year  eighteen  hundred  and  twenty. 

The  defendant  pleaded, 

1.  Nul  tiel  record;  and 

2.  The  statute  of  limitations  of  six  years. 

Issue  was  taken  on  the  first  plea,  and  a  demurrer  filed 
to  the  second.  The  court  overruled  the  demurrer,  and 
the  plaintiff  failing  to  plead  over,  Judgment  was  rendered 
for  the  defendant,  from  which  the  plaintiff  has  prosecuted 
a  writ  of  error. 

The  error  assigned  is— The  court  erred  in  overruling 
the  demurrer  of  the  plaintiff  to  the  plea  of  the  defendant 

McClung^  for  plaintiff  in  error. 
Chiltanj  contra. 

ORMOND,  J.— To  a  correct  understanding  of  the  im- 
portant question  presented  by  this  record,  and  which  is 
for  the  first  time  raised  in  this  court,  we  must  refer  to 
our  statutes  for  the  limitation  of  actions.    The  clause 
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supposed  to  be  applicable  to  this  case,  is  the  68th  section 
of  the  act  regulating  Judicial  proceedings  at  common 
law— (Aik.  Dig.  270)— and  is  in  these  words: 

"All  actions  of  trespass  quare  clausumfregU;  all  actions 
of  trespass,  detinue  and  trover,  for  taking  away  of  gdodb 
and  chattels ;  all  actions  of  debt,  founded  upon  any  lend- 
ing, or  contract  without  specialty ^  or  for  arrearagies  of  debt 
due  on  a  parol  demise ;  and  all  actions  of  accoanty  tmd 
upon  the  case,  except  actions  for  slander,  and  exoefit,  al- 
so, such  actions  as  concern  the  trade  of  merchandlBe^  be- 
tween merchant  and  merchant,  their  factors  or  agents^^^ 
shall  be  commenced  within  six  years  next  after  tbe 
cause  of  such  action  shall  have  accrued,  and  not  after.'' 

There  is  no  term  or  description  in  any  of  our  statutes 
of  limitation,  which  will  meet  the  case  of  a  judgment  of 
another  State,  unless  it  be  included  in  tbe  language  of 
the  above  recited  act,  "debt  founded  \xpovL  any  contract 
without  specialty."  The  question,  then,  appears  to  be 
reaolved  into  the  enquiry.  Is  a  Judgment  of  another  State 
A  contract^  Within  the  meaning  of  tbe  act? 

It  cai^not  be  doubted,  that  the  fairest  mode  of  inter- 
preting a  statute,  is  to  construe  the  language  employed 
by  the  legislature,  according  to  its  usual  popular  slgnlfl- 
cation,  unless  the  content  requires  a  different  mode  of  In- 
terpretation, to  give  effect  to  the  intention  of  the  law- 
giver. Although  the  word  contract  may,  in  its  moM  en- 
larged sense,  include  the  legal  liability  arising  on  a  Judg- 
ment fl*om  which  the  law  implies  a  contriact  or  protAlse 
to  pay,  yet  It  must  be  conceded  that  this  Is  a  ver|^rM0Or 
dite  and  remote  sense  of  the  term,  and  very  tea  rei&Dveil 
from  its  popular  signification.    But  it  Is  concelvM  ttiw 
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tbe  ooateait^  bq  far  from  requirio^  such  a  construetloo  to 
gire  effect  to  tbe  law,  maDifestly  requires  tbat  it  should 
be  conatrued  ia  Its  popular  sense.  Ttie  ianguage  is^  M 
moHens  q/*  debt  founded  upon  any  lending  or  eontract^  ufiikr 
9ui  specialtjf;  aod  is  it  not  manifest,  tbat  lending  and  eom- 
traett  are  considered  In  the  law  as  terms  of  equal  Import^ 
and  clearly  indicating  tbe  same  relative  grade  of  liabUi* 
ties?  Again:  the  contracts  which  the  legislature  wercf 
providing  for,  were  by  them  considered  inferior  to  spe- 
cialties; yet  both  in  law,  and  in  popular  estimation^  a^ 
Judgment  of  one  of  the  States  of  tbe  Union,  is  a  debt  ef 
Ugber  grade  than  a  specialty. 

Where  it  has  been  decided,  both  in  England  and  tbc^ 
Uaited  States,  that  a  plea  of  the  statute  of  limitatiojum 
could  be  pleaded  to  a  foreign  judgment,  the  reasoning 
has  proceeded  on  the  grounds  thus:  such  judgment  waa 
sierely  prima  facie  evidence  of  a  debt.  Thus,  in  Walker 
va  Wetter,  Lord  Mansfield  said,  <<  the  question  waa 
brought  to  a  narrow  point,  for  it  was  admitted,  on  thci 
part  of  the  defendant,  that  indebitatus  assumpsit  would, 
bave  lain ;  and  on  the  part  of  the  plaintiffs,  that  the 
judgment  was  only  prima  facie  evidence  of  the  debt  i^ 
that  therefore,  "  the  judgment  wa^  not  a  specialty,  but 
only  prima  fade  evidence  of  a  debt."  So,  it  was.  tield  in 
the  cases  of  Hubbell  vs.  Condey,  5  Johnson,  132,  a|i|| 
Bfawll  vs.  Hall,  11  Johnson,— that  the  statute  of  limita* 
tlons  was  a  good  plea  to  a  suit,  on  a  judgment  of  another 
State — and  on  similar  reasoning,  but  upon  a  misapfHre^ 
henslon  of  the  effect  of  the  Judgments  of  our  State,  wheni 
sought  to  be  enforced  in  other  States,  under  the  constitu^ 
tio&al  provision,  as  explained  in  the  case  of  Mills  vs.  Dur* 
yee,  (7  Cranch,  481.) 
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In  Pease  vs.  Howard^.  (14  Johnson,  479,)  it  was  tield, 
ttiat  the  plea  of  the  statute  of  limitations^  could  not  be 
made  to  the  Judgment  of  a  Justice  of  the  peace  of  that 
State.  The  reasoning  of  the  court,  in  that  case,  appears 
to  me  to  be  conclusive.  Tan  Ness,  Justice,  after  com- 
menting on  the  decision  of  Lord  Mansfield,  says,  '<  from 
this,  it  Would  seem  to  follow,  that  if  the  judgment  had 
been  cmelusive  evidence  of  the  debt,  it  would  have  been 
a  specialty,  and  that,  of  course,  the  statute  of  limitatioaa 
could  not  have  been  a  bar."  He  then  proceeds  to  show, 
that  the  Judgment  of  a  Justice  is  conolusipe  evidence,  and 
therefore,  a  specialty.  His  criticism  on  the  language  of 
the  statute,  (which  is  the  same  as  ours,  except  that  the 
word  ** lending"  is  omitted  in  the  New  York  statute.)  is 
Very  fof cible.  "  Neither,"  he  says,  "  is  a  debt  of  this  de- 
scription within  the  words  of  the  statute ;  and  every 
Statute  of  limitations  being  in  restraint  of  right,  must  be 
construed  strictly.  It  has  been  held,  that  debt  on  inden- 
ture reserving  rent,  is  not  within  the  statute,  notwith- 
standing the  generality  of  its  terms;  and  the  settled  con- 
struction of  the  statute  is,  that  it  applies  solely  to  actions 
of  debt  founded  on  contracts  in  fact,  as  contradistin- 
gfulstied  from  those  arising  by  construction  of  law." 

In  Bodsden  vs.  Harnage,  (2  Saunders,  65,  margin,)  it 
was  held,  that  upon  debt  on  an  award,  the  statute  could 
not  be  pleaded.  So,  also,  in  Jones  vs.  Pope,  (1  Saunders, 
36,)  which  was  an  action  of  debt,  founded  on  a  statute, 
It  was  held,  the  plea  was  not  good,  because  a  statute  is  a 
specialty. 

In  Wyman  vs.  Mitchell,  (1  Cowan,  320,)  it  was  held, 
that  a  Judgment  obtained  in  New  York,  on  a  Judgment 
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bi  the  State  of  Massachusetts,  was  not  within  the  inskil-' 
'ireht  laws  of  New  York,  because  the  Judgment  obtained 
in  Massachusetts,  was  not  a  contract ;  and  ihey  held^ 
that  they  could  look  to  the  foundation  of  the  Judgment, 
Hpon  an  application  for  the  benefit  of  the  insolvent  laW. 
Having  attained  that  conclusion,  Sutherland,  Justice/ 
toys:  "Now  a  Judgment  Is  in  no  sense  a  contract  oir 
agreement  between  the  parties — it  ia  only  evidence  of  k 
pre-existing  duty,  obligation  or  agreement ;  and  the  rea-* 
0on  upon  which  the  validity  of  a  discbarge  is  sustained^ 
can  have  no  application  to  a  debt  arising  upon  a  Judg^ 
ment  obtained  subsequent  to  the  passuig  of  the  act,where 
the  agreement  which  was  the  foundation  of  the  Judg- 
ment, ^as  made  anterior  to  (he  act."  In  Andrews  v4. 
Montgomery,  (19  Johnson,  192,)  the  doctrine  of  the  earlier 
New  York  cases  was  overturned,  and  it  was  held,  that 
a^umpslt  would  not  lie  on  the  Judgment  of  another  State^ 
because  it  was  conclusive  evidence  of  the  debt. 

In  the  case  of  Richardson  vs.  Beckely's  adm'fy  (13  Sfef. 
^  Rawle,  395,)  which  was  an  action  on  a  Judgment  ob- 
tained in  the  island  of  Barbadoes,  the  court  beld^  that  the 
statute  of  limitations  tvas  not  a  good  plea.  That  wa& 
the  cade  of  a  foreign  Judgment,  which  was  founded  on  a 
specialty ;  and  the  court  appear,  in  that  case,  to  have 
fbunded  their  opinion  on  that  circumstance— holding, 
that  it  would  be  absurd  to  say,  that  if  the  action  bad 
been  founded  on  the  specialty,  that  the  statute  would ' 
not  be  a  good  plea,  and  that  by  being  matured  into  a 
Judgment,  which  was  really  a  debt  of  a  higher  nature, 
the  plea  would  be  let  in.  Without  adopting  the  argu^ 
ment,  in  its  full  extent,  as  it  might  lead  to  embarrassing 
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questions,  where  the  judgment  was  founded  on  a  tort,  aa 
in  slander,  or  trespass  vi  et  armis^— It  is  certain  that  the 
case  supposed,  would  present  a  strange  absurdity. 

Be  the  case  as  it  may,  when  applied  to  foreign  Judg- 
ments, (which  question  is  not  before  us,)  it  appears  very 
conclusive  to  me,  both  on  principle  and  authority,  that 
the  statute  of  limitations  is  not  a  good  plea  to  an  action 
of  debt  of  a  sister  State^  when  sought  to  be  enforced  la 
this  State. 

I  should  be  willing  to  rest  the  decision  on  the  construc- 
tion of  our  statute,  as  it  appears  to  tny  mind  to  be  as  de- 
monstrable as  a  proposition  of  ttiis  nature  is  susceptible 
of,  that  the  framers  of  the  act,  by  the  word  contract,  did 
not  contemplate  Judgments,  and  that  it  is  a  c€isu3  omissus. 

Indeed,  the  contrary  opinion  has  never  any  where 
been  supported,  but  on  the  ground  that  a  foreign  Judg- 
ment is  merely  prima  facie  evidence  of  a  debt ;  but  the 
Judgments  of  our  co-States,  rendered  on  service  of  process^ 
are  canclvsive  evidence  of  the  bebt,  when  sought  to  be  en- 
forced in  every  other  State.  The  whole  argument,  there- 
fore, when  applied  to  these  Judgments,  fails. 

It  appears  from  the  public  prints,  that  the  Supreme 
court  of  the  United  States  held  the  plea  of  the  statute  of 
limitations  good,  when  pleaded  to  a  Judgment  of  another 
State,  attempted  to  be  enforced  in  the  State  of  Georgia. 
The  notice  does  not  disclose  the  particulars  of  that  case, 
but  on  looking  into  the  statutes  of  the  State  of  Georgia, 
we  pereeive  that  an  action  founded  on  a  Judgment  of 
another  State  of  the  Union,  is  in  that  State  barred  in  five 
years;  and  it  is  probable  that  the  decision  proceeded  on 
that  ground.    It  is,  therefore,  the  opinion  of  the  court, 
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that  there  was  error  in  the  judgment  of  the  court  below, 
Id  overruling  the  demurrer  of  the  plaintiff  to  the  plea  of 
the  defendant,— and  it  is  therefore  reversed,  and  the  cause 
remanded. 

GOLDTHWAITE,  J.— I  dissent  from  the  opinion  of 
the  majority  of  the  court.  In  my  Judgment,  the  plea  in* 
terposed,  presents  a  complete  bar  to  the  action. 


PITTS  vs.  COTTINOHAM. 

1.  Where  there  is  a  false  representation  of  the  value  and  locality 
of  the  property  sold,  equity  will  relieve  the  vendee,  by  re- 
scinding the  contract,  and  compelling  the  vendor  to  surrender 
notes  given,  for  the  purchase  money  to  be  cancelled. 

Error  to  Talladega  Circuit  court,  exercising  chancery 
Jurisdiction. 

Bill  of  complaint— heard  by  Shartridge,  J. 

The  bill  lo  this  case,  stated  that  Cottingham  sold  Pitts 
two  hundred  acres  of  land,  and  represented  it  as  lying 
within  a  mile  of  one  Holley's  residence,  being  worth  ten 
dollars  an  acre,  &c.  Pitts  gave  his  notes  for  the  purchase 
money,  at  that  price,  and  Cottingham  executed  a  bond 
for  title.  Cottingham  afterwards  ascertained  it  was 
poor,  barren,  pine  land,  situate  on  a  hill,  of  no  value, 
and  two  or  three  miles  distant  from  Holley's. 

An  injunction  was  granted  below,  on  filing  the  bill, 
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to  restrain  defendant  from  proceeding  on  the  notes,  but . 
tbiQ  bill  was  afterwards  dismissed  for  want  of  equity,  tp, 
reverse  whlcli  order,  the  plaintiff  prosecuted  tils  writ  of 
error. 

Martin,  for  plaintiff  in  error. 

GOLDTHWAITE,  J,— The  facts  alleged  in  this  biU, 
may  be  said  to  present  two  grounds,  on  which  the  com- 
plainant seelis  relief. 

1.  On  account  of  the  false  representation  of  the  nature 
and  quality  of  the  estate  sold ; 

2.  Because  its  location  does  not  correspond  with  the 
defendant's  representation,  made  at  the  time  of  the  sale. 

It  is  necessary  to  ascertain,  if  these  facts  warrant  the 
Interposition  of  a  court  of  equity,  in  behalf  of  the  com- 
plainant. 

It  is  said  In  the  books,  that  a  false  representation  re- 
speeting  the  nature  of  an  estate,  wlU  not  warrant  the  re- 
sclsipQ  of  the  contract  for  Its  sale,  although  the  purchase 
may  have  been  Induced,  and  the  purchaser  deceived,  by 
It— (Sug.  on  Bonds,  3,  and  cases  there  cited.)  If  this  is 
Intended  to  be  understood  of  those  random  assertions 
which  are  too  often  used  by  vendors  respecting  the  value 
of  their  estates,  It  Is  doubtless  true,  and  the  cases,  when 
examined,  are  found  to  prevent  representations  of  this 
description,  or  else,  were  so  vague  and  Indeterminate,  as 
to  lead  any  prudent  purchaser  to  a  further  and  more  di- 
rect enquiry  Into  the  value  of  the  estate.  It  Is  not  true, 
however,  that  equity  will  deny  relief  against  false  repre- 
^eolation,  though  made  with  respect  to  mere  value ;  and 
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the  cases  are  numerous  in  which  damages  at  law  h^ve 
been  recovered,  and  contracts  rescinded  in  courts  of  equi* 
ty,  on  this  ground  alone--(Burton  vs.  Cooper,  3  Atk.  383;. 
Duke  of  Norfolk  vs.  Worthy,  1  Camp.  337;  Fenton  V8i 
Brown,  14  Vesey,  141.) 

There  is  some  difficulty  in  defining  with  exactnesci^ 
any  ruie  which  will  embrace  all  the  cases  in  which  a 
false  representation  of  value  will  entitle  the  purchaser  Uk 
relief;  but  seems  clear,  that  it  will  not  benied,  where  there 
is  a  positive  representation^  essentially  material  to  the  su^ 
ject  in  question,  and  which,  at  the  same  time,  is  false  vn^ 
fact;  provided,  the  application  for  relief  is  made  with; 
dhie  diligence— (Lowndes  vs.  Lane,  2  Cox,  363;  Sher- 
wood vs.-Salmon.  5  Day,  439.) 

The  allegations  of  the  bill  bring  this  case  completely 
within  the  rule  Just  quoted,  and  it  presents  the  addition- 
al feature,  of  an  entire  and  implicit  reliance  on  the  QCh 
sertions  of  the  defendant,  the  complainant  having  noi 
means  of  ascertaining  their  falsity,  by  an  inspection  of 
the  land  before  the  purchase. 

%  The  misrepresentation  of  the  location  of  the  la^od, 
Is  equally  decisive  of  the  complainant's  right  to  rellefi 
and  is  as  fully  within  the  rule  laid  down.  The  b.Ui 
charges,  that  the  lafld  sold  was  represented  as  adjoinli^ 
the  lands  of  an  individual  named,  but  when  examinedi 
it  proves  to  be  distant  one  or  two  miles.  This  was  not 
the  estate  which  the  defendant  contracted  to  purchase, 
and  the  facts  would  furnish  cause  sufficient  to  rescind 
the  contract,  even  if  the  seller  was  guiltless  of  any  fraud- 
ulent intention— (Duke  of  Norfolk  vs.  Worthy,  1  Camp. 
337;  McFerron  vs.  Taylor  et  al.  3  Cranch,  270.) 
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If  the  facts  in  relation  to  the  contract  are  such  as  are 
alleged  in  this  bill,  the  complainant  may  successfully 
defend  any  suit  which  the  defendant  shall  hereafter  in- 
stitute against  him  on  the  notes,  in  a  court  of  law ;  but 
this  does  not  preclude  him  from  coming  into  chancery, 
ia  order  to  compel  the  defendant  to  surrender  the  notes 
to  b^  cancelled.  In  equity,  be  is  entitled  to  have  the  evi- 
dence, of  his  liability  surrendered,  as  the  witnesses  by 
whom  the  facts  can  now  be  established,  may  die  or  re- 
move»  80  that  it  may  hereafter  be  difficult  or  impractica- 
ble to  obtain  their  testimony.  Nor  is  the  complainant 
bound,  on  any  principle,  to  wait  the  defendant's  plea- 
sure to  institute  a  vexatious  suit  against  him.  This  rule, 
though  formerly  questioned  in  the  English  courts  of 
equity,  is  now  considered  as  amply  sustained  by  autho- 
rity, as  it  certainly  is  in  principle— (Bromley  vs.  Hilliard, 
Cooper,  29— S.  C. ;  7  Vesey,  21;  Ives  vs.  White,  7  Vesey, 
414 ;  Kemp  vs.  Prior,  id.  249 ;  Mad.  Chan.  226.) 

In  any  aspect  in  which  this  bill  can  be  considered,  it 
seems  to  us  that  there  is  sufficient  equity  on  its  face,  to 
require  an  answer  from  the  defendant :  this  being  the 
case,  it  ought  not  to  have  been  dismissed.  The  decree 
of  the  Circuit  court  is  reversed,  with  costs,  the  injunction 
reinstated,  and  the  cause  remanded  to  the  Court  of  Chan- 
cery, for  further  proceedings. 
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THE  MOBILE    COTTON    PRESS  AKD  BtTILDlNO  COMPANY  VS. 

MOORE  lb  MAGEK. 

1.  A  party  injured  by  the  improper  execution  of  a  fieri  /acia»^ 
may  obtain  redress,  on  motion,  to  the  court  from  which  the 
writ  issued. 

2.  A  sale  of  land  will  be  set  aside,  where  the  sheriff  is  guilty  ct 
a  mistake,  irregularity,  or  fraud,  to  the  prejudice  of  either  pat- 
ty, or  a  third  person. 

5.  So,  the  misrepresentation,  or  fraud,  of  a  purchaser  at  sheriff's 
sale,  famishes  just  ground  for  invalidating  the  sale. 

4.  And  the  court  will  set  aside  the  sale,  though  the  sheritf  has 
executed  a  deed  to  the  purchaser. 

6.  Quere — Can  the  court  go  so  far  in  declaring  the  sale  to  be  in- 
valid, as  to  direct  the  purchaser  to  deliver  up  the  sheriff's 
deed?  Whether  a  court  of  law  may  do  this  or  not,  is  unim- 
portant to  the  rights  of  the  parties,  as  it  may  declare  the  deed 
to  be  void^  and  this  will  as  effectually  destroy  i/,  as  if  it  wetHs 
cancelled  m  fact. 

Error  to  Mobile  County  courts 

Rule  upon  the  sheriff,  ^c. 

The  plaintiffs  in  error  moved  the  County  court  of  Mo^ 
bile  upon  affidavits  filed,  for  a  rule  to  be  addressed  to  the 
defendants,  requiring  them  to  show  cause  why  the  sale 
made  by  Magee,  as  sheriff,  to  Moore,  under  an  executioa 
lasaed  from  that  court,  at  the  suit  of  Edward  Hardkig, 
ag^nst  the  plaintiffs  in  error,  should  not  be  set  aside, 
and  the  conveyance  (if  any)  to  the  purchaser,  delivered 
up  and  cancelled.  The  rule  was  accordingly  granted, 
returnable  on  a  day  therein  expressed;  and  duly  served 
on  the  defendants. 
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Several  affidavits  were  filed,  to  sustain  the  motion, 
Which  we  will  notice  in  the  order  in  which  they  are 
found  in  the  record.  Lyman  Gibbons,  states  that  be 
was  one  of  the  attorneys  for  Edward  Harding,  in  the 
case  against  the  plaintiflfs  in  error— that  judgment  was 
obtained  therein,  at  the  June  term,  eighteen  hundred  and 
thirty-eight,  of  the  County  court  of  Mobile ;  after  which 
event,  the  deponent  assumed  the  entire  control  and  man- 
ttgement  of  the  claim.  That  soon  after  the  adjournment 
Of  the  court,  an  execution  issued  on  the  judgment,  which 
he  directed  to  be  levied  on  the  new  Hotels  at  the  north- 
cast  corner  of  Government  and  Royal  streets— the  execu- 
tion was  levied  on  the Hotelj  which  was  regularly  adver- 
tised by  the  sheriff  of  Mobile,  and  was  to  have  been  sold 
on  the  first  Monday  in  October,  eighteen  hundred  and 
thirty-eight.  That  after  the  advertisement  was  made, 
the  deponent  was  called  upon  by  Judge  Hitchcock,  one  of 
the  corporators  of  the  company,  who  requested  that  the 
sale  of  the  tiotel  might  be  postponed ;  to  which  deponent 
assented,  and  a  postponement  was  agreed  on  for  one 
month. 

The  deponent  further  states,  that  the  property  was  not 
ttgain  advertised  for  sale,  until  the  fourth  day  of  January 
last, when  it  was  understood  between  himself  and  Judge 
Hitchcock,  that  the  property  should  be  re-advertised,  in 
idtder  to  keep  alive  the  lien  of  the  execution,  but  without 
tbi6ntion  to  have  a  sale,  unless  some  unexpected  exigen- 
cy Should  arise,  and  then  Judge  Hitchcock  should  be  italy 
tiotifted  that  a  sale  would  take  place.  In  the  verbal 
order  which  the  deponent  gave  to  the  sheriff,  to  re-adver- 
ttee  the  property,  he  endeavored  to  convey  to  him  the 
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Id^a,  that  the  property  should  not  be  sold  on  Ibe  da/ 
specified  in  the  advertisement,  without  special  orders  M 
to  do.  The  deponent,  after  having  the  matter  uoder* 
itood  (as  he  supposed)  with  the  sheriff  and  Judge  Mlitk* 
cock,  gave  it  no  farther  attention— nor  was  lie  award 
tbat  the  sheriff  intended  to  offer  the  property  for  saleeo 
the  first  Monday  of  February,  as  he  in  fact  did.  Had 
the  deponent  been  aware  of  such  an  intention,  be  woQld 
hot  have  permitted  the  property  to  have  been  sold ;  Hod^ 
ici  any  event,  he  felt  bound  to  notify  Judge  Uitcbcock^ 
befbre  a  sale  took  place,  and  would  then,  for  the  protect 
tlon  of  his  client,  have  bid  for  the  property  the  amoiiQtjr 
or  nearly  so,  of  the  judgment.* 

Itnmediately  after  the  sale,  the  deponent  wasfnformttf 
by  Judge  Hitchcock,  that  the  property  had  been  sold,  and 
he  forthwith  repaired  to  the  sheriff's  office,  where  be* 
tnade  it  known,  that  it  was  not  bis  intention  to  hav# 
had  the  property  sold,  but  the  sale  was  made  under  $t 
mistake.  When  deponent  mace  this  statenjent,  he  fouock 
Ihe  sheriff's  clerk  preparing  a  Waeci  o/'coHveya/tce  loth# 

purebnser.     ^ 

Henry  Hitchcock  deposes,  that  the  facts  stated  by  Mfy 
Gibbons,  so  far  as  they  disclose  what  personally  trani^ 
pired  between  himself  and  the  depodent,  are  true. 

He  further  states,  that  a  day  or  two  before  the  flril 
Mbuday  in  January  last,  the  sheriff  called  on  the  depo^ 
bent,  and  asked  him  if  any  arrangement  bad  been^  or 
Wbuld  be  made  to  prevent  a  sale  of  the  Hotel ;  Opott 
which  the  deponent  informed  him  of  the  arrangemebt 
With  Mr.  Qibbons,  and  stated  that  he  was  then  Hegotlsh 
Ubg  b  loan  in  New  York,  on  the  faith  of  that  proj^ertfy 
9P  86 
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from  which  the  judgment  was  to  be  satisfied — that  be 
was  expectiDg  to  hear  froai  New  York  on  the  subject,  ia 
a  abort  time,  and  that  the  sale  would  have  to  be  further 
postponed.  Whereupon  the  sheriff  replied,  that  he  would 
postpone  the  sale  on  his  own  responsibility.  The  depo* 
nent,  however,  requested  the  sheriff  to  see  Mr.  Gibbons 
on  the  subject,  and  left  him>-the  deponent  then  went  di- 
rectly to  Mr.  Gibbons,  (as  he  was  not  disposed  to  allow 
the  delay  to  rest  on  his  statement  alone  to  the  sheriff,) 
and  requested  him  to  see  the  sheriff,  and  be  sure  and  have 
the  sale  postponed,  which  he  promised  to  do.  The  sale 
Was  postponed,  and  the  deponent  believed  that  things 
would  remain  in  that  sitaatlon  until  further  orders  from 
New  York,  and  that  under  any  circumstances,  the  pro- 
perty would  not  be  sold  until  notice  was  given  to  him  by 
Mr.  Gibbon^  He  did  not  ajgain  see  Mr.  Gibbons  or  the 
sheriff,  on  the  subject,  and  did  not  suppose  the  sale  would 
take  place  on  the  first  Monday  in  February.  Of  the  pro- 
ceedings on  that  day,  the  deponent  knew  nothing,  till 
Informed  by  Mr.  Isaac  H.  Erwin,  that  the  sheriff  wae 
selling  the  Hotel  at  the  court  house.  Upon  receiving 
this  intelligence,  he  immediately  went  from  his  office  to 
the  court  house,  and  on  reaching  there,  was  informed 
that  the  premises  had  been  sold  to  William  Moore,  for 
HvwUyfive  dollars.  He  then  informed  both  the  sheriff 
and  Moore,  that  there  was  a  mistake  in  the  matter — no 
sale  should  have  been  made— and  requested  that  nothing 
tertber  might  be  done,  till  he  could  see  Mr.  GibboASL 
This  occurred  within  a  few  minutes  after  the  sale — 
wblle  the  parties  were  on  the  stand—before  any  money 
had  been  paid,  or  deed  executed ;  and  immediately  ttiere- 
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after,  the  deponent  proceeded  to  Mr.  Gibbons,  Informed 
hltn  what  had  been  done,  requested  him  to  see  the  she- 
riff, and  stop  the  execution  of  the  deed.  The  deponent 
further  states,  that  the  surn  <it  which  the  premises  were 
bid  off,  is  grossly  inadequate,  when  compared  with  Its 
value,  and  that  if  he  had  been  informed  that  a  sale  would 
have  taken  place,  he  would  have  attended,  and  bought 
In  the  property. 

In  the  affidavit  of  William  P.  Brown,  it  is  stated  that 
the  New  Government  street  Hotel,  on  the  north  east  cor- 
ner of  Government  and  Royal  streets,  was  worth,  as  It 
then  stood,  at  least  i\wo  hundred  thousand  dollars,  accord- 
ing to  the  best  judgment  of  the  deponent.  Tlie  deponent 
is  informed,  and  believes  that  the  mortgage  and  other 
Hens  and  encumbrances  on  that  property,  do  not  amount 
to  more  than  one  hundred  and  twenty  thousand  dollars,  80 
that  the  premises  are  worth  over  and  above  all  liens,  at 
least  seventy  Jive  thousand  dollars. 

Isaac  H.  Erwin  deposes,  that  he  was  present  at  the 
court  house  of  Mobile  county,  on  the  first  Monday  of  Fe- 
bruary, eighteen  hundred  and  thirty-nine,  when  thesbe- 
riff  of  that  county  offered  at  public  sale,  the  property 
situated  at  the  north  east  corner  of  Government  and 
Royal  streets,  commonly  known  as  the  Government  street 
Hotel.  The  property  was  offered,  as  advertised  by  the 
sheriff,  under  an  execution  in  favor  of  Edward  Harding 
—the  deponent  heard  the  terms  and  conditions  of  sale/ 
and  made  the  first  bid— no  statement  was  made,  either 
by  the  sheriff  or  crier,  that  the  property  was  encumbered, 
yet  deponent  knew  at  the  time,  that  there  were  heavy 
encumbrances  on  it,  amounting  to  more  than  one  bun- 
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^Fiid  thousand  dollars,  on  which  there  have  since  beea 
decrees  of  foreclosure. 

Deponent,  on  making  the  first  bid  for  the  property, 
iHd  finding  that  some  one  bid  a  larger  sum,  went  immo* 
dllttely  to  the  office  of  H.  Hitchcock,  who  he  knew  to  be 
Interested  in  the  same,  and  enquired  if  he  was  aware 
Ibat  the  properly  was  about  to  be  sold  ;  to  which  be  re- 
plied that  it  ^vas  a  mistake,  as  it  was  agreed  between 
tbe  parties  in  interest  not  to  sell  it.  The  dei  onent,  ac- 
ooinpanied  by  Judge  Hitchcock,  returned  immediately  tQ 
the  court  house,  and  found  that  the  Hotel  was  justsirqek 
down  to  Mr.  WilUam  lAloore,  at  seventy-five  dollars;  Judge 
Hitchcock  enquired  of  Mr.  Moore,  if  he  had  bid  it  off,  to 
Which  be  answered  that  he  had  ;  Judge  Hitchcock  tbeQ 
remarked  to  him,  in  the  presence  of  the  sheriff  and  the 
crowd  then  present,  that  the  sale  was  made  under  n 
Qll^take—the  parties  had  agreed  not  to  sell  the  property. 
This  occurred  within  ten  minutes  after  the  sale,  as  de- 
jieoent  believes,  and  before  Moore,  the  sheriff,  or  tbe  bid- 
ders generally,  had  left  the  court  house  door.  This  de- 
penent  believes  the  property  well  worth  two  hundred 
thousand  dollars. 

The  defendants  severally  shewed  cause  against  the 
role,  by  submitting  to  the  court  their  answers,  which 
they  verified  by  their  respective  oaths. 

The  defendant  Moore  saith,  that  he  was  present  at  the 
peurt  house  door  of  Mobile,  when  the  sheriff  of  that 
oouaty  offered  and  exposed  to  sale,  certain  premises  sit- 
pate  at  the  north  east  corner  of  Government  and  Royal 
streets,  known  as  the  Government  street  Hotel.  That 
h0  understood  from  the  sheriff '0  proclamation,  that  tbe 
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premises  were  exposed  to  sale  under  an  execution  there- 
tofore issued  from  the  County  court  of  Mobile,  on  a  judg- 
ment there  rendered  in  favor  of  Harding,  against  the 
plaintiff  in  error.  This  defendant  also  understood  from 
the  sheriff,  that  the  properly  had  been  regularly  levied 
OQy  and  advertised  for  sale  according  to  law,  and  know- 
tog  of  no  good  reason  why  it  mlgiit  not  be  sold,  and  a 
feed  title  thereto  acquired,  as  the  defendant  in  the  exe- 
cution was  in  possession  of  the  same.  Under  that  im- 
pression, this  defendant  became  the  highest  bidder,  andl 
f^  course,  the  purchaser  of  the  properly— paid  the  pur- 
ehaae  money,  and  received  the  sheriff's  deed  therefor, on 
the  day  of  sale— all  of  whicli  occurred  previous  to  any 
notice  by  Judge  Hitchcock,  or  any  other  person,  that  the 
aale  was  not  fair,  legal  and  bona  fide;  nor  did  he  receiv«k 
any  notice  from,  or  have  any  conversation  with.  Judge 
Hitcboock,  other  than  as  follows :  soon  after  the  property 
waa  bid  off,  by  this  defendant.  Judge  Hitchcock  came  to 
the  place  where  the  sale  was  made,  and  where  the  she- 
riff and  defendant  were  standing,  and  enquired  in  the 
tearing  of  the  latter,  if  the  premises  were  sold,  and  on 
l^eiog  answered  in  the  affirmative  by  the  sheriff,  he  ad- 
dressed this  defendant,  saying  that  he  understood  be 
was  the  purchaser,  and  enquired  what  he  would  take 
fer  his  bargain.  Judge  Hitchcock  then  remarked,  that 
tbere  was  some  mistake ;  that  Mr.  Gibbons  had  promised 
to  give  him  notice  when  the  premises  were  to  be  sold, 
and  that  he  had  intended  to  have  been  present  at  the 
i|ale.  From  none  of  these  remarks  of  Judge  Hitcbcock„ 
did  this  defendant  infer  that  the  sale  was  irregular  or  il- 
legal— nor  was  he  advised  that  the  same  was  alleged  to 


686  REPOttTS   OF  CASKS   IN 


Mobile  Cotton  Press,  &c.  vs.  Moore  &  Magee. 


be  Illegal  or  irregular,  until  he  was  served  with  the  rale, 
to  show  cause  why  the  sale  should  not  be  set  aside. 

The  defendant  Magee  answers,  that  after  the  property 
was  bid  off  by  Moore,  he,  as  the  sheriff  of  Mobile  county, 
made,  executed,  and  delivered  to  Moore,  a  deed  for  the 
same,  before  he  was  advised  that  the  sale  was  alleged  to 
be  other  than  fair,  legal  and  bona  fide.  Nor  did  he  bear 
any  thing  from  any  person  in  relation  to  the  sale  other 
than  this,  vis  :  soon  after  Moore  had  bid  off  the  property, 
Judge  Hitchcock  came  to  the  court  house  door,  and  en* 
quired  if  the  property  was  sold— upon  being  answered 
in  the  affirmative,  he  remarked  that  there  was  some 
mistake — that  Mr.  Gibbons  had  promised  to  notify  him 
of  the  sale,  and  that  he  had  intended  to  be  present  at  the 
sale.  He  remarked  further,  that  he  would  go  and  see 
Mr.  Gibbons,  but  this  defendant  heard  nothing  farther 
from  any  one  In  relation  to  the  sale,  until  he  was  about 
to  execute  a  deed  to  Mr.  Moore,  when  he  was  told  by  a 
gentleman  employed  by  him  in  his  office,  that  Mr.  Gib- 
bons had  been  there  to  see  him  in  relation  to  the  sale, 
but  without  saying  any  thing  further,  or  whether  Ifr. 
Gibbons  wished  the  execution  of  the  deed  postponed  or 
not.  Moore  was  not  present  when  this  conversation 
was  had,  nor  did  this  defendant  know  for  what  purpose 
Mr.  Gibbons  had  been  to  his  office,  other  than  he  has  al- 
ready stated ;  nor  had  he  any  reason  to  believe  that  he 
wished  to  prevent  the  execution  of  the  deed. 

This  closes  an  abstract  of  the  showing  made  for  and 
against  the  rule.  The  court  discharged  the  rule,  and 
rendered  Judgment  for  costs,  against  the  plaintiff  in  er- 
ror, in  favor  of  the  defendants.     On  motion  of  the  plain- 
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tiff,  tbe  affidavits  and  answers  recited  above,  were  made 
a  part  of  the  record,  and  exception  taken  in  due  form  to 
the  decisloQ  of  the  court.  And  thereupon  the  plaintiff 
prosecuted  an  appeal  to  this  courts 

J.  A.  Campbell^  for  plaintiffs  In  error 
Dunn^  contra. 

COLLIER,  C.  J.— It  is  well  settled  at  common  IaW| 
that  courts  of  judicature  possess  a  controlling  power  over 
the  acts  of  their  officers,  which  it  is  their  duty  to  exercise 
la  advancement  of  Justice.  Thus,  if  a  sheriff  is  guilty 
of  an  irregularity  in  his  proceedings  upon  an  execution, 
to  the  prejudice  of  either  party,  or  a  third  person,  the 
court  will  either  set  aside,  or  correct  ihe  act  complained 
of.  As,  for  example,  if  a  sheriff,  iuiexecuting  a  writ  of 
habere  facias  possessionem,  deliver  to  the  plaintiff  the  pos- 
session of  other  or  more  land  than  he  has  recovered,  the 
court,  on  motion,  will  so  modify  the  act,  that  complete 
Justice  be  done. 

In  Saul  vs.  Dawson,  (3  Wils.  Rep.  49,)  the  plaintiff,  as 
tenant  in  common,  recovered  possession  of  ^ve  eighths  of 
a  cottage.  A  writ  of  possession  was  executed  by  tbe 
sheriff,  who  turned  the  tenant  out  of  possession  of  the 
whole,  and  locked  up  the  door.  The  court  held,  that  the 
writ  ought  to  have  pursued  the  verdict,  and  made  a  rule 
upon  the  sheriff  and  the  lessor  of  the  plaintiff,  to  restore 
the  tenant  to  the  possession  of  three  eight  parts  of  the 
premises— remarking,  that  if  justice  was  not  thus  admin- 
istered, the  tenant  would  be  put  to  another  ejectment — 
(See  also  1  Burr.  Rep.  629;  5  Burr.  Rep.  2672;  1  Caines' 
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R.  600 ;  5  Johns.  R,  366.)  It  may  be  true,  that  in  otiet 
to  do  justice,  greater  liberality  is  allowed  in  ejectment 
than  other  actions,  yet  the  principle  on  which  courts  sD^ 
pervise  the  acts  of  their  officers,  is  alike  applicable  to  Ml) 
and  as  the  question  Isresintegra  ia  this  court,  it  maybe 
Well  to  review  the  authorities  in  regard  to  it. 

In  Ryerson  vs.  Nicholson,  (2  Yeates'  Rep.  516,)  a  mo- 
tion was  made  to  set  aside  the  sale  of  the  defendant's 
land,  which  had  been  made  by  the  sheriff  under  h  fieri 
'fdtiusy  on  the  ground  that  he  had  sold  several  distinct 
|)arcels  of  land  together.  The  court  considered,  that 
they  had  the  right  to  entertain  the  motion,  on  the  ground 
Chat  the  sheriff  was  its  officer,  and  justice  required  that 
Ihe  proceeding  should  be  summary  in  such  a  case.  They 
further  held,  that  k  was  the  duty  of  the  sheriff  to  get  the 
highest  sums  for  tiie  lands  of  unfortunate  debtors,  add 

m 

not  to  permit  the  wealthy  alone  to  become  tho  purcha- 
sers, to  the  exclusion  of  persons  less  affluent.  That  ibe 
highest  price  might  be  obtained,  the  general  rule  required 
that  different  lots  of  ground,  houses,  or  parcels  of  land, 
liibould  be  sold  separately;  unless  the  parties  agreed  to  a 
different  mode  of  sale,  or  the  aggregate  sum  to  be  ^th 
tained,  would  be  increased  by  selling  several  lotd  to^e^ 
ther.  As  the  facts  of  the  case  did  not  disclose  any  reaaoa 
ibt  a  departure  from  the  general  rule  by  the  sberitf,  tlie 
»til6  was  set  aside— (Rawley  vs.  Brown,  adm'r,  I  Binney'ift 
11.61,  is  to  the  same  effect.) 

The  same  court,  in  Priedly  vs.  Scheeta,  (1  Sergeant  k 
Riwle's  Rep.  162,)  say,  if  any  fraud  was  practised  oil 
the  purchaser,  or  any  mistalce  in  the  description  of  land, 
Sdld  uhder  a  fieri  facias,  application  should  be  fil&de  td 
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the  court  to  which  the  writ  is  returnable,  to  set  aside  th6 
rale. 

In  the  case  of  the  Ontario  Bank  vs.  Lansing,  (2  Wetid^ 
Br.  260,)  the  plaintiff  in  execution  inadvertently  bid  a 
fBum  less  than  its  amount ;  the  sale,  on  bis  application^ 
was  set  aside,  and  a  re-sale  ordered,  on  his  stipulating 
to  bid  at  least  as  much  at  the  re-sale.  The  motion,  ki 
this  ease,  was  sustained,  on  the  ground  that  the  plaintiff 
might  be  prejudiced,  if  a  mortgagor  or  a  junior  judgment 
creditor  should  seek  to  redeem  the  premises,  whicti,  1^ 
tieems,  had  been  mortgaged  previous  to  the  sale. 

Where  a  motion  was  made  to  set  aside  a  sale  tmder 
execution,  on  the  ground  that  real  estate  worth  ten  thou- 
sand dollars,  was  sold  to  satisfy  a  judgment  of  one  ban- 
dred  dollars,  it  appeared  that  the  premises  were  sosit^ 
ated,  that  a  portion  which  would  probably  have  brougllt 
more  than  enough  to  satisfy  the  judgment,  could  eonr^Ok 
lently  have  been  sold  separately.  The  court  held^  that 
the  sale  of  the  property  en  masses  under  the  dream- 
iitances,  clearly  proved  it  to  be  fraudulent,  and  granted 
the  motion— (Groff  vs.  Jones,  6  Wend.  Rep.  S22.)  Aiid 
Ih  Jackson  vs.  Roberts,  (7  Wend.  Rep.  88,)  the  ccrat  re- 
mark, that  "  a  party,  who  may  be  injured  by  the  Hate- 
takes  of  a  sheriff,  can  have  relief  by  a  summary  applica- 
tion to  the  court  under  whose  authority  the  otOcer  aefii, 
or  through  the  medium  of  a  court  of  equity;  and  it  to 
much  better  that  he  should  be  confined  to  these  modes  of 
redress,  than  to  render  all  titles  derived  from  judicial 
fiales  .doubtful,  and  subject  to  be  defeated,  by  allowing 
the  Written  instruments  by  which  they  are  evidenced,  to 
l>e  attacked  collaterally,  by  parol  evidence." 
9P  87 
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The  Court  of  Appeals  of  Maryland,  in  Arnott  &  (Topper 
vs.  Nichols,  determined  that  a  court  possesses  an  equita- 
ble control  over  its  executions,  and  may,  on  motion, 
quash  the  return  of  a  sheriff— (1  Har.  &  Johns.  Bep.  471.) 
And  the  same  court,  in  Mesbit  vs.  Dallam,  (7  Gill  & 
Johns.  Rep.  512,)  set  aside,  on  motion,  a  sale  made  en 
masse^  of  divers  lots  of  ground  situated  in  the  same  town, 
but  separate  and  distinct  from  each  other,  remarlcing, 
that  such  a  sale  is  prima  facie  void,  and  be  who  seeks  to 
sustain  it,  must  show  its  Justice  and  expediency.  Iq 
this  case,  it  also  appeared,  that  property  sold  for  a  sum 
not  exceeding  one  fifth  of  its  intrinsic  value— on  which 
the  court  remarked :  "  such  a  disparity  between  the  price 
and  value  of  the  property  sold^  furnishes  intrinsic  evi- 
dence of  the  irregularity,  impropriety,  or  unfairness  of 
the  sale ;  and  connected  with  any  of  the  several  omis- 
sions of  duty,  or  indiscretions  of  the  sheriff  before  referred 
to,  leaves  not  the  court  a  shadow  of  discretion,  as  to  va- 
cating this  sale." 

In  Kentucky,  a  statute  was  passed  on  this  subject,  in 
eighteen  hundred  and  eleven ;  so  much  of  which  as  is 
pertinent,  is  in  these  words :  ''  and  all  sales  by  color  of 
any  execution,  had  or  made  by  covin,  fraud  or  collusion, 
between  plaintiff  and  sheriff,  or  other  officer  acting  un- 
der such  execution ;  or  between  defendant  and  such  offi- 
cer ;  or  between  any  purchaser  or  any  such  officer,  or 
in  any  wise  contrary  to  the  provision  hereof,  may  be  set 
aside,  by  motion  to  the  court  having  proper  Jurisdiction 
thereof,  to  be  commenced  within  one  year,  by  any  person 
or  party  aggrieved  thereby,  by  serving  a  notice  of  the 
Intended  motion,"  4*c.— (1  Morehead  &  Brown's  Laws  of 
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Ky.  628.)  The  courts  of  that  State,  have  not  considered 
this  statute  as  impliedly  inhibiting  motions  to  set  aside 
sales,  for  ali  causes  not  embraced  by  it ;  but  the  reverse 
has  been  held  to  be  the  law.  Thus,  in  Carlile  vs,  Car- 
lile,  (7  J.  J.  Marshall's  Rep.  625,)  it  appeared  that  the 
sheriff,  on  the  sale  of  a  tract  of  land,  announced  to  the 
bidders,  that  a*  greater  amount  was  due  in  virtue  of  the 
execution,  than  really  was  due  by  it,  and  the  land  sold 
for  the  amount  of  the  execution ;  the  sale,  on  motion, 
was  set  aside.  The  court  held,  that  there  might  be  other 
causes  than  those  mentioned  in  the  act,  and  to  motions 
for  quashal  for  any  of  those  other  causes,  the  statute 
does  not  apply — (See  also  Cox  vs.  Joiner,  4  Bibb's  Rep. 

94.) 

In  Stoclcton  vs.  Owings,  (Litt.  Select  Cases,  256,)  it 
was  held,  that  inadequacy  of  price  Is  not  per  se,  a  suffi- 
cient cause  for  setting  aside  a  sale  of  land  under  execu* 
tion,  but  coupled  with  other  circumstances,  it  may  be— 
(See  further,  Hansford  vs.  Barbour,  3  Marsh.  Rep.  515 ; 
Hart  vs.  Bleight,  <fcc.  3  Monroe's  Rep.  273;  3  Litt.  128; 
Bleight's  heirs  vs.  Tobin,  7  Monroe's  Rep.  617)— In  which 
latter  case,  it  was  decided,  that  the  fact  that  the  attorney 
for  the  plaintiff,  who  was  concerned  in  the  purchase, 
hfiving  sent  the  execution  to  another  county,  where  a 
large  quantity  of  land  was  sold  in  haste,  &c.  is  strong 
evidence  of  fraud.  And  fraud  was  also  inferrable,  from 
the  purchasers  having  purposely  misinformed  a  person 
who  intended  to  purchase  of  the  day  of  sale. 

And  in  Knight  vs.  Applegote's  heirs,  (3  Monroe's  Rep. 
388,)  the  clerk  omitted  to  notice  on  the  fieri  facias,  the 
credit  for  about  half  the  judgment  entered  at  its  foot,  and 
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the  sheriff  raised  the  entire  sum  by  the  sale  of  land,  the 
title  of  the  laud,  it  was  considered,  would  not  pass  to  the 
purchaser.  So,  where  the  plaintiff  in  an  execution  pre- 
vents other  persons  from  bidding  for  land  levied  on,  by 
promising  if  they  would  not,  to  purchase  it  himself,  and 
sell  to  them  at  a  low  price,  such  parts  as  they  might 
want,  and  in  consequence  of  such  negotiation,  purchaser 
for  less  than  its  value,  the  sale  would  be  set  aside  on  mo- 
tion—(Mills  vs.  Rogers,  2  Litt.  Rep.  217.) 

From  the  authorities  cited,  we  make  these  deductions: 
1.  A  party  injured  by  the  improper  execution  of  a  fieri 
facias,  may  obtain  redress,  on  motion  to  the  court  from 
which  the  writ  issued ;  2.  That  a  sale  of  land  will  be 
set  aside,  where  the  sheriff  is  guilty  of  a  mistalce,  irre- 
gularity, or  fraud,  to  the  prejudice  of  eitber  party^  or  a 
third  person ;  3.  So,  the  misrepresentation,  or  fraud  of 
a  purchaser,  furnishes  Just  ground  for  invalidating  the 
sale. 

In  the  case  at  bar,  it  is  insisted,  that  conceding  there 
was  no  fraud  on  the  part  of  the  defendants  in  error,  yet 
the  sale  was  made  by  the  sheriff,  under  a  clear  mistake, 
against  the  wishes,  and  to  the  injury  of  both  parties  to 
the  execution  ;  and  that  of  consequence,  it  should  not  be 
allowed  to  divest  the  title.  The  counsel  for  Harding^ 
who  assumed  the  exclusive  direction  of  the  Judgmeot^ 
states  explicitly  in  his  affidavit,  th^t  it  was  the  intentiOQ 
of  himself  and  the  gentleman  who  represented  the  de- 
fendant in  the  execution,  that  the  property  should  not 
have  been  sold  under  the  advertisement  made  in  Janua- 
ry, unless  directions  were  given  by  him  to  the  sheriff  to 
sell— that  In  the  verbal  order  which  he  gave  to  the  sheriff 
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to  advertise  the  property,  he  endeavored  to  convey  to  Uina 
his  wishes  on  the  subject:  supposing  the  matter  under- 
stood between  the  sheriff.  Judge  Hitchcock  and  himself, 
he  gave  it  no  further  attention.  Had  he  have  knowa 
that  it  was  proposed  to  sell  the  property  on  the  first  Mon- 
day of  February,  he  would  not  have  allowed  it— in  any 
event,  he  felt  bound  to  notify  Judge  Hitchcock  of  the  sale, 
and  would  himself  have  bid  the  amount  of  the  execution, 
or  nearly  so.  All  this,  so  far  as  it  refers  to  Judge  Hitch- 
cock, is  confirmed  by  him,  who,  in  addition,  charges  by 
his  affidavit,  the  sheriff,  with  a  knowledge  of  the  ar- 
rangement between  Mr.  Gibbons  and  himself.  The  facts 
from  which  fraud  (either  in  the  sheriff  or.  the  purchaser) 
is  inferrable,  is  explicitly  denied  in  their  answers. 

Considering  the  case  upon  the  facts  which  are  not  de* 
nled  by  the  answers,  and  we  think  it  clearly  appears, 
that  the  sale  was  made  by  the  sheriff,  either  under  a  mis- 
apprehension of  duty,  or  else  a  misconception  of  the  ar- 
rangement between  the  parties,  which  they  endeavored 
to  communicate  to  him.  In  either  view,  the  result  woQld 
be  the  same — the  sale  should  be  set  aside. 

That  the  defendant  in  the  execution  has  been  injured, 
greatly  injured,  by  the  sale  of  the  Hotel,  is  a  fact  beyond 
all  controversy — property  of  the  value  of  seventy  five  thaur 
sand  doUars^  above  all  liens,  has  been  sold  for  the  com- 
Iiaratively  trifling  sum  of  seventy  five  dollars.  Not  only 
the  defendant,  but,  in  all  probability,  the  plaintiff, would 
be  prejudiced,  if  the  sale  were  allowed  to  stand,  as  there 
may  be  no  other  property  which  can  be  subjected  to  the 
satisfaction  of  the  execution. 

As  this  pase  may  be  disposed  of,  without  flexing  mala 
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Jides  upon  any  pefton  connected  with  it,  we  will  forbear 
to  consider  the  argument  drawn  from  the  great  disparity 
between  the  sum  for  which  the  property  sold,  and  its 
intrinsic  value— the  haste  with  which  the  execution  of  a 
deed  succeeded  the  sale,  notwithstanding  the  notice  from 
the  parties,  that  there  was  a  mlstalce,  ^ 

It  was  argued  for  the  defendants,  that  even  admitting 
that  the  sale  might  have  been  set  aside  before  it  was  per- 
fected by  a  deed,  yet  having  been  thus  consummated,  tbe 
application  to  the  equitable  control  of  the  court,  comes 
too  late.  This  argument,  in  our  opinion,  cannot  be 
maintained.  The  sale  was  made,  as  we  have  seen, 
against  the  direction  of  both  the  parties  to  the  execution, 
at  a  time  when  they  were  not  present,  and  cannot  be 
allowed  to  divest  the  title.  It  is  the  levy  and  sale  which 
is  to  give  a  title  in  equity,  and  which,  if  regular,  may  be 
perfected ;  the  sheriff's  deed  merely  evidences  these  facts^ 
and  makes  that  a  legal,  which  before  was  an  equitable 
interest. 

It  cannot  be  that  the  deed  possesses  such  poteoey,  aa 
to  give  validity  to  a  titl^  which  was  previously  invalid. 
It  must  be  remembered,  that  the  sheriff,  in  himself,  is  a 
mere  agent  of  the  lawy  not  disposing  of  his  own  property, 
but  only  such  interest  as  the  defendant  In  execution  was 
entitled  to ;  hence  his  deed  cannot  operate  a  confirma- 
tion of  title,  beyond  what  equitably  passed  by  the  levy 
and  sale.  If  a  party  injured,  might  then  object  to  the 
proceeding,  as  being  in  violation  of  law,  his  remedies 
must  still  remain  unimpaired. 

Suppose  the  execution  of  the  deed  should  bar  the  ap* 
plication  for  relief,  parties  injured  would  often  be  reme- 
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dilefls.  They  might  never  bear  of  the  levy  and  sale,  ua- 
til  long  after  it  was  made— and  besides,  the  sheriff  might 
execute  a  deed,  before  an  injunction  «ould  be  obtained, 
til  despite  of  remonstrances  to  the  contrary. 

In  none  of  the  cases  cited,  was  it  objected  to  the  mo- 
tion, that  the  purchaser  had  obtained  a  deed,  though 
doubUesSy  the  laws  of  the  States  in  which  the  decisions 
were  made,  authorise  the  sheriff  to  furnish  to  him  some 
written  indicia  of  a  sale  and  purchase.  The  case  cited 
from  7  Wendell,  shows  such  to  be  the  law  in  New  York, 
and  seems  to  intimate  that  a  deed  interposes  no  diflS.- 
culty. 

Whether  the  court  should  have  granted  the  latter  part 
of  the  motion,  viz,,  have  directed  the  conveyance  by  the 
sheriff,  to  be  delivered  up  to  be  cancelled,  may  be  ques- 
tionable. We  have  not  been  able  to  find  any  case  in 
which  the  motion  went  so  far.  The  jurisdiction  of  the 
court  results  from  the  sheriff  being  its  officer,  and  the 
reason  why  a  notice  Is  given  to  the  purchaser  is,  that  he 
may  defend  his  interests  in  the  proceeding  against  the 
sheriff— he  is  not  obliged  to  appear,  and  if  he  does  not, 
Is  not  in  contempt,  but  the  court  will  decide  upon  the 
motion  in  his  absence.  Now,  as  the  court  only  acts  sum- 
marily, with  a  view  to  ascertain  the  regularity  of  the 
sale,  &c. — this  being  determined  to  be  invalid,  and  so 
declared,  can  the  court  go  farther,  and  direct  the  purcha- 
ser to  deliver  up  the  sheriff 's  deed  ?  We  incline  to  think, 
that  though  this  would  be  competent  for  a  court  of  equi- 
ty, yet  it  would  be  going  beyond  the  just  povvers  of  a 
court  of  law.  If  such  an  order  be  legal,  to  disobey  it 
would  be  illegal,  and  subject  tlie  purchaser  to  process  for 
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contempt.  At  any  rate,  it  is  wholly  unnecessary-^ttie 
sale  may  be  set  aside,  and  the  deed  declared  to  be  void, 
and  this  will  as  effectually  destroy  the  deed,  as  if  It  were 
cancelled  in  /ac^— the  judgment  on  the  motion  will  fur- 
nish record  evidence  of  the  Invalidity  of  the  deed. 

We  are,  then,  of  opinion,  that  the  motion  should  be 
granted  to  the  extent  indicated,  on  the  plaintiff  in  error 
paying  to  the  defendant  Moore,  the  sum  at  which  he  bid 
off  the  property,  with  interest  thereon  since  the  day  of 
sale.  That  the  County  court  m^y  administer  the  law 
as  we  have  laid  it  down,  its  judgment  is  reversed,  and 
the  case  remanded. 
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MOORE  ET  AL.  VS,  ARMSTRONG  ET  aL. 

1.  A  defendant,  u^hose  demurrer  has  been  dverraled,  and  to  ^homl 
time  has  been  given  to  answer,  may  demur  a^ain,  without 
leave  being  specially  granted,  plaintiffs  having,  in  the  mean 
time,  amendea  their  bill,  by  conjoining  another  person  as  corn- 
plainant. 

2.  It  is  availaible  on  demurrer,  that  a  party  has  been  joined  as 
plaintifi^  who  has  no  interest  in  the  matters  stated  in  the  bill. 

3.  An  administrator  and  his  sureties  may  be  joined,  or  if  the  ad- 
ministrator dies,  leaving  no  property,  or  having  no'  personal 
representative  within  the  State,  his  sureties  may  be  sued  aloney* 
in  equity,  before  a  liability  has  been  fixed  upon  their  princi- 
pal, by  suit ;  and  where  it  becomes  necessary  to  proceed  irt 
equity,  for  the  recovery  of  a  debt,  legacy,  or  distributive  share^ 
all  the  obligors  in  the  administration  bond,*  should  be  made' 
parties. 

Error  to  the  Court  of  Chancery  at  Mobile. 

Bill  of  complaint  heard  before'  Crenshaw,  Cbanfcellor  of 
the  Southern  Ditrislon. 

The  original  bill  in  this  case,  was  nied  by  Adam  Tay-» 
lor,  sole  heir  at  law,  and  distributee  of  James  Taylor,  his 
deceased  brother,  and  certain  persons,  bis  creditors,  to^ 
whom  be  had  assigned  his  claim  on  the  estate  of  bis  bro- 
ther, against  Wood,  the  administrator.  To  this  bill/ 
there  was  a  demurrer  filed.  Wood  was  a  citizen  of 
Louisiana,  and  an  order  for  publication  wa^i  mtde,  be- 
fore the  expiration  of  V^hieb,  Wood  died.  An  amended 
bill  was  then  filed,  in  which  the  complainants  in  the  ori^ 
ginal  bill,  united  with  them  Samuel  Ewing,  administra- 
tor dt  bonis  non,  of  the  estate  of  James  Taylor,  and  made 
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Andrew  Armstrbog  one  of  the  sureties  to  the  adminis- 
tration bond  of  the  deceased  administrator,  and  Leavens 
and  Sheffield,  executors  of  Joshua  B.  Leavens,  the  oUier 
surety  defendants.  The  bill  alleged  that  Wood,  the  ad- 
ministrator, died  insolvent,  and  had  no  personal  represent 
tative. 

To  this  amended  bill,  defendants  also  demurred  spe- 
cially : 

1.  That  there  was  a  misjoinder  of  parties ; 

2.  There  was  no  ground  of  equity ; 

3.  Proper  parties  were  not  made ; 

4.  That  the  bill  was  multifarious. 

The  chancellor  dismissed  the  bill,  on  the  ground  that 
the  sureties  in  an  administration  bond  are  not  liable, 
(except  in  extreme  cases,  of  which  the  present  was  not 
one,)  until  a  decree  has  been  made  against  the  adminis- 
trator in  the  Orphan's  court,  or  a  liability  fixed  upon  him 
by  suit. 

The  errors  assigned  were— 

1.  The  motion  to  dismiss  was  improperly  entertained, 
as  defendants  were  in  contempt ; 

2.  The  court  had  Jurisdiction,  notwithstanding  there 
had  been  no  proceedings  against  the  administrator. 

.   James  Martin^  for  plaintiffs  in  error. 
X  A.  Catnpbellf  contra. 

* 

COLLIER,  C.  J.— In  this  case,  the  following  quesaooa 
arise: 

1.  Can  a  party,  whose  demurrer  has  been  overruled, 
and  to  whom  time  lias  been  given  to  answer,  be  aUowedL 
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to  demur  again,  the  complainants,  in  ttie  meantime, 
having  amended  ttieir  bill,  by  conjoining  another  person 
as  a  plaintiff? 

2.  Is  it  available  on  demurrer,  that  a  party  has  been 
Joined  as  plaintiff,  who  has  no  Interest  in  litigating  the 
matters  stated  in  the  bill? 

3.  Can  an  administrator  and  his  sureties  be  Joined,  or 
If  the  administrator  be  dead,  can  the  sureties  be  sued 
alone  in  equity,  before  a  liability  has  been  fixed  upon 
their  principal  by  suit  ? 

* 

1.  It  has  been  said,  that  if  a  defendant  Is  in  contempt 
to  an  attachment  for  want  of  an  answer,  he  cannot  de« 
mur  and  answer — (1  Smith's  Ch.  Prac.  208;  Curzon  va. 
De  la  Zoucb,  1  Swanst.  Rep.  185;  Taylof  vs.  Milner,  10 
Yesey,  jr.  R.  444.)  But  such  was  not  the  situation  of  the 
defendants,  in  the  present  case.'  The  record  recites^  that 
their  demurrer  being  overruled,  sixty  days  were  given 
them  to  answer  the  complainants'  bill.  No  steps  had 
been  taken  to  coerce  an  answer,  or  to  charge  the  defend- 
ants for  a  contempt.  Tbe  defendants  were,  then,  not 
Inhibited  from  making  any  defence  which  the  law  tole- 
rated in  such  a  case. 

After  a  demurrer  has  been  overruled,  a  second  demur- 
rer will  not  ordinarily  be  allowed;  for  it  would  be,  in 
effect,  to  re-hear  the  case  on  the  first  demurrer ;  as  on 
the  argument  of  a  demurrer,  any  cause,  though  not 
shown  in  the  demurrer  as  filed,  may  be  alleged  at  the 
bar ;  and  if  good,  it  will  support  it.  But  after  a  pleo. 
overruled,  it  is  said  that  a  demurrer  has  been  allowed; 
bringing  before  the  court  the  same  question,  in  subtance, 
as  was  raised  upon  the  plea— (Story's  Eq.  Plead.  362.) 
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And  ttiere  have  been  instances,  where  the  court,  on  the 
urgument  of  a  demurrer,  granted  leave  to  the  defeadant, 
on  overruling  it,  to  put  in  another  less  extended — (Thorpe 
va  Macauley,  5  Mad.  Rep.  218;  Baker  vs.  Melliah,  11 
Vcsey,  Jr.  R.  68.)  But  a  defendant  will  only  once  be  per- 
mitted to  delay  his  answer  by  plea  or  demurrer,  without 
leave  of  the  court--(Rowley  vs.  Eccles,  J  SInj.  d^  Ster.  R. 
511.) 

It  will  be  observed,  that  in  the  very  order  of  court 
which  gives  day  to  answer,  leave  is  given  the  complain* 
ants  to  amend  their  bill,  by  conjoining  as  a  plaintiff, 
Samuel  Ewing,  the  administrator  de  bonis  nan,  of  James 
Taylor,  deceased.  This  aooendment,  we  discover  from 
the  record,  was  made  by  the  insertion  of  the  party's 
name  in  the  bill,  and  by  it,  of  consequence,  every  defence 
was  permissible,  which  the  introduction  of  such  a  party 
made  necessary  or  proper.  It  is  no  answer,  to  say,  that 
there  had  been  one  demurrer  overruled,  and  that  the  se- 
cond was  filed  without  leave  of  the  court.  The  first  de- 
murrer could  not  reach  to  the  Joinder  of  Samuel  Ewlog, 
or  have  barred  (if  sustained)  a  proceeding  by  him,  against 
the  defendants.  It  was,  then,  clearly  regular  for  the  de- 
fendants to  i  oint  out,  by  their  demurrer,  any  legal  ex- 
ception to  the  bill,  more  especiallyy  if  it  consisted  in  add- 
ing a  new  plaintiff— (Bosanguet  vs.  Marsbam,  4  Sim.  R. 
573,  ts  directly  in  point ;  see  also  Robertson  vs.  Ld.  Lon* 
donderry,5Sim.  R.  226.) 

2.  It  is  essential  to  a  bill  in  equity,  that  it  show  tbe 
plaintiff  has  an  interest  in  the  matters  he  proposes  to 
litigate— (1  Smith's  Ch.  Prac.  203 ;  Mitford's  Plead,  187; 
9tory'sEq.  Plead.  392,  393.)    And  the  wapt  of  interest 
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is  good  cause  of  demurrer,  and  goes  in  bar  of  the  suit — 
(1  Smith's  Ch.  Prac.  213  •,  Mitf.  Plead.  14.)  It  is  not  only 
necessary,  that  where  there  is  a  sole  plaintiffs  he  should 
discover  bis  right,  but  if  there  are  several  plaintiffs,  they 
must  show  their  interest,  and  if  any  one  of  them  is  im* 
properly  Joined,  it  is  fatal  to  the  proceeding,  and  all  the 
defendants  may  talce  advantage  of  it— (Story's  Eq.  PI. 
417;  ibid.  230;  ibid.  199.)  But  if  the  objection  be  a 
want  of  interest  in  the  defendant,  though  well  taken,  it 
is  not  fatal  to  the  whole  suit,  but  only  as  against  the  de- 
fendant, improperly  joined-~(Story's  Eq.  PI.  199.) 

In  the  case  of  The  King  of  Spain  et  al.  vs.  Machadoet 
al.  (4  Russell's  Rep.  225,)  the  effect  of  a  misjoinder  of 
plaintiffs,  came  directly  before  the  English  Court  of  Chan- 
cery. In  that  case,  certain  individuals,  who  had  been 
constituted  agents  of  the  Spanish  government,  touching 
the  subject  of  the  controversy  joined  with  His  Catholic 
Majesty,  in  the  prosecution  of  the  suit.  A  general  de- 
murrer was  filed  to  the  bill — in  considering  which,  the 
Lfn-d  Chancellor  remarked,  ^  if  a  party  having  an  interest 
could  join  with  himself  on  the  same  record,  a  party  not 
having  any  interest,  and  no  advantage  of  that  could  be  ^ 
taken,  either  by  plea  or  general  demurrer,  it  would  be 
productive  of  great  and  obvious  Inconvenience.  But  it  ia 
not  necessary  for  me  to  reason  on  the  general  principles 
applicable  to  the  question,  or  lo  point  out  the  inconven- 
ience which  would  ensue,  if  such  an  objection  were  not 
a  ground  of  general  demurrer ;  because,  the  point  has 
been  decided  in  two  distinct  and  precise  cases,  by  the 
present  Master  of  the  RoUs.^^  And  the  demurrer  was  al- 
lowed accordingly.     (See  also,  Cuff  vs.  Platell,  4  Russell's 
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R.  243 ;  Makepeace  vs.  Hay thorne,  4  Russell's  R.  244 ; 
TroughtOQ  vs.  Getley,  1  Dick.  R.  382.) 

It  is  insisted  by  the  defendants,  that  Adam  Taylor 
having  made  the  plaintiffs  his  attorneys,  with  full  power 
to  sue  for  and  collect  what  might  be  due  him,  as  sole 
heir  and  distributee  of  the  estate  of  his  deceased  brother, 
James  Taylor,  and  also  having  directed,  that  whatever 
money  or  effects  might  be  obtained  by  the  plaintiffs  from 
that  source,  should  be  equally  divided  between  them;  to 
reimburse  them  for  monies  advanced  and  paid  for  hiai, 
in  consequence  of  their  having  been  his  securities,  as  the 
sheriff  of  Dallas  county,  thereby  divested  himself  of  all 
interest,  and  should  not,  consequently,  have  Joined  in  the 
suit. 

Though  Adam  Taylor  has  directed  his  attorneys  to 
divide  among  themselves,  whatever  they  may  receive  un- 
der the  authority  given,  it  is  clear,  that  if  a  sum  more 
than  sufficient  to  satisfy  all  advances,  costs,  d^c,  should 
be  collected,  that  he  would  be  entitled  to  the  excess.  He 
must  therefore  be  concerned,  to  Increase  the  recovery 
against  the  defendants,  at  least  to  its  proper  amount,  and 
cannot  be  regarded  as  a  party  without  interest. 

In  general,  the  person  having  the  legal  title  in  the 
subject  of  the  bill,  must  be  a  party,  (either  as  plaintiff  or 
defendant,)  though  he  has  no  beneficial  interest  therein ; 
80  that  the  legal  right  may  be  bound  by  the  decree  of  the 
court.  In  cases,  therefore,  where  an  assignment  does  not 
pass  the  legal  title,  but  only  the  equitable  title  to  the 
property,  (as,  for  example,  an  assignment  of  a  chose  la 
action,)  it  is  usual,  if  it  be  not  indispensable,  to  make  the 
assignor   holding  the  legal  title,   a  party  to  the  suit. 
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Where,  however,  the  assignmeat  is  absolute  and  ud< 
conditional,  leaving  no  equitable  interest  whatever  la 
the  assignor,  and  the  extent  and  validity  of  the  assign* 
ment  is  not  doubted  or  denied,  and  there  is  no  remaining 
liability  in  the  assignor,  to  be  affected *by  the  decree,  it 
is  not  necessary  to  malce  the  latter  a  party.  In  stich  a 
case,  he  is  merely  a  nominal,  or  formal  party.  It  is  a 
very  different  question,  whether  he  may  not  properly  be 
made  a  party,  as  the  legal  owner,  although  no  decree  i» 
sought  against  him ;  for,  in  many  cases,  a  person  may 
be  made  a  party,  although  he  is  not  indispensable.  Buf 
whefe  the  assignment  is  not  absolute  and  unconditional,- 
ot  the  extent  or  validity  of  the  assignment  is  disputed  of 
denied,  or  there  are  remaining  rights  or  liabilities  of  the 
issignor,  which  may  be  affected  by  the  decree,  there  he 
is  not  only  a  proper,  but  a  necessary  party— (Story's  Eq. 
PI.  147,  148, 149 ;  Blain  vs.  Agar,  1  Simon's  Rep.  37j 
Trecothick  vs.  Austin,  4  Mason's  Rep.  41  to  44 ;  Millar 
va  Bear,  3  Paige's  Rep.  467,  468 ;  Whitney  vs.  McKio- 
ney,  7  Johns.  Ch.  Rep.  144 ;  Ryan  vs.  Anderson,  3  Madd. 
Rep.  174.) 

The  direction  in  the  letter  of  attorney  to  the  plaintiffs^ 
to  divide  amongst  themselves,  whatever  they  might  col- 
lect on  account  of  Adam  Taylor,  as  the  heir  and  distribu- 
tee of  his  brother's  estate,  operated  in  equity  as  an  as^ 
signment  in  their  favor,  so  as  to  entitle  them  to  sue  Id 
chancery,  in  their  own  names.  Yet,  the  legal  interest 
still  remained  in  the  assignor,  who,  we  Jiave  seen,  is  in- 
terested in  the  recovery,  inasmuch  as  he  would  be  enti- 
tled to  a  credit  against  the  advances  made  for  him  by 
Ms  securities,  to  the  extent  only  of  the  sum  collected ; 
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and  should  there  be  an  excess,  beyond  what  was  neces- 
sary to  their  reimbursement,  he  might  claim  it  as  his 
own.  According  to  the  principles  we  have  stated,  it 
will  follow,  that  if  Adam  Taylor  was  not  an  indispensa- 
ble party,  he  was  at  least  a  formal  party,  the  joining  of 
whom,  could  not  prejGdice  his  co-plaintiffs. 

It  has  been  further  urged  by  the  defendants,  that  the 
chancellor  sliould  have  sustained  their  demurrer,  if  for 
no  other  cause,  at  least  on  the  ground  that  Samuel  Ew- 
ing,  the  administrator  de  bonis  non  of  James  Taylor,  was 
conjoined  as  a  party  plaintiff. 

In  Chamberlain,  adm'r,  vs.  Bates,  adm'r,  (2  Porter's  R. 
550,)  the  record  discovered  that  Chamberlain,  adminis- 
trator de  bonis  non  of  the  estate  of  one  Negus,  declared  in 
assumpsit  against  the  defendant,  as  the  administrator  of 
the  former  administrator  of  Negus,  to  recover  a  sum  of 
money  alleged  to  have  been  received  by  the  latter,  while 
the  administrator  of  Negus,  and  which  had  never  beea 
accounted  for,  or  paid  over.  The  Circuit  court  sustained 
a  demurrer  to  the  declaration,  and  this  court  affirmed  its 
judgment;  holding,  'Uhat  the  authority  of  an  adminis- 
trator de  bonis  non,  embraces  only  such  of  the  personalty 
of  the  first  decedent,  as  remains  unadministered,  viz.,  in 
specie,  unaltered  or  unconverted  by  his  predecessor."  "  l^bat 
the  letters  or  commission  of  an  administrator  de  bonis 
non,  is  held  to  extend,  as  his  title  imports,  to  the  unadmin- 
istered assets  alone,  and  so  far  only,  is  one  in  that  capa- 
city to  be  regarded  as  a  trustee  for  distributees,  and  re- 
presentatives of  the  testator  or  intestate."  If  the  first 
administrator  has  wasted  or  converted  the  estate  of  the 
intestate,  he  will  be  liable  himself,  if  living,  and  his  re- 
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pi'toentatives,  if  he  Is  dead,  may  be  charged  ia  equityj  td 
the  exteht  of  the  waste  or  conversion,  by  the  creditofd  of 
distributees  of  the  intestate ;  if  so  much  of  the  assets  df 
their  iatestate  came  to  hand— (Anthony,  adm'r,  vs.  MdCatli 
adm'r,  3  Blaclcford's  Rep.  86 ;  2  Williams'  Ex'rS,  1064 ; 
thrice  TS.  Morgan,  2  Chan.  Cases,  317;  3  Bac;  Ab.  19, 20  j 
TIngrey  vs.  Brown,  1  Bos.  &  PuL  310 ;  Hagthorp  et  al: 
Vs;  Hook's  adm'rs,  1  Gill  ^  Johns.  Rep.  270,  274;  C616^ 
tttan,  adm'r,  vs.  McMurdo  et  al.  5  Rand.  R.  51;  Thomj^: 
jfon,  Judge,  use}  &c.,  vs.  Searcy  <k  Fearn,  6  Porter's  Rep; 
409.) 

in  the  case  before  us,  it  is  alleged  that  th^  estate  of 
James  Taylor  had  all  been  administered,  wasted,  or  cdn* 
verted  by  Wood^  the  first  administrator.  It  is,  then, cleafi 
that  the  authority  of  the  administrator  de  bonis  nori^  Ao^ 
not  extend  so  far  as  to  allow  blm  to  call  on  bis  pred6^^ 
cesser  for  an  account  and  settlement.  Such  is  the  puf- 
pote  intended  to  be  effected  by  the  plaintiffs'  bill  j  dfiS 
Sdmuel  BWing,  not  having  such  an  interest  in,  and  CDil^ 
nection  With,  the  matters  proposed  to  be  litigated,  UH 
made  hihl  either  an  indispensable  or  alloVabie  partyy 
tbei  dejditii'^er  was  rightfully  sustained,  forhating  JMndid 
fiidi  as  a  plaintiff. 

3.  The'  first  bill  filed  in  this  case,  Was  againiKt  Wodd^^ 
ftdministrafor  of  James  Taylor,  and  one  of  his  sureties^ 
tthd  the  executors  of  the  other  su^ety.  Before  subpcend 
was  served  on  Woods,  or  there  was  an  order  to  tak6  tb6' 
till  prb  confesso,  codsequetit  upon  the  6rder  of  publlca- 
fidn,'  WoddS)  it  id  teid,  died  Without  the  limits  of  tbiff 
Statd,  tldSerstood  to  be  insolvent,  add  it  is  euptiosed  WlH 
hati^e  tfd  j^fsdtial  repfesehtatlve.  A  biU,  ptoffesSihg  td 
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a  supplemental  bill,  was  filed,  stating  these  facts,  and 
making  the  surviving  surety,  and  the  executors  of  the 
deceased  surety,  a  party.  The  question  now  to  be  con- 
sidered is,  can  this  bill  be  sustained  ? 

It  is  well  settled,  that  no  one  can  proceed  against  the 
sureties  in  the  administration  bond,  at  law,  who  has  not 
first  recovered  a  Judgment  against  the  administrator— 
(Thompson,  Judge,  6cc  use,  &c  vs.  Searcy  &  Fearn,  6 
Porter's  ^  R.  393.)  But  this  rule  is  not  founded  upon  the 
supposition,  that  there  is  no  breach  of  the  condition  of 
the  bond,  until  a  Judgment  is  actually  obtained.  As  it 
is  the  legal  duty  of  the  administrator  to  pay  the  debts^ 
&,c.  of  his  intestate,  and  as  the  securities  undertake  f(Mr 
the  performance  of  those  duties,  the  bond  is  clearly  for- 
feited, when  instead  of  thus  appropriating  the  assets,  be 
converts  them  to  his  own  use— (Ibid.  400,  401.)  The 
rule,  however,  does  not  consider  the  creditor's  or  legatee's 
demand  of  such  a  grade,  as  to  authorise  him  to  charge 
the  sureties  in  an  action  at  law^  until  it  has  been  con- 
firmed by  Judgment. 

There  is  nothing  in  the  constitution  of  a  court  of  equi- 
ty, which  should  induce  it,  in  an  ordinary  case,  to  depart 
from  the  rules  of  law,  in  the  administration  of  Justice; 
yet,  as  its  mode  of  procedure  is  materially  different — 
more  enlarged  and  liberal— it  must,  of  necessity,  take 
jurisdiction  of  cases  which  the  ordinary  forums  cannot 
reach. 

In  Bacheldor  vs.  Elliott's  adm'r,  (1  Hen.  &  Munf.  Bep. 
10,)  a  bill  was  filed  against  an  administrator  and  his 
sureties,  for  the  recovery  of  a  debt.  The  incompetency 
of  a  court  of  law  to  afford  redress  was  not  shown,  and 
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the  court  repudiated  the  cause  on  that  ground,  with  this 
remaric,  "but  certainly  there  are  cases  where,  from 
some  inevitable  necessity,  a  creditor  may  be  obliged  to 
come  Into  this  court,'  in  the  first  instance,  against  the 
principal^  and  then  to  prevent  a  circuity  of  actions,  the 
securities  should  be  made  parties ;  but  this  is  not  one  of 
them.'' 

The  case  of  Moore  et  al.  vs.  Waller's  heirs,  (1  Marsh.  R. 
488.)  was  a  bill  filed  by  the  heirs  of  Waller,  against  his 
executor  and  his  surety,  for  the  recovery  of  that  portion 
of  the  estate  of  their  ancestor,  to  which,  under  his  wiU^ 
they  were  entitled.  It  was  objected  to  th^  Jurisdiction  of 
the  court,  that  the  remedy  should  have  been  sought  by 
action  at  law.  To  this,  the  Court  of  Appeals  answered, 
<<  The  doctrine  contended  for,  cannot,  however,  be  per* 
mitted  to  prevail.  For  whatever  may  be  the  correct  doc- 
trine in  a  proceeding  at  law,  by  the  creditors  of  the  tes- 
tator, the  chancellor,  when  applied  to  for  the  purpose  of 
distribution,  as  he  will  not  do  things  by  halves,  but  de- 
lights in  preventing  multiplicity  of  suits,  and  possesses 
the  power  of  adapting  his  decrees  to  the  substantial  Jus- 
tice of  the  case,  should,  as  he  will,  regardless  of  the  fail- 
ure in  not  having  previously  brought  another  suit  against 
the  executor,  hear,  and  finally  determine  the  liability  of 
the  security,  as  well  as  that  of  the  principal  in  the  bond.** 

In  general,  in  the  case  of  Joint  bonds  or  obligations,  all 
the  parties,  obligors,  and  obligees,  are  required  to  be 
made  parties  to  the  suit.  And  the  rule  has  been  some- 
times pressed  to  the  extent  of  declaring,  that  where  the 
bond  is  several,  as  well  as  Joint,  all  the  obligors, whether 
principals  or  sureties,  must  be  made  parties,  (to  avoid 
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t^ircuHy  pf  action,)  because  they  are  not  only  entitled  to 
CQQtributlOQ^  but  also  are  entitled  to  have  the  asslstanca 
^  each  Qther,  in  taking  the  account  of  what  remains  due 
pa  the  t)ond— (Story's  Eq.  PL  159 ;  Madox  vs.  Jackson,  3 
iU^.  t(ep.  406 ;  Cockburn  vs.  Thompson,  16  Yesey's  Rep. 
^ ;  Bland  vs.  Winter,  1  Sim.  &  Stu.  Rep.  ^.} 

Thus,  we  discover,  that  cases  exist  in  which  aa  ad* 
ministr^tor  and  his  securities  may  be  sued  in  equityi 
WHhout  having  first  obtained  a  Judgment  against  the  ad- 
piiaistrator,  at  law.  That  where  it  becomes  necessaFy 
to  proceed  in  eq[ulty,  for  the  recovery  of  a  debt,  legaqr, 
Qr  di^tFib4tive  share,  all  the  obligors  in  the  admlnistra- 
tion  bond  shou^  be  made  parties.  The  question  now 
to  ^e  detpjrmined  is,  does  the  bill  disclose  a  case  proper 
for  the  interference  of  chancery  7  When  (he  first  bill 
Wap  filod,  Woods,  the  administrator,  was  residing  iQ 
fiDOther  State,  and  there  died  insolvent,  and  without  a 
representative.  Under  these  circumstances,- what  reme- 
dy had  the  plaintiffs  at  law  ?— process  could  not  have 
l^een  served  on  Wpqds,  so  as  to  make  him  a  party  to  a 
fljGllt  at  law.  His  death  did  not  help  the  plaintiffs  to  a 
}egal  ren^edy,  but  left  them  to  obtain  redress  (if  at  all) 
from  the  defendants. 

Tbe  general  rule,  requiring  all  interests  to  be  repre- 
pepted,  in  ^  i|uit  in  equity,  is  not  of  universal  application, 
l)il(  baci  Its  exceptions.  Thus,  if  it  be  impracticable  to 
l^ak^  ^  party ,-  as  where  a  personal  representative  of  a 
deceased  person  is  a  necessary  party ;  but  it  is  charged 
\i^  (he  bill,  that  no  such  represen^tlve  is  in  ej^istence ; 
f9r  ^uiQple,  if  it  is  charged  in  the  bill  that  the  right  of 
fSPre^ei^tatipn  is  in  litigation.    In  such  a  case,  (he  court 
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win  retaia  the  bill,  notwithstanding  the  want  of  partial 
and  will  proceed  to  a  decree,  if  it  can  be  d^ne  without 
prejudice ;  and  if  not,  then  it  will  postpone  the  causey 
until  the  proper  parties  can  be  made— (Story's  Eq.  PL 
91,  «2;  Mitf.Pl.  180.) 

In  the  case  at  bar,  there  could  be  no  necessity  for  hold* 
ing  up  the  bill,  but  the  case  should  be  allowed  to  proceed 
regularly  to  a  hearing ;  inasmuch  as  Woods  died  insoU 
vent  and  abroad,  there  would  be  but  little  probability 
that  an  administrator  would  ever  be  appointed— besides, 
as  his  estate  was  insolvent,  those  interested  in  it  could 
not  be  materially  prejudiced  by  any  recovery  against  his 
sureties. 

If,  then,  it  were  not  allowable  to  proceed  against  the 
•uretles  of  Woods  aloney  the  plaintiffs,  though  they  had 
just  ground  of  complaint,  would  be  remediless.  This 
cannot  be ;  for  it  is  th^  Just  boast  of  the  common  law, 
that  every  right  has  its  appropriate  remedy,  if  not  in  the 
ordinary  forums,  at  least  in  chancery,  which  exercises  an 
extraordinary  Jurisdiction— (Thompson,  Judge,  use,  &c 
vs.  Searcy  4*  Fearn,  6  Porter's  Rep.  409.) 

This  conclusion  has  been  resisted  by  the  defendants' 
counsel,  and  for  the  purpose  of  sustaining  himself,  he  hap 
ci$ed  two  cases  decided  by  the  Court  of  Appeals  of  Soutb 
Carolina.  In  the  first,  viz :  Magwood,  adm'r,  vs.  BuU^ 
et  al.  (Harper's  Ch.  Rep.  265,)  the  bill  was  filed  against 
the  administrator  de  bonis  non,  the  surety  in  his  admin- 
istration bond,  and  other  persons  charged  to  have  a  por- 
tion of  the  intestate's  estate  in  their  hands.  On  the  cir- 
cuity a  decree  was  rendered  against  the  administrator  de 
boms  non,  and  his  surety,  to  be  satisfied  by  the  sale  of 
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some  laad  and  negroes ;  and  if  the  fund  thus  raised 
proved  insufficient,  then  the  complainant  was  authorised 
to  proceed  against  the  surety  for  the  balance.  In  this 
ease,  it  appeared  that  the  administrator  resided  without 
the  State,  (yet  the  bill  contained  no  allegation  of  his  in- 
solvency,,) and  it  was  taken  pro  confesso  against  him. 
iTbe  Court  o^  Appeals  affirmed  the  decree,  with  the  di- 
rection, "  that  the  sale  of  the  lands  referred  to  therein,  be 
postponed,  until  the  time  shall  elapse,  which  by  law  Ib 
allowed  for  defendants  to  come  in  and  set  aside  the  order 
pro  confesso^  and  disprove  the  demand." 

The  other  case,  is  Glenn,  guardian,  et  al.  vs.  Conner, 
adm'r,  et  al.  (Harper's  Ch.  Rep.  267.)  In  this  case,  the 
bill  was  filed  by  the  distributees  of  the  intestate's  estate, 
against  the  administrator  for  an  account,  and  against  his 
sureties  in  the  administration  bond,  to  render  them  liable 
for  what  should  be  found  due  by  the  administrator.  On 
the  hearing,  the  bill  was  dismissed  as  to  the  sureties,  and 
the  cause  was  talcen  up  for  revision.  The  Court  of  Ap- 
peals say,  "  this  decision  is  in  conformity  with  the  de- 
cided cases  in  this  court.  It  is  founded  in  reason  and 
Justice.  The  securities  are  liable  only  on  the  failure  of 
the  administrator  to  account  and  to  pay :  when  that  de- 
fault and  its  extent  is  Judicially  established,  then  the 
sureties  may  be  pursued  and  made  responsible.  This 
has  not  been  done  in  this  case ;  consequently,  the  bill 
against  the  sureties  was  properly  dismissed."  That  this 
case  is  adverse  to  the  opinion  we  have  expressed,  cannot 
be  denied,  yet  the  reasoning  by  which  it  is  sustained,  is 
so  unsatisfactory,  that  we  have  found  it  impossible  to 
yield  to  it  our  assent.    Besides,  there  seems  to  us  to  be 
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such  a  want  of  barmony  between  this  and  the  first  case 
cited  from  the  same  book,  that  we  are  almost  constrained 
to  think  that  one  or  both  of  them  must,  to  some  extent, 
have  been  Influenced  by  the  legislation  of  South  Caro- 
lina, of  which  the  opinion  of  the  court  does  not  particu* 
larly  inform  us. 

Our  conclusion,  from  a  view  of  the  entire  case,  is,  that 
the  demurrer  should  have  been  sustained  for  conjoining 
as  a  plaintiff,  the  administrator  de  bonis  non  of  Taylor, 
who  had  no  interest  in  the  controversy ;  and  our  first 
impression  was,  that  as  the  chancellor  had  sustained  the 
demurrer  generally^  the  decree  should  be  reversed  and 
the  cause  remanded,  or  reversed,  and  rendered  speddUy^ 
lest  allowing  it  to  stand,  the  defendants  might  plead  it 
tn  6ar  to  a  suit  brought  hereafter,  by  those  properly  en- 
titled. But  reflection  has  satisfied  us,  that  it  will  not 
constitute  an  available  bar,  as  the  parties  would  be  dif- 
ferent, and  that  the  plaintiffs,  with  the  exception  of  the 
administrator  de  bonis  non  of  Taylor,  may  proceed  anew 
against  the  defendants.  Besides,  a  general  demurrer 
reaches  to  a  mis}oinder  of  plaintiffs,  and  the  decree  is 
consequently  regular— (See  cited  above,  Story's  Eq.  PI. 
230, 199 ;  The  King  of  Spain  et  al.  vs.  Machado  et  al.  4 
Bufiseirs  Rep.  225.) 

We  have  only  to  add,  that  the  decree  of  the  chancellor 
is  affirmed)  with  costs. 
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TH£  HEIRS  OF  POLLARD  VS.  KIBBE. 

1.  The  terms  «  new  mnt,''  in  the  net  of  Congien  of  the  26iii 
May,  1824,  entitled  «  an  act  granting  certain  lots  of  ground  to 
the  corporation  of  the  city  of  Mobile,  and  to  certain  individu- 
als of  said  dty,"  (I  vol.  Land  Laws,  398,  ed.  df  1838,)  trill 
not  embrace  a  grant  of  land  made  by  the  Spanish  Command- 
ant of  Mobile,  in  1809. 

Error  to  Baldwin  Circuit  court. 

Ejectment— before  Pickens,  J. 

This  was  an  action  of  ejectment,  brought  by  the  plalii- 
tiffs  against  the  defendant,  to  recover  a  lot  of  ground  Id 
the  city  of  Mobile. 

The  plaintiffs,  in  order  to  make  out  tb^lr  title,  offerefl 
in  evidence  a  Spanish  grant,  dated  twelfth  Octobfei*, 
eighteen  hundred  and  nine,  made  to  William  Pollard,  the 
ancestor  of  the  plaintiffs,  by  Gayetano  Perez,  of  whk^ 
the  following  Is  a  translation : 

^*Mr.  CommandarU—Wlillam  Pollard,  an  inhabitant  ot 
this  District,  before  you  with  all  respect  represents,  tbct 
Ab  he  has  a  mill  established  on  his  plantation,  and  often 
tonnes  to  this  place  with  planks  and  property  frdm  it,— 
he  wishes  to  have  a  place  propitious  or  suitable  for  ttit 
landing  iand  safety  thereof,  and  having  found  a  vaibant 
piece  at  the  river  side,  between  the  channel,  (which  li 
called  John  Forbes  4*  Co.)  and  the  wharf  at  this  placOi 
he  petitions  to  grant  him  said  lot  on  the  river  bank,  to 
give  more  facility  to  his  trading,— a  favor  he  hopes  to 
obtainof  you.— Mobile,  11th  Dec'r,  1809. 

Wm.  Pollarik 


THE  8UP&£ME  COURT  OF  ALABAMA.         713 

'  -  '■  -■  -* 

The  Heirs  of  Pollard  V9.  Kibbe. 


"Mobile,  12 Of  Dec.  1809.— I  grant  the  petitioner  the 
lot  or  piece  of  ground  be  prays  for,  on  the  river  bank; 
provided  it  be  vacant.  GAY£TA^o  Pekkz.'' 

The  grant  was  shown  to  have  been  reported  against 
by  the  cooioiissloners  appointed  by  the  United  Statea. 
The  plaintiffs  also  proved,  that  In  eighteen  hundred  and 
thirteen,  or  eighteen  hundred  and  fourteen,  the  hands  of 
William  Pollard  removed  some  wreck  and  drift-wood 
from  the  place  where  the  premises  in  question  now  are^ 

The  defendants  gave  in  evidence,  a  Spanish  grant  to 
John  Forbes  <fc  Co.,  dated  ninth  June,  eighteen  hundred 
and  two,  for  a  lot  of  ground  eighty  feet  front  on  Royal 
street,  with  a  depth  of  three  hundred  and  four  east,  and 
bounded  on  the  south,  by  Government  street;  which 
grant  was  recognised  as  a  perfect  title,  and  is  confirmed 
by  an  act  of  Congress.  This  lot,  as  appears  from  a  dia- 
gram which  accompanies  the  record,  extended  to  what 
Is  now  Water  street,  and  is  due  west,  and  immediately 
In  front  of  the  lot  sued  for  in  this  action,  which  was  se- 
parated from  it  by  Water  street. 

It  was  also  in  proof,  that  previous  to  eighteen  hundred 
and  nineteen,  and  until  eighteen  hundred  and  twenty-* 
three,  the  lot  now  sued  for,  was  at  ordaiary  high  tide^ 
covered  with  water,  and  nearly  so,  at  all  stages  of  the 
water.  That  the  ordinary  high  water  flowed  from  the 
east,  to  about  the  middle  of  what  is  now  Water  street, 
between  the  lot  claimed  by  the  plaintiffs,  and  the  grant 
to  John  Forbes  &  Co.  It  was  proved,  that  Forbes  &  Co. 
had  been  in  possession  of  their  lot,  since  eighteen  hun-* 
dred  and  two,  and  that  it  was  known  as  a  water  lot, 
under  the  Spanish  government. 
9P  90 
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Iq  the  year  eigbteen  hundred  and  twenty-three,  no 
one  being  then  In  possession,  and  the  saoQe  being  under 
water,  one  Curtis  Lewis  took  possession  of,  and  filled  up 
east  of  Water  street,  and  from  it  eighty  feet  east,  and 
thirty-six  or  forty  feet  wide,  filling  up  north  of  Govern* 
ment  street,  at  the  corner  of  the  same  and  water  street. 
That  Lewis  remained  in  possession  about  nine  monthfli 
When  he  was  ousted  in  the  night  by  Forbes  &  Co.,  who 
caused  to  be  erected  a  smith's  shop  thereon,  and  from 
whom  Lewis  soon  afterwards  recovered  possession  by 
legal  process,  and  retained  it  until  he  conveyed  the  same. 
It  was  also  In  proof,  that  at  ttie  time  Lewis  took  posses- 
sion. Water  street  could  be  passed  by  cans,  and  was 
common.  The  defendant  connected  himself  through 
conveyances  for  the  premises  in  controversy,  with  the 
said  grant  to  John  Forbes  &  Co.,  with  the  said  Curtis 
Lewis,  and  with  the  mayor  and  aldermen  of  the  city  of 
Mobile. 

It  was  admitted,  that  the  premises  were  between 
Church  street,  and  North  Boundary  street. 

The  plaintiff  gave  in  evidence,  an  act  of  Congress 
passed  on  the  twenty-sixth  May,  eighteen  hundred  and 
twenty-four,  entitled  *'  an  act  granting  certain  lota  of 
ground  to  the  corporation  of  the  city  of  Mobile,  and  to 
certain  individuals  of  said  city." 

Also,  an  act  of  Congress  passed  second  July,  eigbteea 
hundred  and  thirty-six,  entitled  ''  an  act  for  the  relief  of 
William  Pollard's  heirs,  upon  which  a  patent  had  issued, 
which  was  in  evidence. 

On  this  evidence,  the  court  charged  the  Jury,  that  if 
the  lot  conveyed  as  above  to  John  Forbes  &  Co.,  bjr  tbe 
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deed*  aforesaid,  was  known  as  a  water  lot  under  the 
Spanish  government,  and  if  the  lot  claimed  by  tlie  plain* 
tiffs  had  been  improved  at,  and  previous  to  the  twenty- 
sixth  May,  eighteen  hundred  and  twenty-four,  and  was 
east  of  Water  street,  and  immediately  in  front  of  the  lot 
so  conveyed  to  John  Forbes  &  Co.,  then  the  lot  claimed, 
passed  by  the  act  of  Congress  of  May,  eighteen  hundred 
and  twenty-four,  to  those  at  that  time  owning  and  occu- 
pying the  lot,  so  as  above  conveyed  to  John  Forbes  ic  Co. 

The  court  further  charged  the  Jury,  it  was  immaterial 
who  made  the  improvement  on  the  lot  on  the  east  side 
of  Water  street,  being  the  one  in  dispute;  that  by  the 
said  act  of  Congress,  the  proprietor  of  the  lot  on  the  west 
side  of  Water  street,  Icnown  as  above,  was  entitled  to  the 
lot  on  the  east  side  of  it.  To  which  charges  of  the  court, 
the  plaintiff  excepted. 

The  charges  thus  given,  are  now  assigned  for  error. 

SMe,  for  plaintiffs  in  error. 
/.  A.  Campbell^  contra. 

ORMOND,  J.— The  lot  of  land  sought  to  be  recovered 
in  this  action,  is  in  the  city  of  Mobile,  and  was  a  portion 
of  the  territory  east  of  the  Ibberville,  or  river  MauchaCi 
and^west  of  the  Perdido. 

By  the  treaty  of  St.  Ildefonso,  between  Spain  and  the 
French  Republic,  entered  into  on  the  first  October,  eigh- 
teen hundred,  the  former  retroceded  to  the  latter,  the 
province  of  Louisiana.  On  the  thirtieth  April,  eighteea 
hundred  and  three,  France  ceded  Louisiana  to  the  United 
States,  with  all  its  rights  and  appurtenances,  as  foUy, 
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and  in  the  same  manner  as  they  were  acquired  by  ttie 
French  Republic,  in  virtue  of  the  treaty  between  France 
and  Spain,  before  mentioned. 

At  the  date  of  said  treaty,  the  boundary  of  Louisiana 
on  the  west,  was  not  accurately  defined,  and  after  the 
acquisition  of  Louisiana  by  the  United  States,  the  govern- 
ment insisted  that  the  tract  of  country  lying  between 
the  Ibberville  and  the  Perdido,  and  south  of  the  thirty- 
first  degree  of  north  latitude,  was  a  part  of  the  province 
of  Louisiana,  ceded  by  Spain  to  France  by  the  treaty  of 
St.  Ildefonso,  and  acquired  by  the  United  States^  by  the 
treaty  of  Paris.  This  was  resisted  by  Spain,  who  re- 
mained in  possession  of  the  disputed  territory,  and 
claimed  it  as  a  part  of  West  Florida. 

The  United  States  asserted  her  right  to  the  territory  in 
dispute,  not  only  by  her  minister's  diplomatically,  but 
also  by  her  laws,  mailing  void  all  grants  of  land  within 
its  limits,  except  for  small  quantities,  and  to  actual  set- 
tlers, after  the  date  of  the  treaty  of  St.  Ildefonso,  and  by 
annexing  the  land  in  controversy  to  the  Territory  of  Or- 
leans, 

As  early  as  the  twenty-sixth  of  March,  eighteen  hun- 
dred and  four,  Congress  passed  an  act,  the  14th  section 
of  which  enacts,  ''  that  all  grants  for  lands  ceded  by  tiie 
French  Republic  to  the  United  States,  by  the  treaty  of  ttie 
thirtieth  April,  eighteen  hundred  and  three,  the  title 
whereof  was,  at  the  date  of  the  treaty  of  St.  Ildefonso, 
in  the  crown,  government,  or  nation  of  Spain,  and  every 
act  and  proceeding  subsequent  thereto,  of  whatsoever  na- 
ture, towards  the  obtaining  any  grant,  title  or  claim  to 
8ucb  lands,  and  under  whatsoever  authority  transacted 
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or  pretended,  be,  and  the  same  are  liereby  declared  to  be, 
and  to  have  been  from  the  beginning,  null  and  void,  and 
of  no  effect  in  law  or  equity."  A  proviso  excepts  the  title 
of  actual  settlers,  acquired  before  the  twentieth  Decem- 
ber, eighteen  t/undred  and  three.  That  no  grant  of  land, 
emanating  from  the  Spanish  government  after  the  date 
of  the  treaty  of  St.  Ildefonso,  and  not  protected  by  the 
psoviso  above  recited,  or  some  subsequent  act  of  Con* 
gress  is  valid,  was  settled  by  the  great  case  of  Foster 
and  Elam  vs.  Neilson,  (2  Peters,  253,)  and  subsequently 
confirmed  by  the  case  of  Guicar  vs.  Lee,  (12  Peters'  R.) 

The  grant  upon  which  the  plaintiffs  seek  a  recovery, 
bears  date  the  twelfth  December,  eighteen  hundred  and 
nine,  and  w&s  reported  against  by  the  board  of  commis- 
sioners, appointed  to  investigate  titles  in  the  disputed 
territory,  for  want  of  inhabitation  and  cultivation,  and 
therefore,  not  confirmed  by  Congress,  and  of  itself  no  ev- 
idence of  title.  But  it  is  insisted  by  the  plaintiffs,  that 
an  act  passed  by  Congress,  the  twenty-sixth  May,  eigh- 
teen hundred  and  twenty-four,  confirms  and  makes  valid 
this  grant.  The  2d  section,  which  is  alone  material  to 
this  question,  is  in  these  words:  "and  be  it  further  en- 
acted, that  all  title  and  claim  of  the  United  States,  to  so 
many  of  the  lots  of  ground  east  of  Water  street,  and  be- 
tween Church  street  and  North  Boundary  street,  now 
known  as  water  lots,  as  are  situated  between  the  chan- 
nel of  the  river,  and  the  front  of  the  lots  known  under 
the  Spanish  government  as  water  lots,  in  the  said  city  of 
Mobile,  whereon  improvements  have  been  made,  be,  and 
the  same  are  hereby  vested  in  the  several  proprietors  and 
occupants  of  each  of  the  lots  heretofore  fronting  on  tlie 
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river  Mobile— except  in  cases  where  such  proprietor  or 
occupant  has  aliened  his  right  to  any  such  lot  now  de- 
signated as  a  water  lot,  or  the  Spanish  government  has 
made  a  new  grant  or  order  of  survey  for  the  same,  during 
the  time  at  which  they  had  the  power  to  g^rant  the  sam^ 
in  which  case,  the  right  and  claim  of  the  United  States 
shall  be,  and  is  hereby  vested  in  the  person  to  whom 
such  alienation,  grant,  or  order  of  survey  was  made,  ^r 
in  his  representatives ;  provided,  that  nothing  in  this  act 
contained,  shall  be  construed  to  affect  the  claim  or  claimB 
(if  any  such  there  be)  of  any  individual  or  body  corpo- 
rate." 

The  plaintiffs  also  gave  in  evidence,  an  act  of  Coa- 
gress,  approved  July  twentieth,  eighteen  hundred  aad 
thirty*six,  entitled  an  act  fOr  the  relief  of  the  heirs  of 
William  Pollard.  '' Be  it  enacted,  &c.  that  there  shall 
be,  and  hereby  is,  confirmed  unto  the  heirs  of  William 
Pollard,  deceased,  a  certain  lot  of  ground  situate  in  the 
city  of  Mobile,  and  bounded  as  follows,  to  wit:  oh  the 
north,  by  what  was  formerly  known  as  John  Fobes  & 
Company's  canal ;  on  the  west  by  Water  street ;  on  the 
south  by  the  King's  Vharf,  and  on  the  east  by  the  chaQ*^ 
Del  of  the  river— and  that  a  patent  shall  issue  iu  the  usual 
form  for  the  same ;  provided,  that  this  act  shall  only 
operate  as  a  relinquishment  on  the  part  of  the  United 
States,  of  ail  their  right  and  claim  to  the  above  described 
lot  of  ground,  and  shall  not  interfere  with,  or  affect  the 
claim  or  claims  of  third  persons."  A  patent  issued  in 
obedience  to  the  said  act  of  Congress. 

To  a  proper  understanding  of  the  act  of  Congress  of 
l^ay,  eighteen  hundred  and  twenty-four,  above  cited,  U 
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is  necessary  to  state,  that  as  Mobile  was  laid  out,  and  ex- 
iflted  under  the  Spanish  government,  Royal  sir£tet  was 
on  the  back,  or  margin  of  the  bay,  running  in  a  line 
from  north  to  south,  or  nearly  so,  the  tide  flowing  to 
what  is  now  Water  street,  which  lies  parallel  to,  and 
east  of  Water  street,  so  that  the  eastern  limits  of  the  lots 
fironting  on  Royal  street,  were  washed  by  the  tide. 
These  are  the  lots  described  in  the  law,  as  lots  known 
under  the  Spanish  government,  as  water  lots.  When 
the  city  came  into  our  possession,  the  restless  and  enter- 
prising spirit  of  our  countrymen,  caused  a  gradual  en* 
croachment  of  the  city  to  the  eastward,  by  filling::  up  the 
bay,  and  subjecting  it  to  the  use  of  man,  for  the  purpose 
of  building;  so  that  now,  there  are  several  streets  east 
of  Water  street,  which  are  all  encroachments  on  the  wa* 
ters  of  the  bay. 

The  act  of  Congress  of  twenty-sixth  May,  eighteen 
hundred  and  twenty-four,  is  not  as  precise  in  its  terms 
as  could  have  been  desired--it  being  open  to  some  con- 
troversy,  whether  the  lots  east  of  Water  street,  which 
were  made  by  filling  up  the  margin  of  the  river  Mobile, 
were  intended  to  be  given  to  the  "proprietor"  of  the  lot 
fronting  such  water  lot  on  the  west  side  of  Water  street^ 
or  to  the  '< occupant"  of  the  improved  lot  on  the  east  side 
of  Water  street ;  but  both  of  these  classes  of  persons 
were  postponed  to  the  Spanish  grantee,  who  (in  the  lan- 
guage of  the  act,)  had  obtained  a  "  new  grant  or  order  of 
•or?ey  for  the  same  from  the  Spanish  government,  dUi- 
ring  the  time  at  which  they  had  the  power  to  grant  the 
iame.'' 

The  plaintiffs  assert  no  title  to  the  lot  on  the  west  side 
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of  Water  street,  fronting  the  one  in  dispute;  they  must) 
therefrfte,  derive  their  title  either  as  improver  or  occupant 
of  the  lot  on  the  east  side,  or  by  virtue  of  the  grant  made 
in  eighteen  hundred  and  nine:  and  it  is  insisted,  that  the 
term  "  new  grant,"  as  used  in  the  act  of  eighteen  hun- 
dred and  twenty-four,  was  designed  to  confer  on  such 
grants  as  the  one  now  under  consideration,  a  capacity  to 
be  the  source  of  title. 

In  support  of  this  proposition,  it  is  strenuously  con- 
tended by  the  counsel  for  the  plaintiffs,  that  such  a  con- 
struction should  be  put  on  the  act,  as  will,  if  possible, 
give  effect  to  every  word  in  it— that  this  can  only  be 
done,  by  supposing  that  the  word  new  found  in  the  law, 
coupled  with  Spanish  grants,  must  have  reference  to 
some  epoch  connected  with  the  subject  matter.  That 
grants  made  before  that  period,  were  by  Congress  con- 
sidered o/cf  grants— those  made  after,  new  grants^  and  this 
epoch,  he  supposes  was  the  date  of  the  treaty  of  St.  Ilde- 
fonso — the  first  October,  eighteen  hundred. 

The  rule  Itself,  and  the  propriety  of  its  application, 
when  possible,  Is  distinctly  admitted ;  but  it  is  most  ob- 
vious, that  the  date  selected  as  the  epoch  from  which  the 
grant  is  to  be  considered  new,  is  purely  arbitrary.  There 
is  nothing  in  the  law,  which  authorises  the  selection  of 
that  in  preference  to  any  other  date  or  period  of  time 
which  might  be  supposed.  Sensible  of  this,  the  counsel 
has  drawn  his  arguments  in  support  of  his  theory,  from 
the  history  of  the  country,  and  from  the  mass  of  laws 
passed  by  Congress  on  this  subject. 

It  is  certainly  a  correct  mode  of  expounding  a  doubtful 
statute,  to  compare  it  with  other  acts  in  pari  nuUeria^ 
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and  to  construe  it  in  reference  to  the  object  in  view,  gi?« 
Ing  effect,  if  possible,  to  every  p^rt  of  it.  This  we  tiave 
dooe ;  and  ttie  process  has  satisfied  us,  that  the  pruposi* 
tion  of  the  plaintiffs'  counsel  is  untenable. 

Ever  since  the  acquisition  of  Louisiana,  in  eighteen 
hundred  and  three,  the  United  States,  through  all  the  de- 
partments  of  the  government,  have  perseveringly  main* 
tained,  that  by  the  treaty  of  St.  Ildefonso,  Spain  ceded  to 
France,  the  territory  between  the  Ibberville  and  t^erdidOi 
floath  of  the  thirty^flrst  degree  of  north  latitude ;  and 
that  all  grants  made  by  the  Spanish  government,  for  land 
within  the  territory  of  Louisiana^  after  the  date  of  the 
treaty  of  St  Ildefonso,  are  absolutely  void;  As  early  as 
eighteen  hundred  and  four,  by  the  law  already  referred 
to,  this  principle  was  asserted  by  Congress^  the  only  ex- 
eeptlon  being  in  favor  of  actual  settlers,  and  for  a  limited 
quantity  of  land.  No  subsequent  law  of  Congressi 
(though  many  have  been  passed  on  the  subject,)  has 
ebanged  this  principle,  unless  it  has  been  done  in  this  in- 
Mance ;  though  in  the  spirit  of  a  wise  and  benignant 
policy,  ample  provision  has  been  made  for  the  adjust* 
ment  of  those  titles,  on  Just  and  equitable  principles. 

What  reason,  then,  can  be  assigned  for  a  departure 
from  the  long  established  policy  of  the  country  ?  We 
oertainly  cannot  Infer  such  abandonment  from  the  use 
of  an  ambiguous  term,  to  which  it  is  difficult  to  assign 
aiiysendble  meaning.  Under  the  law  which  previously 
existed,  if  the  claim  of  the  plaintiff  were  meritorious,  it 
iroold  have  been  recognised— it  was  offered  and  rejected. 
And  if  it  were  permitted  to  examine  the  decision  of  the 
eomttUsskmers,  It  could  not  be  pretended,  that  removlfiff 
9P  91 
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■oine  drift-wood  la  eighteen  hundred  and  thirteen,  to 
land  a  boat,  or  for  any  other  purpose,  would  bring  the 
plaintiffs'  claim  within  the  purview  of  any  of  the  acts  of 
Congress  on  the  subject. 

As  the  opposite  of  the  term  "  new"  is  oM,  there  appears 
to  be  some  plausibility  in  the  supposition  of  the  defend- 
ant's counsel,  that  where  Congress  applied  the  term  new 
to  Spanish  grants,  they  had  not  reference  to  time  alone, 
by  reference  to  an  epoch  after  which  grants  should  be 
considered  nev,  as  it  is  inconceivable,  on  that  hypothesis^ 
why  the  date  was  not  mentioned  in  the  land,  but  that 
new  grant,  was  put  in  contradistinction  to  an  old  grant, 
for  the  same  tract  of  land.  But  this  construction  is  open 
to  many  objections,  the  most  obvious  of  which  is,  that 
the  old  grant  would  be  valid  under  the  treaty,  and  there 
could  be  no  possible  reason  for  legislating  in  favor  of  ihe 
new  grant,  if  made  to  the  same  individual :  still  less 
could  it  be  supposed,  that  Congress  would  attempt  to  con- 
fer the  title  on  the  sul)sequent  grantee  of  the  same  land. 
It  is  |)088ible,  that  the  term  <'  new  grant,"  applies  to  a 
grant  of  the  shore,  or  space  between  high  and  low  wa- 
ter marks,  there  having  been  a  previous,  or  old  grant, 
Immediately  in  front,  bounded  by  high  water  mark. 
This  construction  receives  some  countenance  from  the 
fiact,  that  the  Spanish  governmenti  at  least  in  one  in- 
stance, made  such  a  grant 

But  if  the  act  of  Congress  leaves  us  in  doubt  as  to  th^ 
teeaning  affixed  to  the  term  new  grants  it  at  least  re- 
quires such  grants  to  have  one  quality,  without  which, 
they  cimnot  be  evidence  of  title  to  the  lots  intended  to  be 
granted.    It  was  not  only  to  be  a  "  new  grant,"  but  it 
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must  have  been  made  during  the  time  when  the  Spanish 
government  had  '' power  ^^  to  make  it.  This  we  under- 
stand to  be  nothing  more  than  a  reiteration  of  the  pria- 
cfple  for  which  the  government  has  always  contended. 

The  argument  of  the  plaintiffs'  counsel,  that  "  power,'* 
as  used  in  the  law,  has  reference  to  the  period  of  time 
which  intervened  between  the  date  of  the  treaty  of  St 
lidefonso.  nod  the  occupation  of  the  disputed  territory  by 
the  United  States,  cannot  be  admitted.  The  government 
of  the  United  States,  as  already  stated,  insisted  on  their 
right  to  the  territory  in  dispute,  and  that  the  possessioo 
by  Spain  was  wrongful.  Such  a  construction  would  be, 
in  effect,  a  concession  by  the  United  States,  that  her  pre* 
tension  to  the  territory  in  dispute,  was  unfounded.  It 
would  convict  our  government  of  the  injwtice  of  having 
taken  advantage  of  the  weakness  of  a  foreign  power,  to 
take  forcible  posseasioo  of  a  territory  to  which  it  had  no 
valid  title.  For,  if  "power,^'  in  the  manner  it  is  em- 
ployed  by  Congress,  means  (as  we  must  understand  it  to 
mean.)  lawful  authority^  it  would  necessarily  follow,  that 
the  claim  of  the  United  States^  to  the  territory  in  dispute^ 
was  unfounded,  as  it  is  inconceivable  that  the  Spanish 
government  could  have  lawful  authority  to  grant  land 
which  belonged  to  the  United  States.  A  construction 
which  would  lead  to  such  consequences,  it  would  not  be 
respectful  in  this  court  to  makei^  without  the  clearest  evi- 
dence that  such  was  the  intention  of  Congress— (See  ttie 
cases  of  Foster  vs.  Elam,  2  Peters,  and  Garcia  vs.  Lee,  12 
Petera) 

Whatever,  then,  may  have  been  the  meaning  of  Con- 
gress, by  the  use  of  the  term  <<  new  grant,"  in  the  aet  of 
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eighteen  hundred  and  twenty-four,  we  cannot  presame 
it  was  intended  to  give  any  sanction  to  grants  emana- 
ting from  the  Spanish  government,  for  lands  within  the 
disputed  territory,  after  the  first  Octoberi  eighteen  hun- 
dred, further  than  they  had  already  been  provided  for  by 
law. 

But  it  is  said  the  government  hatended  to  be  bountiful, 
and  that  its  acts  may  be  liberally  construed— that  the 
government  cannot  be  suspected  of  wishing  to  drive  a 
^  Smithfield  bargain."  In  the  adjustment  of  the  Spanisb 
land  titles,  the  government  has  been  influenced  by  a 
wise  and  liberal  policy.  Denying  that  the  Spanisb  go- 
vernment had  lawful  authority  to  grant  lands  within  the 
territory  claimed  by  the  United  States,  yet  as  Spain  held 
possession  of  the  country,  all  grants  for  a  reasonable 
quantity  of  land  to  actual  settlers^  were  recognised  and 
legitimated.  But  mere  donations  of  the  public  domain, 
without  a  consideration  of  a  public  or  pecuniary  nature, 
are  not  in  accordance  with  our  practice,  or  consonant  to 
our  institutions,  and  therefore,  cannot  be  presumed.  Mo- 
narchs  may  have  favorites— Republics  can  have  none. 
Upon  this  principle,  our  government  has  always  acted, 
and  it  is  preserved  in  the  act  of  eighteen  hundred  and 
twenty-four.  The  lots  of  ground  which  Congress  were 
disposing  of,  were  not  given  capriciously,  but  apparently 
on  the  ground  of  tbe.public  benefit  conferred  by  filling 
up  the  lots,  and  thus  subjecting  them  to  the  purposes  of 
man,  and  the  uses  of  commerce. 

It  is  therefore  our  opinion,  that  the  grant  offered  in 
evidence  by  the  plaintiffs,  is  not  embraced  by  the  terms 
^  new  grant,"  in  the  act  of  eighteen  hundred  and  twenty* 
fixir,  before  referred  to. 
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The  act  of  eighteen  hundred  and  thirty-five,  is  in  terms 
a  mere  confirmation,  but  it  must  operate  as  a  grant  of  all 
tlie  interest  of  the  United  States,  in  the  land  mentioned 
in  the  act  at  the  date  of  the  law,  such  being  the  evident 
Intention  of  the  Legislature.  Out  of  abundant  criterion, 
doubtless  the  act  recites  that  it  shall  only  operate  as  a  ro* 
llnquishment  of  the  title  of  the  United  States,  and  shall 
not  interfere  with  or  affect  the  claims  of  other  persons. 
The  question,  then,  is,  had  the  United  States  previously 
parted  with  their  title?— and  this  leads  to  the  examina- 
tion of  the  title  of  the  defendant. 

The  defendant's  title  consists  of  conveyances  for  the 
lot  of  land  in  dispute— 

1.  From  John  Forbes  ic  Co.,  who  held  the  lot  on  the 
west  side  of  Water  street,  fronting  the  one  in  controver* 
sy,  by  a  confirmed  Spanish  grant,  dated  in  eighteen  hun* 
dred  and  two ; 

2.  From  Curtis  Lewis,  who  entered  upon  the  lot  in 
dispute,  and  improved  it  by  filling  it  up ; 

3.  From  the  mayor  and  aldermen  of  the  corporation 
of  Mobile. 

The  title  of  the  defendant,  is  also  derived  from  the  act 
of  eighteen  hundred  and  twenty-four,  already  cited.  It 
eannot  be  concealed,  that  the  meaning  of  the  act  is  ex- 
ceedingly obscure,  and  that  it  is  difficult  to  determine 
whether,  under  the  2d  section  of  the  law,  the  lots  on  the 
east  side  of  Water  street,  were  intended  by  Congress  to 
be  granted  to  the  improver  or  occupant  of  the  lot,  or 
whether  they  were  granted  to  the  proprietors  and  occu* 
pants  of  the  lots  fronting  them  on  the  west  side  of  Wa-* 
ter  street    But  it  is  not  necessary  to  determine  the  mean- 
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log  of  the  law,  because  the  defendant  can  proteet  him* 
self  in  tl:iis  case,  in  any  possible  construction  of  the  law. 
Through  Lewis,  he  derives  title  from  the  improver  and 
occupant  of  the  lot  on  the  east  side  of  Water  street,  and 
tt^rough  John  Forbes  &  Co.,  from  the  proprietor  of  the 
llpt  fronting  it  on  the  west  side  of  Water  street  The 
union  of  these-two  must,  under  any  construction  of  the 
law,  constitute  a  perfect  ticte  under  the  act  of  Congresa, 
qolesis  oppo3ed  by  a  valid  Spanish  grant  for  the  same  lot, 
in  which  attitude,  the  plaintiffs  in  error  have  not  placed 
themselves. 

It  18  not,  therefore,  necessary  to  consider  whether  the 
charge  of  the  court,  that  the  proprietor  of  the  lot  on  the 
vvest  side  of  Water  street,  was  under  the  act,  entitled  to 
the  lot  fronting  his  lot  on  the  east  side  of  Water,whether 
such  lot  were  Improved  by  him,  or  by  another,  as  the 
plaintiffs  do  not  show  on  the  record,  that  they  have  any 
interest  in  the  decision  of  that  question,  and  therefore,  If 
the  Judgment  of  the  court  on  that  point  were  wrong, 
they  cannot  be  prejudiced  by  the  decision. 

No  notice  has  been  talien  of  the  title  of  the  defendant, 
derived  frorp  the  corporation  of  Mobile,  as  it  is  not  neces- 
sary to  the  decision  of  this  case,  and  would  lead  to  the 
discussion  of  matters  which  will  be  necessary  to  be  deter- 
mined in  other  cases,  now  before  the  court. 

For  the  same  reason,  no  notice  has  been  taken  of  the 
argument,  in  relation  to  the  rights  of  riparian  proprietorsi 
on  a  navigable  stream.  In  this  case,  both  parties  claim 
under  an  act  of  Congress,  and  assert  a  grant  for  the  lot 
in  dispute,  and  neither  are  in  a  situatlojQ  to  contest  the 
right  of  Congress  to  legislate  on  the  subject  Let  the 
Judgment  of  the  court  below  be  affirmed. 


NOTE.— TTbis  case  ivUB  carried  bjr  writ  of  erfor,  to  the  iSii- 
pieme  court  of  the  UDited  States,  by  which  the  judgment  was 
reversed,  and  the  cause  remanded.  Justices  Thom  pson,  Story, 
Baldwin  aud  MTiCan,  for  reversal,  and  Barbour,  Catron 
and  Watnb,  opposed.  Chief  Justice  Taney,  aud  Justice 
ITKiNLEY,  absent 

For  the  reasons  of  the  reversal,  see  the  case  reported  UtooQg 
die  decisioiis  of  Jaauary  Teraii  1840— [Reporter. 
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'  1.  The  statutes  of  this  State  authorise  the  prosrecution  d^ 
ther  of  an  appeal  or  writ  of  error,  as  to  all  final  judg- 
ments and  decrees  of  the  Circuit  and  County  courts, — 
admiralty  cases  as  well  as  others. — Uvingstan  et  eU.  vSi 
Sitttnhboai  TaUctpoosa.  Ill 

2.  And,  in  such  cases,  an  appeal  is  the  most  appropriate 
remedy,  as  the  claimant  can  thus  suspend  the  execution 
of  the  decree,  both  as  to  himself  and  the  stipulators.-^ 

tt.  Ill 

3.  At  common  law,  stipulators  may  not  question  the  cor- 
rectness of  a  decree  of  ccmdemnation. — ib.  Ill 

4.  And  if  stipulators  alone  appeal,  they  are  confined  to  fl 
review  ot  the  judgment,  so  far  only  as  they  are  them- 
selves concerned. — ib.  Ill 

6.  (The  case  of  Richardson  et  al.  vs.  Cleaveland  and  Stug- 
gins,  (5  Porter,  251,)  reviewed  and  corrected. — ib.  Ill 

6.  One  who  claims  an  interest  in  a  ship,  or  other  thin^, 
which  is  the  subject  of  a  proceeding  in  rem^  must  put  m 
his  claim  upon  oath,  averring,  in  positive  terms,  his  pro- 

Erietary  interest:  and  an  agent  maybe  required  to  prove 
is  authority,  before  he  can  be  admitted  to  put  in  his 
claim. — Bead^  claimant ,  va.Chqen^  Martin  et  al.  180 

7.  Where  this  is  not  done,  the  adverse  party  may  insbt  up- 
on a  dismissal  of  the  claim. — ih.  180 

8.  And  a  claim  thus  admitted,  may  still  be  contested,  by 
suitable  exceptive  allegations. — ^16.  180 

9.  But  where  the  claim  is  admitted,  and  pleadings  to  the 
merits  are  put  in,  it  is  a  waiver  of  the  preliminary  en- 
quiry, and  an  admission  that  the  party  is  right!ully  in 
court— i6.  180* 

10.  Where  several  libellants  have  joined  in  their  libel,  be- 
cause of  their  common  pursuit  of  the  same  ship— when 
their  interests  become  severed  by  decrees,  each  decree 
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becomes  distinct  and  independent,  and  as  such,  must  be 
appealed  from. — ib.  180 

11.  A  writ  of  error,  which  seeks  to  reverse  several  inde- 
pendent decrees,  will  be  dismissed.  180 

12.  And  the  same  rule  obtains  when  several  claims  are  in- 
terposed.— ib.  180 

18.  Any  person  interested  in  a  ship,  or  thing  proceeded 
against  in  admiralty,  may  come  within  a  year  from  the 
time  of  a  decree  rendered  by  default,  and  on  giving  se- 
curity and  paying  all  the  costs,  and  shewing  a  sufficient 
cause  for  his  previous  default,  be  admitted  to  defend. — ib*  180 

14*  And  it  is  the  usual  practice  on  defaults,  before  a  sale  is 
permitted,  to  require  security  of  the  libellant,  to  answer 
lor  the  sum  received,  to  any  person  claiming  a  right,  or 
presenting  his  interest  wilfaln  a  year. — ib.  180 

16.  Afi>fa*  levied  on  a  vessel,  will  not  divest  a  previous 

Ken,  acquired  by  a  libellant  in  admiralty. Reed  vs. 

Fawkes.  '  628 

AGBNf* 

).  An  a^ent,  acting^ within  the  scope  of  his  authority,  binds 
his  pnncipal. — l^isher  ^  Johnson  v$,  Campbell.  210 

8«  The  overseer  of  a  plantation,  as  such,  has  no  right  to  bind 
his  employer,  by  the  purchase  of  articles  which  he  may 
suppose  necessary.  Such  authority  is  not  necessary,  to 
enable  him  to  perform  the  duties  incident  to  his  station, 
and  therefore  he  cannot  be  presumed  to  be  invested  with 
it — ib.  210 

8.  A  master,  being  entitled  to  the  labor  of  his  slaves,  is 
bound  to  provide  for  their  wants. — ib.  210 

4.  And  where  no  provision  is  made  by  an  absent  master  for 
their  subsistence,  an  overseer  may  procure  necessary 
supplies  on  account  of  the  owner,  on  the  same  principle 
that  a  father  is  liable  to  support  his  children. — ih*  210 

6.  There  is  no  usage  in  this  State,  which  authorises  an  over- 
seer to  purchase  necessaries,  for  the  maintenance  of  the 
slaves  of  an  absent  master,  and  thus  bind  the  master  con- 
trary to  his  wishes. — ib.  210 

6.  The  authority  of  an  agent  may  be  implied  from  his  pre- 
vious employment  in  similar  acts,  and  from  subsequent 
acquiescence. — ib.  210 

9*  An  authority  delegated  to  an  agent,  must  be  strictly  pw- 
suedff  in  form  as  well  as  in  substance. — ib.  210 

8.  When  9.  person  deals  with  one  who  professes  to  be  agent 
of  another;  the  person  contracting  with  him  is  bound  to 
know  the  extent  of  his  authority. — ib.  210 
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9.  If  one  be  held  out  to  the  world  as  the  general  agent  of 
another,  particular  instructions  not  communicated,  will 
not  prevent  the  acent  from  binding  his  principal,  evert 
when  he  acts  in  disregard  of  such  particular  instruc- 
tions,— ib.  310 

10.  A  power  given  to  an  agent  to  sell  a  slave,  implies  a 
power  to  warrant  the  soundness  of  the  slave, — ^kitmelt 

vs.  W,  4*  -R-  Otmn.  SOt 

IL  But  a  warranty  given  by  the  agent  in  his  own  name, 
will  not  bind  the  prindpal,  unless  it  be  recogm'sed  and 
adopted  by  him.—ift.  80S 

12.  The  mere  addition  of  the  words  "  attorney  for  L.  S."  to 
his  signature,  by  the  obligor  of  a  deed,  cannot  control 

the  deed,  and  vary  the  obligations  entered  into. — 4b*         S95 

13.  Where  plaintiff's  agent  in  attachment,  declares  on  oath 
that  defendant  is  indebted  to  plaintiff  in  a  sum  certain 
by  note,  and  then  sets  out  the  note  in  hcBc  verba — ^it  is 
sufficient — Alford  vs.  Johnson.  320 

14.  The  authority  of  the  agent  to  execute  a  bond,  must  be 
questioned  by  plea  to  that  effect,  or  it  will  be  presumed 

by  the  court — ib.  320 

15.  Where  it  is  sought  to  bind  a  principal  for  acts  perform- 
ed by  an  agent,  acting  without  express  authority,  on  the 
ground  of  a  previous  recognition  of  similar  acts,  it  is 
necessary  to  shew,  that  the  instrument  in  question,  was 
taken  on  the  faith  of  such  previous  recognition. — St» 
John  vs.  Redmond.  428 

16.  An  attorney  in  fact,  cannot  bind  his  principal  beyond 

the  power  delegated. — ib,  428 

17.  A  power  of  attorney  may  be  acknowledged  before  ft 
notary  public,  and  when  verified  under  his  notarial  seal, 
may  be  used  in  evidence. — ib.  428 

18.  An  offer  to  sell  property,  not  recjuiring  an  acceptance 
of  the  proposition  to  be  accompanied  with  the  ptTfbhase 
money,  though  made  through  an  agent,  may  be  re-called 
without  notice  being  first  given  to  the  person  to  whoitl 
it  was  made ;  aliter,  if  the  money  is  to  be  paid  simultCE- 
neously  with  the  acceptance,  unless  the  continuance  of 

.  the  oflter  was  for  a  limited  time,  and  the  acceptance  warf 
not  made  until  after  the  limitation  expired^-^FetUs  ^^ 
CaUkodlva.Oaither.  605 

19.  An  authority  to  an  agent,  to  sell  and  receive  the  mon^t 
does  not  authorise  him  to  sell,  without  receiving  thei  mo>- 
nev.— 4fr.  605 

20.  Though,  as  a  general  rule,  the  testimony  of  a  subscrib- 
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ing  witness,  where  his  attendance  is  practicable,  is  ne* 
cessary  to  prove  the  execution  of  a  paper;  yet,  where 
the  writing  is  executed  by  an  agent,  he  is  competent  to 
prove  it,  even  if  the  subscribing  vritness  be  within  the 
reach  of  the  process  of  the  court — ib.  605 

AMENDMENT. 

1.  The  clerical  error  of  a  ministerial  officer  of  court  may 
be  amended,  where  there  is  sufficient  data  on  which  to 
predicate  the  amendment — Scales  vs.  Swan.  -        163 

3,  A  plaintiff  in  error  can  have  no  legal  advantage  from  a 
mere  clerical  error,  and  its  correction  impairs  no  right 
which  he  can  assert — Evans  vs.  St.  John.  186 

3.  If  a  judgment  be  entered  for  too  much,  in  consequence 
of  a  clerical  error,  it  may,  notwithstanding  error 
brought,  be  amended  in  the  court  below,  and  the  amend* 
cd  judgment  will  be  affirmed  without  damages,  and  at 

the  costs  of  the  defendant  in  error. — ib.  187 

4.  Whether  a  defendant  in  error,  by  obtaining  the  amend- 
ment of  a  judgment  pending  the  writ  of  error,  has  dis- 
charged the  sureties  m  the  writ  of  error  bond« — Quere. 
—ib.  187 

6*  A  clerical  error  in  the  proceedings,  verdict  or  judgment, 
may  be  amended  on  motion,  and  this  as  well  afler  error 
brought  as  before. — Moody  vs.  Keener.  252 

6.  As  to  what  constitutes  sufficient  evidence  to  authorise 

an  amendment — Quere. — ib.  252 

7.  Where  a  jud^ent  is  rendered  for  more  than  the  amount 
.  claimed  m  the  record,  the  error  may  be  corrected  by 

motion  to  the  court  in  which  the  judgment  is  rendered. 
— Dunn  vs.  TiUotson.  272 

8.  Plaintiff  in  attachment  must  be  required  to  perfect  a  de- 
fective bond,  and  decline  doing  so,  before  proceedings, 
will  be  quashed  for  such  defect — Alford  vs.  Johnson.      320 

0.  Where  an  affidavit  describes  the  plaintiff  by  the  chris- 
tian name  of  ''Abraham,"  and  in  the  bond  and  attach- 
ment he  is  called  ''Abram,"  the  bond  and  attachment 
may  be  amended,  to  conform  to  the  affidavit — ib.  320 

10.  A  clerical  mistake  is  always  amendable. — Smyth  vs. 
StradeTf  Perrine  4*  Co.  446 

APPEAL, 

1.  The  statutes  of  this  State  authorise  the  prosecution  ei- 
ther of  an  appeal  or  writ  of  error,  as  to  all  final  judg- 
ments and  decrees  of  the  Circuit  and  County  courts^ — 
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admiralty  cases  as  well  as  others. — Livingston  et  cU.  vs. 
Steamrboat  Tallapoosa.  Ill 

2.  And,  in  such  cases,  an  appeal  is  the  most  appropriate  re- 
medy, as  the  claimant  can  thus  suspend  the  execution  of 
the  oecree,  both  as  to  himself  and  the  stipulators. — 16.      Ill 

3.  And  if  stipulators  alone  appeal,  they  are  confined  to  a 
review  ot  the  judgment,  so  far  only  as  they  arc  them- 

.    selves  concerned. — <A.  Ill 

APPKAftANCS. 

1.  Where  defendant,  after  appearance,  waives  making  a 
defence,  he  is  precluded  from  objecting  afterwards  to 
the  regularity  of  the  proceedings,  previous  to  such  wai- 
ver.— Dunn  vs.  TUlotson.  272 

2.  An  inquisition  of  lunacy  was  found  against  Winston,  and 
being  made  known  to  the  court,  his  guardians  were  per- 
mitted to  come  in  and  defend.  The  inquisition  being  af- 
terwards set  aside,  and  Winston  restored  to  the  manage- 
ment of  his  estate,  the  order  appointing  the  guardians  of 
tfie  lunatic  to  defend,  was  discharged.  Held,  that  as  ■ 
Winston  afterwards  appeared  by  attorney,  no  process 
was  necessary  to  bring  him  into  court,  and  that  tne  irre- 
gularity, if  any  existed,  was  waived  by  his  appearance. 

—  Winston  vs.  Moffet.  618 

ASSAULT  AND  IMPRISOlf  MENT. 

1.  Mere  suspicion,  that  a  felony  has  been  committed,  will 
not  justify  an  assault  and  imprisonment;  though  a  well 
grounded  belief,  founded  on  pregnant  circumstances, 
that  a  felony  has  been  committed,  will. — Prndlay  vs, 
PruHt.  195 

2.  And,  in  any  event,  violence  cannot  be  used,  unless  the  ar- 
rest is  opposed  by  resistance.-^ti(.  195 

A8SION1IXNT. 

1.  Courts  of  law  have  for  a  long  period  taken  notice  of 
the  assignment  of  choses  in  action,  and  afibrd  them  eve- 
ry protection  not  inconsistent  with  the  principles  and 
proceedings  of  tribunals  acting  according  to  the  course 

of  tfie  conmion  law. — Lamkin,  adm%  vs,  Phillips.  98 

2.  In  these  respects,  they  endeavor  to  apply,  as  far  as  may 
properly  be  done,  the  rules  and  doctrines  recognised  in 
courts  of  equity. — ih.  98 

3.  Debts  due  to  a  firm,  may  be  assigned  to  either  of  the 
partners;  and  a  note  given  to  the  assignee,  for  the 
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amount  duo  by  u  debtor  of  the  tirm,  extinguishes  hU 
debt  due  the  firm — therefore, — ib,  98 

4.  Where  one  gives  a  note,  for  a  partnership  demand,  after 
dissolution,  to  the  administrator  of  a  deceased  partner, 
who,  in  his  life  time,  was  duly  authorised  to  settle  the 
partnership  accounts,  and  to  whom  they  had  been  a»- 
Bigned — he  extinguishes  the  debt  before  duo  by  him  to 
the  firm :  and  if  gamishead,  as  a  debtor  of  the  surviving 
partner,  his  answer  ought  to  be,  that  be  is  in  no  wise  in- 
debted to  the  surviving  partner. — ib.  96 

5.  And  if  he  answer  otherwise,  or  if  a  liability  be  fixed  on 
him,  independent  of  his  answer;  the  administrator  of 
the  deceased  partner  cannot  be  prejudiced  by  the  erro- 
neous judgment  given  in  a  case  to  which  he  is  neither 

f>arty  or  privy, — ib.  98 

f  the  garnishee  truly  state  the  facts,  no  judgment  ought 
to  be  rendered  against  him,  as  a  debtor  of  the  surviving 
partner;  and  if  judgment  be  rendered  against  him,  it 
may  be  succcsfifuily  resisted  by  writ  of  error. — ib.  98 

7.  But  if  he  omit  to  state  the  circumstances  attending  the 
extinguishment  of  the  partnership  account,  by  reason  of 
giving  his  note  to  the  administrator,  the  fault  is  his  own; 
— and  he  will  not  be  entitled  to  relief  against  the  admin- 
istrator.— ib.  99 

ASSIGNMENT,  DEED  OF. 

1.  Where  it  is  alleged  that  a  fradulent  intent  is  apparent  on 
the  face  of  a  deed  of  assignrnent — ^the  question  of  fraud, 

is  a  pure  question  of  law. — Ashurst  vs.  Martin.  566 

2.  A  deed  of  assignment,  purporting  to  be  a  conveyance  of 
all  the  estate  of  the  debtor,  both  real  and  personal,  in 
trust,  to  pay  creditors,  which  contains  the  following  pro- 
visions, does  not,  on  its  face,  shew  an  intent  to  delay,  hin- 
der or  defraud  creditors:  1st.  In  the  first  place,  to  pay 
certain  creditors  described  in  a  schedule  marked  A ; — 
2d.  To  pay,p«n  passUy  sxxch  creditors  described  in  sche- 
dule By  as  shall,  within  a  hundred  and  fifty  days  from  the 
date  of  the  deed,  execute  the  same,  and  release  and  dis- 
charge the  debtors  from  future  liability; — 3d.  To  pay  all 
debts  not  previously  provided  for,  but  that  no  debt  shall 
be  paid,  unless  the  person  entitled  thereto,  his  agent,  or 
some  credible  person,  certify  on  oath,  that  the  same  is 
due,  and  founded  on  a  lawful  consideration ;— 4th.  That 
the  trustee  shall  not  be  responsible  for  the  acts  of  his 
agents,  nor  be  chargable  for  any  moneys,  except  such  as 
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shall  be  actually  received  by  him; — dth.  That  the  tnuk 
tee  ahall  sell  the  trust  property,  at  such  priced,  and  oq 
wich  terms,  as  he  may  deem  expedient. — io,  56tf 

8.  A  provision  in  the  deed  of  assignment,  that  the  trustee 
shall  be  responsible  only  for  his  own  defaults,  must,  on  its 
face,  be  understood  to  import,  that  he  shall  not  be  liable 
for  the  acts  of  such  agents,  as  are  necessary  to  enable 
him  to  execute  the  trust,  selected  in  good  faith,  with  a 
due  regard  to  their  fitness,  and  with  a  proper  supervision 
exercised  over  them. — i£.  500 

4.  The  time  limited  by  the  deed,  within  which  the  creditors 
may  come  in  and  assent  to  it,  must  neither  be  too  long, 
and  thereby  improperly  delay  the  creditors  in  the  collee- 
tion  of  their  debts, — nor  so  short,  as  not  to  afford  time 
for  examination,  and  therefore,  be  merely  illusory.  The 
period  allowed  for  assenting  to  the  deed,  must  be  stipula- 
ted in  good  faith,  and  regulated  by  the  situation  of  the 
creditors — and,  in  this  case,  held,  that  as  the  creditors 
were  dispersed  over  a  large  space,  one  hundred  and  fifty 
days  was  a  reasonable  time,  after  notice  of  the  deed.        566 

ATTAC0MENT. 

1.  Where  an  affidavit  in  attachment  states,  that  in  conse^ 

3uence  of  the  removal  of  the  goods  and  effects  of  defen- 
ant,  ordinary  process  cannot  be  served  on  him,  and  the 
writ  alleges  the  same  thinff — the  proceedings  is  not  con- 
formable to  the  statute,  and  the  defect  reaching  to  the  af- 
fidavit—-cannot  be  amended. — Napper  vs.  Ndand.  919 

2.  Where  the  term  of  the  court  is  limited  to  six  days,  judg- 
ment by  default,  for  want  of  a  plea  taken  at  the  return 
term  oi  the  writ,  is  irregular;  And  there  is  no  distinction 
between  attachments  and  ordinary  actions,  except  in  the 
case  of  non-resident  defendants. — ib,  21S 

3.  Where  plaintifTs  agent  in  attachment,  declares  on  oath 
that  defendant  is  indebted  to  plaintiff  in  ^  sum  certain,  b^ 
note,  and  then  sets  out  the  note  in  /ubc  verba — it  is  suffi- 
cient— Alford  vs.  Johnson.  929 

4.  Plaintiff  in  attachment  must  be  required  to  perfect  a  de- 
fective bond,  and  decline  doing  so,  before  proceedings, 
will  be  quashed  for  such  defect. — ^b.  320 

5.  The  act  which  requires  process  issued  from  the  clerk's 
office  of  any  court  in  this  State,  to  be  directed,  **to  any 
sheriff  of  the  State  of  Alabama,"  (fee,  does  not  embrace 
attachments  issued  by  justices  of  the  peace. — ib.  320 

6.  Where  an  affidavit  describes  the  plaintiff  by  the  christian 
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name  of  ^Abraham/'  and  in  the  bond  and  attachment  he 
is  called  ''Abram,"  the  bond  and  attachment  may  be 
amended,  to  conform  to  the  affidavit — ib. 
7.  An  attachment  will  not  be  quashed  for  a  defective  bond, 
unless  plaintiff  decline  on  an  opportunity  af&rded,  to 
substitute  one  that  is  sutficient---^ZiOU7C  ^  Weaver  tfs. 
Derricks  415 

ATTOKKfeV,  MW&R  Ol^* 

1.  A  power  of  attorney  may  be  acknowledged  before  a 
notary  public,  and  when  verified  under  his  notarial  seal, 
may  be  used  in  evidence. — Si.  John  vs.  Redmond.  428 

AimniimcATioN. 

1.  The  act  of  Congress,  of  May,  1790,  does  not  exclude 
other  modes  of  authenticating  the  acts  of  the  Legisla- 
ture of  a  sister  State. — Hanr^ck  Ds.  Andrews.  10 

2.  The  statutes  of  New  York,  published  under  the  public 
authorities  of  that  State,  are  properly  admitted  in  evi- 
dence  in  this  State. — ib.  .     10 

3.  Where,  by  the  laws  of  another  State,  a  deed,  or  other 
iistrument,  is  required  to  be  recorded:  if  such  deed  or 
instrument  be  authenticated  under  the  act  of  Congress, 
it  will  have  the  same  effect  in  this  State,  that  it  was  en- 
titled to  by  the  laws  of  the  State  whence  it  came. — 
Swifi  vs.  Pitzhug/u  39 

4.  A  deed,  executed  and  duly  recorded  in  another  State, 
which,  by  the  laws  of  that  State,  is  made  evidence  in 
her  courts  without  further  proof— is  also,  in  pursuance  of 
the  act  of  Congress,  evidence,  without  further  proof  of 

its  exectution,  in  this  State. — ib.  39 

&  And  a  copy  of  an  orimnal  deed  thus  authenticated,  the 
original  being  lost,  will  have  the  same  effect,  as  the  ori- 
ginal would  liave,  if  produced — ^both  as  to  its  contents, 
and  the  acknowledgment  of  its  execution. — ib»  39 

6.  The  statute  of  this  State,  (Aik.  Dig.  284,)  authorises  the 
Secretary  of  State  to  certify  copies  of  the  acts  of  the 
several  States,  on  Ale  in  his  office,  and  makes  such  certi- 
fied copies  evidence. — ib.  39 

7.  And  in  such  certificate,  the  part  of  an  act  relating  to  the 
subject  in  controversy, need  only  be  set  out:  and  not  the 
whole  act.— ti.  39 

BANK. 

1.  The  certificate  of  the  President  of  the  Bank,  of  the  in- 
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debtedness  of  the  defendant,  is  conclusive  as  to  the  right 
of  the  bank  to  sue,  and  prima  facie  evidence  of  the 

fenuineness  of  the  signature. — noberts  et  aL  vs.  The 
'tate  Bank.  813 

2.  Where  the  certificate  of  the  President  of  the  Bank  con- 
tains no  reference  to  the  instrument  sued  on,  other  than 
its  amount,  it  is  insufficient  to  give  the  court  jurisdiction, 
and  too  loose  and  indeterminate  to  be  received. — £6.  812 

8.  In  a  proceeding  by  notice  from  the  Bank,  the  record 
must  shew  that  the  certificate  of  the  President  was  re- 
ceived and  acted  on  by  the  court  below. — Bates  vs.  the 
PUmtersf  and  Merchants^  Bank  of  Mobile.  870 

4.  The  judgment  on  a  Bank  notice,  must  disclose,  that  the 
instrument  sued  on,  was  negotiable  and  pavable  at  the 
Bank. — Sapre^  Converse  ^  Co.  vs.  the  Bank  of  Mobile.  423 

5.  The  Tombeckbee  Bank  is  not  authorised  bv  its  charter  to 
discount  a  note,  unless  it  be  expressed  on  the  face  of  the 
note,  that  the  same  shall  be  negotiable  at  said  Bank. 

The  Ui\Ued  States  vs.  Fay.  465 

6.  In  a  proceeding  against  defendants,  on  a  notice  from  the 
bank,  the  judgment  must  shew  that  the  court  had  juris* 

diction. — Ford  vs.  The  Bank  of  Mobile*  4tl 

« 

BAIL. 

1.  A  person  committed  for  felony,  who  shall  not  be  tried  at 
the  next  stated  term  of  the  court  where  the  oflence  is 
cognizable,  is  entitled  to  be  set  at  liberty  on  bail,  unless  it 
appear  that  the  witnesses  for  the  State  could  not  be  pro- 
duced, or  that  the  defendant  assented  to  the  delay.— -^^ 
p<irte  Wm.  Sinumton  et  ah  800 

BAILMB1IT« 

1.  The  question,  whether  the  bailment  of  a  sum  of  moneVy 
is  of  such  a  character,  as  will  make  the  bailee  responsible 
without  a  demand  made,  in  consequence  of  the  use  of  the 
money  delivered,  is  a  question  of  fact;  and  the  evidence 
from  which  the  fact  is  to  be  ascertained,  is  for  the  con- 
sideration of  the  jury. — Derrick  vs.  Baker j  adm!r.  362 

BASTARDY. 

1.  A  prosecution  for  bastardy  may  be  compromised,  and  the 
compromise  will  be  a  sufficient  consideration  to  sustain 
an  action  on  a  promissory  note,  and  is  governed  by  the 
same  rules  applicable  to  other  cases  of  contract. — ^^A- 
bume  vsi  Oibsoris  adm^r.  649 

9P  93 
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BILLS  OF  EXCHANGE  AND  PR0X1S80KT  NOTES. 

1.  Where  a  bill  is  drawn  in  Xew  York,  payable  in  Alabama, 
which  does  not  contemplate  the  payment  of  interest  on 
its  face — and  interest  is  only  to  accrue  in  default  of  pay- 
ment at  maturity — the  interest  will  be  regulated  by  the 
law  of  Alabama. — Hanrick  vs.  Andrews.  10 

2.  But  where  a  loan  is  made  in  Nejo  York,  and  the  interest 
is  there  paid  on  it ;  and  a  bill  is  there  drawn,  payable  in  Al- 
abama, for  the  amount  of  the  loan,  with  usurj' — the  law 
of  the /oTfw^r  State  furnishes  the  criterion  by  which  it 

is  to  be  determined  whether  the  contract  is  usurious. — tft.     10 

d.  It  is  not  conclusive,  to  shew  that  the  parties  to  a  bill  of 
exchange,  contracted  in  reference  to  the  interest  prescri- 
bed by  the  law  of  Alabama, — that  the  bill  expresses  on 
its  face,  the  place  of  payment  to  be  *  in  Alabama: — ^Ex- 
trinsic proof  is  admissible,  to  explain  the  intention  of  the 
parties. — ib,  10 

4.  It  is  incumbent  on  an  endorser  of  negotiable  paper,  if  he 
would  prevent  usury  from  being  set  up  ag^nst  hijn,  ta 
shew,  that  he  became  the  innocent  holder  ofthepaper^ 
for  a  valuable  consideration^  bj^ore  its  maturity, — 16.        10 

5«  Where  the  drawer  of  a  bill  of  exchange  suffers  judg- 
ment by  default,  there  is  no  necessity  for  submitting  the 
case  to  a  jury  to  assess  damages. — Randolph  vs.  Parish,    ?• 

6*  The  judgment  is  an  admission,  that  the  steps  necessary 
to  fix  his  liability,  have  all  been  taken,  and  that  he  is 
charffeable  for  the  amount  of  the  bill. — ib.  76 

^.  The  holder  of  a  bill  of  exchange,  drawn  and  accepted  hy 
the  same  person,  may  treat  the  bill  as  a  promissory  note, 
and  thus  bring  an  action  on  it. — ib.  7(1 

8.  It  is 'not  necessary  to  constitute  a  bill,  that  there  be  three 
distinct  parties  ;  a  party  may  draw  on  himself,  payable 
to  his  own  order,  and  such  a  paper,  when  negotiated, 
will  be  a  bill,  in  the  hands  of  an  indorsee. — ib.  76 

9-  Where  a  party  draws  a  bill  on  himself,  payable  at  the 
same  place,  he  is  liable  for  damages,  if  the  bill  be  disho- 
nored.— ib.  *  76 

10.  Where  one  gives  a  note,  for  a  partnership  demand,  after 
dissolution,  to  the  administrator  of  a  deceased  partner, 
who,  in  his  life  time,  was  duly  authorised  to  settle  the 
partnership  accounts,  and  to  whom  they  had  been  as- 
signed— he  extinguishes  the  debt  before  due  by  him  to 
the  firm :  and  if  garnisheed,  as  a  debtor  of  the  surviving 

Sartner,  his  answer  ought  to  be,  that  he  is  in  no  wise  in- 
ebted  to  the  surviving  partner-iawAtw,  ad.  vm  PhilUpM       98 
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11.  And  if  he  answer  otherwise,  or  if  a  liability  be  fixed  on 
him,  independent  of  his  answer;  the  administrator  of 
the  deceased  partner  cannot  be  prejudiced  by  the  erro- 
neous judgment  ^iven  in  a  case  to  which  he  is  neither 
party  or  privy. — iZ>.  98 

12.  If  the  garnisnee  truly  state  the  facts,  no  judgment  ought 
to  be  rendered  against  him,  as  a  debtor  of  the  surviving 
partner;  and  if  judgment  be  rendered  against  him,  it 
may  be  successfully  resisted  by  writ  of  error. — ib,  98 

13.  But  if  he  omit  to  state  the  circumstances  attending  the 
extinguishment  of  the  partnership  account,  by  reason  of 
giving  his  note  to  the  administrator,  the  fault  is  his  own; 
— and  he  will  not  be  entitled  to  relief  against  the  admin- 
istrator.— ib.  99 

14.  The  omission  to  set  forth  in  a  declaration,  the  manner 
of  payment  prescribed  in  a  contract,  cannot  be  taken 
advantage  of  as  a  variance,  if  no  question  arises  in  the 
case,  upon  that  part  of  the  contract.' — AT  Roe  v»»  Raser.  128 

15.  The  terms  ^\for  value  received ^^^  "or  order,"  or  even  the 
insertion  of  a  specific  consideration,  do  not  at  all  enter 
into  the  legal  meaning  or  effect  of  a  promissory  note. — 

ib.  122 

16.  Thus — the  omission  to  set  out  in  a  declaration,  on  a  pro- 
missory note,  (there  being  no  attempt  to  set  it  out  in  Aecc 
verbay  the  specific  consideration ;  and  that  it  might  bo 
discharged  by  other  paper, — cannot  be  taken  advantage 

of  as  a  variance. — ib,  122 

17.  Such  understanding  is  to  be  regarded  as  a  stipulation 
for  the  benefit  of  the  maker  of  the  note ;  and  cannot  in- 
fluence the  payee's  right  to  recover  the  amount  of  the 
note  and  interest,  unless  discharged  by  the  substitution 

of  other  paper. — ib,  122 

18.  A  protest  is  necessary  upon  the  non-acceptance  of  afo- 
reign  bill  of  exchange,  and  is  the  only  evidence  that  can 

be  received  of  the  fact. — Cullum  vs,  Casey  tj*  Co.  131 

19.  An  averment,  that  the  bill  was  presented  to  the  draw- 
ee, and  acceptance  demanded,  but  that  drawee  refused 
to  accept  the  same^  of  which  defendant  had  notice — ^is  a 
sufficient  averment. — ib.  181 

20.  An  allegation,  that  demand  of  payment  was  made  and 
refused,  at  the  place  of  business  of  the  payer,  is  suffi- 
cient.— ib.  131 

21.  In  an  action  against  the  indorser  of  a  bill  of  exchange, 
where  the  indorsement  was  made  in  this  State — ^the  law 

of  this  State  must  govern  as  to  the  rate  of  damages.-«-j6.  181 
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22.  And,  in  such  an  action,  on  judgment  by  default,  nil  di- 
cUf  or  Twn  sum  infarmatus,  the  cleik  may  compute  the 
interest  without  the  intervention  of  a  jury. — ih.  131 

23.  Where  A  receives  the  note  of  a  third  person,  as  collat- 
eral security  for  a  debt  due  from  B,  and  fails  to  collect 
the  note,  he  may  recover  against  B,  on  the  original  debt 

— Abercrombie  vs,  Mosely.  145 

34.  But  the  parties  may  stipulate,  that  the  note  shall  be  ta« 
ken  as  payment  of  the  debt,  and  when  this  is  expressly 
agreed  on,  the  original  liability  is  completely  discharg- 
ed.—ifc.  145 

25.  Where  one  gets  possession  of  the  property  of  another,  i 
by  falsely  and  fraudulently  representing  to  him,  that  a  j 
promissory  note  given  in  exchange  for  the  property  was 

good,  and  would  be  paid ;  when  the  holder  knew  it  was 
worthless,  he  is  not  entitled  to  notice  of  non-payment. — 
Alexander  vs,  Dennis.  174 

26.  Where  one  sells  property  for  paper  wh'ch  is  represent- 
ed to  be  good,  but  which  is  worthless,  and  known  to  be 
so  by  the  holder:  the  injured  party  may  treat  the  con- 
tract as  a  nullity,  and  bring  trover  for  the  property,  or 
an  action  of  deceit — ^when  the  measure  of  damages  will 

be  the  injury  sustained  in  consequence  of  the  fraud. — ib.  174 

27.  The  necessity  of  notice  to  the  assignor,  of  the  non-pay- 
ment of  an  assigned  promissory  note,  only  arises  Irom 
contract,  expressed  or  implied. — ib.  174 

86.  The  holder  of  a  bill  of  exchange,  is  only  bound  to  pre- 
sent the  bill  at  the  place  designated  for  payment,  and  if 
refused,  his  right  of  action  against  the  drawer  is  com- 
plete, when  the  bill  is  protested  and  notice  duly  given. — 
Evans  vs.  Si,  John.  186 

29.  It  is  immaterial  to  the  defence,  whether  a  bill  is  made  \ 

for  the  benefit  of  the  acceptor  or  maker,  or  by  which  of 
them  the  funds  are  used: — So,  also,  the  omission  of  a 
personal  demand  of  the  acceptor. — 16.  186 

80.  In  an  action  by  the  endorsee  of  a  note,  against  the  eVi- 
dorser,  the  maker  is  a  competent  witness,  as  his  interest 

is  balanced. — Griffing  vs,  Harris.  225 

81.  The  admission  of  indebtedness,  made  by  the  subscriber 
of  a  promissory  note,  is  prima  facie  only,  and  does  not 
extend  to  the  endorser — the  endorsement  is  a  post  fac- 
tum act, — 96.  225 

32.  In  an  action  against  the  maker  of  a  bill  of  exchange, 
an  averment  of  notice  of  the  demand  of  payment,  and 
its  refusal  and  protest,  may  be  supported  by  evidence 
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shewing  a  want  of  funds  m  the  hands  of  the  acceptors. 
— Shirley^  vs.  Fellows^  Wadsworth  ^  Co.  800 

88.  But  where  a  bill  is  drawn  by  defendant,  for  the  accom- 
modation of  the  acceptors,  within  the  knowledge  of  the 
payees, — the  want  of  funds  in  the  hands  of  the  accept- 
ors, belonging  to  the  drawer,  will  not  excuse  the  omis- 
sion of  notice  of  non-payment  and  protest. — ib.  300 

34.  A  demurrer  is  rightfully  sustained  to  a  plea,  that  plain* 
tiff  is  not  the  owner  of  a  note  sued  on,  if  such  plea  be 
not  verified  bv  the  affidavit  of  defendant. — Jennings  vs. 
Cummings  qr  Mason.  309 

35.  Where  a  notary  certified  in  a  protest,  as  follows:  "noti- 
ces of  protest  given  to  the  drawer  and  two  first  endor* 
sers  same  day" — it  was  intended,  that  the  notice  was  in 
writing,  and  given  personallv. — Roberts  et  al.  vs.  The 
State  Bank.  313 

86.  In  an  action  between  the  endorsee  of  a  draft  or  order, 
dishonored  for  non-acceptance,  and  the  maker — a  writ- 
ten admission  of  the  payee,  discharging  the  liability  of 
the  maker,  is  inadmissible  in  evidence. — Carmichael  vs. 
Brooks.  330 

37*  The  endorser  of  a  written  instrument,  is  a  good  witness, 
in  an  action  between  the  endorsee  and  maker,  where  suit 
is  not  brought  against  the  maker,  at  the  first  court  after 
the  assignment. —  Todd  ^  Lacy  vs.  Hardy  et  al.  346 

88.  Where  the  payee  of  a  promissory  note  makes  an  en- 
dorsement in  ftUl,  purporting  to  transfer  the  interest 
therein  to  a  third  person,  and  afterwards  comes  to  the 
possession  of  the  note,  it  is  competent  for  him  to  main- 
tain an  action  thereon,  without  producing  extrinsic  proof 
of  ownership. — Earbeevs.  Wolfe^Clarke.  866 

30.  Under  the  plea  of  the  general  issue,  in  assumpsit  on  a 
note, — a  defence  of  a  breach  of  warranty  of  the  property 
for  which  the  note  was  given,  is  allowable. — Robtnson 
vs.  Windham.  807 

40.  And  in  a  subsequent  action  on  the  case,  brought  to  re- 
cover for  the  breach  of  warranty, — a  special  plea,  that 
the  same  matters  had  been  enquired  into,  in  the  defence 
to  the  note,  and  judgment  rendered  which  remained  un- 
reversed, is  good. — ib.  897 

41.  On- a  plea  of  non  eift  factum  by  a  defendant,  sued  as 
the  endorserof  a  promissory  note,  other  proof  is  requir- 
ed to  charge  defendant,  than  his  admission  of  the /tfchffi» 

of  his  signature  as  joint  maker. — Adams  vs.  Moore.  406 

42.  The  maker  of  a  note  is  a  good  witness,  in  an  action  by 
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the  endorsee  against  an  endorser,  to  shew  that  defendant 

is  not  liable. — ib.  406 

43.  Where  plaintiff  puts  defendant  in  possession  of  a  draft 
for  money,  to  secure  him  as  endorser  on  a  note,  and  plain- 
tiff afterwards  pays  the  note  and  releases  the  liability  of 
defendant  as  endorser — defendant  is  not  liable  to  plain- 
tiff in  an  action  for  money,  unless  the  actual  receipt  of 
money  on  the  draft,  or  its  equivalent,  is  shewn. — Oweris 
adm^rs  vs,  Ashlock,  417 

44.  In  an  action  by  the  endorsee  of  a  promissory  note,  a- 
gainst  the  maker,  an  objection,  that  the  declaration  omits 
to  set  out  the  name  of  one  of  the  endorsers,  is  not  availa- 
ble after  verdict. — Strader,  Perrine  4*  Co.  vs.  Alexan- 
der eiaL  441 

45.  But  where  an  endorsement  is  alleged,  and  the  note 
does  not  correspond  with  the  allegation,  it  will  be  reject- 
ed.—16.  441 

46.  The  assignee  of  a  note  drawn  by  a  firm,  payable  to  one 
of  its  members,  and  assigned  by  him,  may  maintain  ac- 
tion against  the  firm. — Smyth  vs-  Sirader,  Perrine  ^ 
Co.  446 

47.  In  assumpsit,  on  a  note  made  payable  to  W,  a  plea  of 
oflP-set  of  an  open  account  due  defendants  by  W.  &  D, 
partners,  &c. — ^is  bad  on  demurrer. —  Von  Pheel  ^  Me- 
Gill  vs.  Connolly  ^  Anderson.  452 

48.  If  the  acceptor  of  a  bill  of  exchange  put  it  in  circulation, 
he  admits  it  to  be  a  subsisting  bill,  and  cannot  be  allow- 
ed, when  sued  on  it,  to  allege  that  it  was  before  that  time 
paid. — Hinton  vs.  The  Bank  of  Columbus.  463 

49.  The  Tombeckbee  Bank  is  not  authorized  by  its  charter 
to  discount  a  note,  unless  it  be  expressed  on  the  face  of 
the  note,  that  the  same  shall  be  negotiable  at  said  bank. 

—  The  United  States  vs.  Fay.  465 

i60.  Where  several  notes  are  given  to  a  plaintiff,  for  a  consi- 
deration which,  with  the  assent  of  Ihe  defendant,  fails  in 
part,  the  failure  cannot  be  set  up  against  all  the  notes — 
plaintiff  may  recover  on  the  first  note  sued  on,  the  a- 
mount  due  him  for  past  performance. — Hansford  ^ 
Sandfordvs.  Mills.  509 

51.  Where  property  was  conveyed  by  deed  of  trust,^ 
to  secure  the  payment  of  notes  falling  due  at  three, 
six,  nine  and  twelve  months,  as  they  severally  fell  due, 
the  property  being  insufllicient  to  pay  all  the  notes,  those 
frrst  falling  due,  were  entitled  to  a  preference ;  and  this 
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right  attached  to  them  in  the  hands  of  an  assignee. — Mc- 
J^vs.  Bloodgood.  54*7 

53.  A  prosucution  for  bastardy  may  be  compromised,  and 
the  compromise  will  be  a  sufficient  consideration  to  sus- 
tain an  action  on  a  promissory  note,  and  is  governed  by 
the  same  rules  applicable  to  other  cases  of  contract-^ 
Ashbumt  vs.  G^bson^s  adm^r.  549 

BOHD. 

1.  Where  the  surety  to  a  bond  gave  a  verbal  notice  to  th^ 
payee,  after  maturity,  to  sue  the  principal,  who  declinedl 
doing'  so,  until  the  principal  became  insolvent — it  was 
held,  that  the  surety  was  discharged  from  his  liability. — 
Sirmervs.  Houghton,  384 

2.  An  attachment  will  not  be  quashed  fot  a  defective  bond^ 
unless  plaintiff  decline  on  an  opportunity  afforded,  to  sub- 
stitute one  that  is  sufficient. — Lowe  6f  Weaver  vs.  Der^ 
rick.  419 

BOOKS  OF  ACCOUNT,  ENTRIES  IN. 

1.  Entries  made  in  a  merchant's  books,  in  the  hand  writing 
of  a  deceased  clerk,  may  be  proved  by  a  witness  ac- 
quainted with  his  writing. — Clemens  vg.  Patton,  Done^ 
gan  4*  Co.  989 

CHANCBRY. 

1.  Where  a  mortgage  is  given,  to  secure  the  payment  of 
four  several  promissory  notes,  and  a  bill  of  foreclosure 
is  filed  by  the  mortgagee,  which  states  that  the  three 
notes  last  due  remain  unpaid,  and  no  mention  is  further 
made  of  the  note  which  arrived  first  at  maturity — Chan- 
cery will  infer  that  it  was  paid  before  the  filing  of  the 
bill. — Levert  et  al.  t>«.  Redtoood-  7# 

2.  If  otherwise,  and  the  note  belongs  to  some  other  person 
than  the  complainant,  at  the  time  of  filing  the  bul,  and 
such  a  circumstance  is  esteemed  important  to  the  de- 
fendant; it  is  his  duty  to  present  the  matter,  in  his  an- 
swer ; — such  an  allegation  in  the  complainant's  bill,  is 
wholly  unnecessary. — fft.  ttf 

S.  And  where  one  of  the  notes  is  not  due  at  the  hearing  of 
the  case,  and  the  bill  is  taken  pro  confesw.  Chancery 
will  order  so  much  of  the  mortgeuged  premises  to  be 
sold,  as  will  be  sufiiicient  to  pay  off  the  notes  that  are 
past  due,  together  with  the  interest  and  costs;  and  the 
decree  will  stand  as  security  for  payment  of  the  amount 
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not  yet  due,  with  leave  to  the  mortgagee,  to  obtain  an 
order  for  the  sale  of  the  mortgaged  premises,  when  the 
remaining  note  reaches  maturity. — 16.  79 

4.  The  practice  of  the  court  of  Chancery  in  this  State,  pre- 
scribes no  particular  form  of  Mubpasna  ad  retponaen^ 
dum;  it  is  sufficient,  if  the  party  on  whom  it  is  served, 
h  informed  by  it,  that  a  suit  is  instituted  against  him,  and 
that  a  copy  of  the  bill  exhibited,  is  furnished  to  him  at 

the  time  of  the  service. — ib,  79 

5.  Where  a  decree  is  made,  more  than  thirty  days  after  ser- 
vice of  the  subpcena,  with  a  copy  of  the  bill,  on  the  de- 
fendant; there  is  no  error,  so  far  as  reference  is  had  to 

the  time  of  making  the  decree. — ib.  80 

6.  Courts  of  Chancery  possess  the  power  to  examine  wit- 
nesses, viva  voce,  ibr  the  purpose  of  proving  witten  in- 
struments, and  the  Chancellor  may  state  what  the  evi- 
dence of  the  witnesses  so  examined,  is. — ^b,  80 

T.  Such  written  instruments  need  not  be  set  out  in  the  re- 
cord and  decree  in  hcBC  verba, — ib  80 

8.  It  seems,  that  the  same  degree  of  proof  is  not  required 

to  support  a  decree  pro  confesso,  as  in  other  cases. — ib.     80 

9.  A  reference  to  the  master  will  not  authorise  a  report  by 
him  more  extensive  than  the  allegations  and  proofs  war- 
rant; and  a  report  which  is  erroneous  on  its  face,  may 

be  inquired  into,  without  any  exception  taken. — ib.  80 

10.  Where  the  eyidence,  which  is  relied  on  to  support  the 
allegations  of  a  bill,  is  all  written,  and  a  decree  can  be 
rendered  on  its  production,  without  difficulty, — refer- 
ence to  the  master  is  unnecessary. — ^tA.  80 

11.  A  writ  of  error  will  not  lie  to  reverse  an  order  dissolv- 
ing an  injunction — the  remedy  provided  by  law  being 
an  appeal  from  the  order  of  dissolution.-^ AfiZZer  vs. 
Ooffe  et  aL  265 

13.  Where  a  party  obtains  an  injunction  from  chancery,  to 
restrain  the  sheriff  from  paying  over  moneys  in  viola- 
tion of  his  (the  sheriff's)  agreement, — the  party  obtain- 
ing the  injunction  is  not  required,  as  a  condition  prece- 
dent, to  release  errors  at  law,  in  the  judgment  under 
which  the  moneys  were  paid. — Bates  vs.  The  Planters^ 
^  Merdiants^  Bank  of  Mobile.  376 

18.  The  lands  of  an  adult  cannot  be  sold  by  a  decree  of 
the  chancellor,  to  make  partition,  without  his  consent — 
the  proper  mode  of  proceeding  is,  after  partition  made, 
to  direct  each  party  to  convey  to  the  other. — Deloney 
et  al.  vs.  Walker  et  al.  497 
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14.  Q^ere — Whether  publication,  under  our  chancery  prac- 
lice,  is  necessary,  where  non-resident  defendants  are  m- 
fants.-^iifetr»  of  Dunning  et  aL  vs.  Slanton  et  al,  513 

16.  An  order  in  chancery,  made  at  ihe  second  term  after 
the  filing  of  the  bill,  reciting  that  publication  was  duly 
made,  of  an  order  of  the  previous  term,  requiring  non-res- 
ident infant  defendants  to  appear,  answer,  (fee. — appoint- 
ins  a  guardian,  ad  litem,  taking  the  bill  pro  confesso,  and 
reierring  it  to  the  master  to  take  and  report  an  account 
to  the  same  term, — ^was  held  to  be  irregular. — ib*  513 

16.  And  a  decree,  rendered  at  the  same  term,  confirming 
a  report  of  the  master,  (made  in  obedience  to  such  or* 
der,)  and  directing  a  sale  of  mortgaged  property,  with- 
out an  answer  or  proof  by  the  guardian,  is  erroneous  ; 
because  the  infant  defendants  are  denied  the  benefit  of  a 

fiijl  defence. — ib.  513 

17.  A  pkdntifTin  equity,  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of  that  of  de- 
fendant—  Joaqnim  Jlntones  ct  at.  Trustees  of  the 
Church  of  the  Holy  Conception,  in  the  City  of  Mobile^ 

vs.  The  Heirs  of  Don  Miguel  Eslava.  527 

18.  A  deed,  conveying  lots' of  land  in  the  city  of  Mobile,  du- 
ring the  period  the  Spanish  government  was  entitled  to, 
and  exercised  dominion  over  it, — "to  His  Catholic  Ma- 
jesty, for  the  purpose  of  building  thereon  a  parochial 
church  and  dwelling  house,  for  the  officiating  priest,** 
where  the  purchase  money  was  paid  from  the  Royal 
Chests, — does  not  constitute  His  Catholic  Majesty  a  trus- 
tee for  the  churchy  or  transfer  to  "V,  in  equity,  a  title  to 

the  lots.— i6..  527 

19.  A  father  devised  and  bequeathed  to  his  children,  (being 
a  daughter  and  two  sons,  then  infants  of  tender  years,)  a 
large  real  and  personal  estate,  to  be  equally  divided  be- 
tween them.  The  share  of  the  daughter  was  to  be  as- 
signed her,  if  she  desired  it,  when  she  married  or  attain- 
ed her  majority.  The  daughter  married,  and  died  about 
three  months  thereafter,  neither  herself  or  husband  hav- 
ing, during  the  coverture,  asked  or  desired  a  division  of 
the  estate ;  but  the  executors  still  continued  to  hold  the 
same  under  the  will.  On  a  bill  filed  by  the  husband,  to 
obtain  the  wife's  interest  in  her  father's  estate,  it  was  held 
that  he  was  not  entitled  to  recover ;  because  the  wife's 
share  had  not  been  reduced  into  possession  during  her 
life. — Bibb  vs.  McKinley^  Hopkins^  and  The  Heirs  of 
Henry  Chambers,  dedd.  636 
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20.  The  plaintiff  also  sought  to  recover  by  his  bill,  a  female 
slave  and  her  children,  alleged  to  have  been  ^ven  to  his 
wife  by  her  grandfather,  and  delivered  to  the  testator, 
as  her  father  and  guardian  by  nature ;  which  slaves  came 
to  the  possession  of,  and  were  still  retained  by  the  exec- 
utors. Held,  that  &om  the  plaintiff's  own  showing,  his 
remedy  was  complete  at  law,  if  he  was  entitled  to  the 
slaves,  and  equity  would  not  relieve  him. — tAr  636 

21.  A  defendant,  whose  demurrer  has  been  overruled,  and 
to  whom  time  has  been  given  to  answer,  may  demur 
again,  without  leave  being  specially  granted,  plaintifis 
having,  in  the  mean  time,  amended  their  bill,  by  conjoin- 
ing another  person  as  complainant. — Mocre  et  €U.  v«. 
Amutrong  et  at,  697 

22.  It  is  available  on  demurrer,  that  a  party  has  been  join- 
ed as  plaintiff,  who  has  no  interest  in  the  matters  stated 

in  the  bill. — ib.  697 

28.  An  administrator  and  his  sureties  may  be  joined,  or  if 
the  administrator  dies,  leaving  no  property,  or  having  no 
personal  representative  within  the  State,  his  sureties 
may  be  sued  alone,  in  equity ^  before  a  liability  has  been 
fixed  upon  their  principal,  by  suit  ;•  and  where  it  be- 
comes necessary  to  proceed  in  equity,  for  the  recovery 
of  a  debt,  legacy,  or  distributive  share,  all  the  obligors 
in  the  administration  bond,  should  be  made  parties. — i&.  697 


CHARACTER. 

1.  Where  a  defendant  is  improperly  permitted  to  assail  the 
character  of  plaintiff,  there  is  no  error  in  permitting 
plaintiff  to  countervail  it  by  evidence  of  good  character. 

— Findiay  vs.  PruitL  195 

2.  A  witness,  whose  credibility  is  impeached,  is  sufficiently 
sustained  by  proof  that   "his  general  character  was 

Sood,  and  that  he  was  entitled  to  fidl  credit  on  his  oath." 
tcCutcherdu  admr^s.  V9,  McCtUchen.  650 

CHOSE  IN  ACTION. 

1.  Courts  of  law  have  for  a  long  period  taken  notice  of 
the  assignment  of  choses  in  action,  and  afford  them  eve- 
ry protection  not  inconsistent  with  the  principles  and 
proceedings  of  tribunals  acting  according  to  the  course 

of  the  common  law. — Lamkin^  adrrir^  vs.  Phillips.  98 

2.  In  these  respects,  they  endeavor  to  apply,  as  far  as  may 
properly  be  done,  the  rules  and  doctnnes  recognised  in 
courts  of  equity. — ib.  98 
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COMITY  OF  NATIONS. 

1.  It  is  the  comity  of  nations,  and  not  the  comity  of  courts, 
that  authorises  the  administratiom  of  foreign  laws  within 
the  limits  of  a  State:  and  where  they  are  not  repugnant 
to  local  policy,  or  prejudicial  to  local  interests, — ^the 
courts  can  exercise  no  cUscretion  on  the  subject. — Han- 
rick  vs.  Andrews.  9 

COMinSSION  TO  TAKE  TESTIMONY. 

1.  Commissioners  appointed  to  take  the  testimony  of  an  ab- 
sent witness,  act  under  the  authority  of  the  court,  and 
are  invested  with  power  to  administer  the  necessary  oath, 
and  their  certificate  that  such  oath  has  been  administer- 
ed, \3  prima  f(icie  evidence  of  the  fact,  and  must  be  con- 
clusive ;  unless  it  be  shewn  that  they  have  disregarded 
their  duties,  or  violated  the  trust  reposed  in  them. —  Ul- 
mer  vs.  AtistilL  157 

2.  The  action  of  the  commissioners,  to  be  effectual  as  an 
execution  of  delegated  authority,  must  be  within  the  pe- 
riod designated  in  the  notice  given  under  the  directions 

of  the  clerk. — li.  157 

8.  The  party  praying  the  commission,  must  give  notice  to 
the  adverse  party,  of  the  time  and  place  ordered  by  the 
court,  judge,  justice  or  clerk,  when  and  where  the  com- 
mission is  to  be  executed. — ifi.  157 

4.  The  party  wishing  to  take  the  deposition,  cannot  extend 
the  time  to  more  than  one  day  :  but  if  the  commission- 
ers are  unable  to  conclude  the  examination,  they  may 
continue  it  from  day  to  day. — ib»  157 

ft*  Where  a  day  is  fixed  for  taking  a  deposition,  the  oppo- 
site party  need  attend  only  on  that  day. — ib,  157 

6.  The  acknowledgment  of  service  of  the  notice  of  the  ex- 
amination of  the  witness,  imposes  no  obligation  on  the 
adverse  party,  which  would  not  arise  from  its  execution 
by  an  authorized  officer.  157 

CONSTRUCTION. 

J.  Where  a  law  is  plain  and  unambiguous,  whether  expres- 
sed in  general  or  limited  terms,  there  is  no  room  left  for 
construction,  and  a  resort  to  intrinsic  facts  is  not  per- 
mitted, to. ascertain  its  meaning. — Bartlett  ^  Waring 
vs.  Morris.  266 

2.  The  title  of  a  statute  may  explain  what  is  doubtful,  but 
it  cannot  control  what  is  contained  in  the  body  of  the  act 
— t6,  266 
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3.  The  rules  of  interpretation  which  apply  to  private  sta- 
tutes, do  not  differ  from  those  applicable  to  public  and 

feneral  statutes. — 16.  266 

'he  word  may,  when  ussd  in  a  statute,  means  must  or 
shall,  in  those  cases  where  the  public  interest  and  rights 
are  concerned,  and  where  the  public  or  third  persons 
have  a  claim  dejnre,  that  the  power  designated  should  be 
exercised.--£?T  Parte^  William  Simonton  et  aL  390 

6.  The  terms  "  new  grant,"  in  the  act  of  Congress  of  the 
26th  May,  1824,  entitled  "an  act  granting  certain  lots  of 
ground  to  the  corporation  of  the  city  of  Mobile,  and  to 
certain  individuals  of  said  city,*'  (1  vol.  Land  Laws,  398, 
ed.  of  1838,)  will  not  embrace  a  grant  of  land  made  by 
the  Spanish  Commandant  of  Mobile,  in  1809. — TAeHsirt 
of  Pollard  V8,  Kibbe,  712 

CONTRACT. 

1.  A  defence  of  usury,  as  it  avoids  a  contract,  is  allowable 
under  the  plea  of  non-assumpsit. — Hanrick  vb.  An- 
drews. 9 

9.  The  intercourse  of  mankind  requires,  that  the  acts  of 
parties,  valid  where  done,  should  be  recognized  in  other 
countries,  provided  they  be  not  contrary  to  good  mor- 
als, and  the  policy  of  the  State. — 1£.  9 

S.  Personal  contracts  are  to  have  the  same  validity,  inter- 

Eretation  and  effect,  in  every  other  country,  which  they 
ave  in  the  country  where  ihey  are  made,  or  are  to  he 
performed:  and  parties  are  presumed  to  be  conversant 
of  the  laws  of  the  country,  in  reference  to  which  they 
contract — tfi.  9 

4.  Contracts  are  to  be  construed  or  interpreted  according 
to  the  laws  of  the  place  where  they  are  made — ^unless 
they  are  entered  into  with  a  view  to  the  laws  of  some  o- 
ther  State. — 1£.  10 

5.  Where  parties  enter  into  a  contract,  withont  any  stipu- 
lation for  interest,  but  upon  which,  on  default  of  pay- 
ment, interest  accrues — its  rate  must  be  admeasured  by 
the  scale  prescribed  by  the  laws  of  the  country  where 
the  contract  was  made :  unless  the  parties  contracted 
in  reference  to  another  jurisdiction — in  which  case,  the 
law  of  the  place  of  payment  will  govern. — %b*  10 

6.  Where  a  bill  is  drawn  in  New  York,  payable  in  Alabama, 
which  does  not  contemplate  the  payment  of  interest  on 
its  face — and  interest  is  only  to  accrue  in  default  of  pay- 
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ment  at  maturity — ^the  interest  will  be  regulated  by  the 
law  of  Alabama*^ — ib.  1 0 

7.  But  where  a  loan  is  made  in  New  York,  and  the  interest 
is  there  paid  on  it ;  and  a  bill  is  there  drawn,  payable  in  Al- 
abama, for  the  amount  of  the  loan,  with  usurv — the  law 
of  the /ormer  State  furnishes  the  criterion  by  which  it 

is  to  be  determined  whether  the  contract  is  usurious. — ib,     10 

8.  It  is  not  conclusive,  to  shew  that  the  parties  to  a  bill  of 
exchange,  contracted  in  reference  to  the  interest  prescri- 
bed by  the  law  of  Alabama, — that  the  bill  expresses  on 
its  face,  the  place  of  payment  to  be  in  Alabama: — Ex- 
trinsic proof  is  admissible,  to  explain  the  intention  of  the 

fiarties. — ib.  10 

t  is  incumbent  on  an  endorser  of  negotiable  paper,  if  he 
would  prevent  usury  from  being  set  up  against  him,  to 
shew,  that  he  hec3,me  the  innocent  holder  of  the  paper, 
for  a  valuable  consideration,  before  its  maturity. — ib,        10 

10.  The  court  will  not  infer  from  the  words  **pre-emption 
and  floats,^  in  a  contract,  that  they  refer  to  a  pre-emp- 
tion right  under  the  acts  of  Congress;  and  that  the  con- 
tract is  void,  by  reason  of  an  inhibition  of  sale  contained 

in  those  acts.— itfarfrfiwr  vs.  Brown.  118 

11.  The  omission  to  set  forth  in  a  declaration,  the  manner 
of  payment  prescribed  in  a  contract,  cannot  be  taken 
advantage  of  as  a  variance,  if  no  question  arises  in  the 
case,  upon  that  part  of  the  contract. — M^Rae  vs.  Raser.  122 

12.  The  terms  ^for  value  received,'^  "or  order,"  or  even  the 
insertion  of  a  specific  consideration,  do  not  at  all  enter 
into  the  legal  meaning  or  effect  of  a  promissory  note. — 

ib.  122 

13.  Thus — ^the  omission  to  set  out  in  a  declaration,  on  a  pro- 
missory note,  (there  beinff  no  attempt  to  set  it  out  in  Aecc 
verba^  the  specific  consideration;  and  that  it  might  be 
discharged  by  other  paper,— cannot  be  taken  advantage 

of  as  a  variance. — ib.  122 

14.  Such  understanding  is  to  be  regarded  as  a  stipulation 
for  the  benefit  of  the  maker  of  the  note ;  and  cannot  in- 
fluence the  payee's  right  to  recover  the  amount  of  the 
n^te  and  interest,  unless  discharged  by  the  substitution 

of  other  paper. — ib.  122 

15.  The  act  of  eighteen  hundred  and  seven,  (Aik.  Dig. 
209,)  inhibits  all  contracts,  the  object  of  which  is  to  se- 
cure the  payment  of  money  or  other  thing,  lost  upon  a 
horse  race,  or  other  description  of  gaming. —  Woinl  w. 
Duncan.  227 
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16.  The  maxim,  in  pari  delicto  potior  e$t  conditio  po$$iden- 
tiSf  does  not  avail  one  who  is  no  party  to  the  transac- 
tion, in  which  the  fault  is  alleged. — ib.  227 

17.  Money  deposited  as  a  wager,  while  in  the  hands  of  the 
stake-holder — either  before  or  after  the  happening  of 
the  event  upon  which  the  forfeiture  depends — ^is  in  tran- 
situ; and  may  be  arrested  by  the  bailor. — ib-  227 

18.  The  shipper  of  cotton,  cannot  recover  for  its  lossy  of  all 
the  owners  of  a  boat  carrying  goods,  &c  for  hire, 
where  he  makes  a  special  contract  with  some  of 
the  joint  owners,  (without  the  knowledge  of  the  others,) 
by  which  the  freight,  is  to  go  in  extinguishment  of  a  de- 
mand of  a  shipper,  against  the  owners,  with  whom  the 
contract  was  made. — Jones  et  al.  vs,  Sims  ^  Scott,  236 

19.  It  is  sufficient,  in  a  declaration,  to  allege,  that  the  con- 
sideration of  a  contract  to  deliver  property,  arises  from 
defendant's  acknowledgment  of  the  receipt  of  money. — 
Barnettvs.  Ghohon,  381 

20.  The  Circuit  Court  has  cognizance  of  all  breaches  of 
contract,  sounding  in  damages  merely. — Cavendervs. 
Funderberg,  460 

8L  If  a  contract  does  not  in  terms,  or  by  necessary  impli- 
cation, furnish  a  rule  by  which  the  damages  for  its 
breach  can  be  computed,  it  is  a  case  sounding  in  dama- 
ges merely,  and  the  jurisdiction  of  a  justice  of  the  paace 
is  ousted. — ib-  460 

22.  An  offer  to  sell  property,  not  requiring  an  acceptance 
of  the  proposition  to  be  accompanied  with  the  purchase 
money,  though  made  through  an  agent,  may  be  re-called 
without  notice  being  first  given  to  the  person  to  whom 
it  was  made ;  aliter,  if  the  money  is  to  be  paid  simulta- 
neously with  the  acceptance,  unless  the  continuance  of 
the  offer  was  for  a  limited  time,  and  the  acceptance  was 
not  made  until  after  the  limitation  expired. — FcUls  4* 
Caldwell  vs.  Gaither.  605 

23.  An  offer  to  sell,  which  requires  the  payment  of  the  mo- 
ney, as  the  condition  of  acceptance,  can  only  be  met  by 

the  payment  of  the  money. — ib,  606 

24.  The  period  during  which  an  offer  to  sell  remains  open 
to  acceptance,  depends  upon  the  terms  in  which  it  was  • 
made,  and  other  attendant  circumstances.-— ifi.  605 

25.  An  authority  to  an  agent,  to  sell  and  receive  the  money, 
does  not  authorise  him  to  sell,  without  receiving  the  mo- 
ney.— ib,  605 
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26.  It  is  essential  to  a  contract  of  sale,  that  there  should  be 
a  concurrence  of  the  minds  of  the  vendor  and  vendee, 
though  that  concurrence  need  not  take  place  at  the  same 
instant  of  time. — ib.  605 

27.  Where  defendant  contracts  to  sell  his  crop  of  cotton  to 

i>Iaintifr,  and  money  is  advanced  by  plaintiff,  on  the 
isdth  of  the  contract,  and  but  a  part  of  the  cotton  is  de» 
livered,— defendant  is  liable  on  the  common  monetf 
counts^  for  the  amount  received  by  him,  beyond  the  va- 
lue of  the  cotton  delivered.  And  to  sustain  the  action, 
it  is  not  necessary  that  the  plaintiff  should  shovtr  the  re- 
turn^ or  an  offer  to  return  the  cotton  received — ^its  value 
will  go  to  lesson  the  recovery  against  the  defendant. — 
Arthur  V9.  Saunders,  ^c.  626 

COSTS. 

1.  A  plaintiff,  who  fails  in  the  successful  prosecution  of  his 
suit,  is  liable,  under  the  statute,  to  a  judgment  for  costs. 
— Taumsan  va,  Moore*  136 

^OURT,  CHAROE  OF. 

1.  Where  facts  are  not  controverted,  it  is  proper  that  the 
court  charge  directly  upon  them,  and  give  the  law  of 
the  case  applicable  to  the  facts,  without  doubt  and  with- 
out hypothesis. — SvAft  vs.  Filzkugh.  40 

2.  It  seems,  that  where  any  material  part  of  a  charge  asked 
for,  is  abstract,  or  not  warranted  by  the  evidence— -the 
court  will  reject  it  altogether. — ib.  40 

8.  A  judgment  will  not  be  reversed  for  a  misdirection  by 
the  judge  to  the  jury,  if  it  appear  that  the  party  com- 
plaining could  not  have  been  injured  by  the  error. — The 
Mat/or  vs.  Emanuel  ^  Gaines.  408 

COURT,  TERM  OF. 

1.  Where  the  term  of  the  court  is  limited  to  six  days,  judg« 
ment  by  default,  for  want  of  a  plea  taken  at  the  return 
term  oi  the  writ,  is  irregular;  and  there  is  no  distinction 
between  attachments  and  ordinary  actions,  except  in  the 
case  of  non-resident  defendants. — Napper  vs.  Noland.      218 

2.  But  where  the  court  is  authorised  to  continue  its  session 
until  the  business  before  it  shall  be  disposed  of:  and 
where  from  the  record,  it  does  not  appear  but  that  the 
court  did  business  after  the  first  week — ^the  judgment 
will  be  regular. — ib.  218 
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CRIMINAL  LAW. 

1.  In  criminal,  as  well  as  civil  cases,  witnesses  are  disqual- 
ified, who  have  a  direct  interest  in  the  event  of  a  case. 

— TAe  State  vs.  Tniss,  126 

2.  But  the  expectation  of  a  benefit,  not  necessarily  and  le- 
gally flowing  from  the  event  of  the  proceeding,  does  not 
render  the  witness  incompetent;  Thus, — ib.  126 

3.  The  prosecutor,  whose  property. has  been  injured,  is  a 
competent  witness  in  an  indictment  for  malicious  mis- 
chiei. — 16.  126 

4.  Mere  suspicion,  that  a  felony  has  been  committed,  will 
not  justify  an  assault  and  imprisonment;  though  a  well 
grounded  belief,  founded  on  pregnant  circumstances, 
that  a  felony  has  been  committed,  will. — F^ndlay  vs. 
Pruitt.  195 

6.  And,  in  any  event,  violence  cannot  be  used,  unless  the  ar- 
rest is  opposed  by  resistance. — ib^  195 

6.  Where  a  statute  mtroduces  a  new  offence,  and  prescribes 
its  constituents,  without  reference  to  any  thing  else, — an 
indictment  founded  upon  it  will  be  sufficient,  if  it  de- 
scribe the  offence  in  the  terms  of  the  act. — The  State  v$, 
DuTtcan.  260 

7.  The  words  <*  charged  with  a  capital  offence,"  in  the  sta- 
tute,  (Aik.  Dig.  124,  sec.  03,)  mudt  be  understood  to  mean 

a  charge  made  in  legal  form. — tt.  260 

8.  An  indictment  for  trading  with  a  slave,  which  states  that 

S^ods  were  bought  from  or  sold  to  the  slave,  **without 
e  consent  of  the  owner  or  overseer  o(  the  slave** — is 
sufficient.^ — TAe  State  vs.  Saunders.  326 

9.  Enquiries  into  the  genuineness  of  the  records  of  the  court 
cannot  be  allowed,  in  a  criminal  case,  after  the  jury  are 
empannelled. — The  State  vs.  Matthetcs.  370 

10.  Parol  evidence  to  prove  the  identity  of  a  record,  where 
the  venue  is  changed,  is  admissible,  on  a  suitable  issue 
joined  raising  the  question. — 16.  370 

11.  A  person  committed  for  felony,  who  shall  not  be  tried  at 
the  next  stated  term  of  the  court  where  the  ofience  is 
cognizable,  is  entitled  to  be  set  at  liberty  on  bail,  unless  it 
appear  that  the  witnesses  for  the  State  could  not  be  pro- 
duced, or  that  the  defendant  assented  to  the  delay. — Ex 
parte  Wm.  Sinumton  et  al.  390 

12.  In  an  indictment  for  trading  with  a  slave,  the  averment 
that  it  was  without  the  consent  of  the  master  or  owner, 
need  not  be  proved. — The  State  vs.  Gam.  633 
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DAMAGES. 

L  Where  the  drawer  of  a  bill  of  exchange  suffers  judg* 
ment  by  default,  there  is  no  necessity  for  submitting  the 
case  to  a  jury  to  assess  damages. — -Randolph  vs*  Parish,    Ttf 

2.  The  judgment  is  an  admission,  that  the  steps  necessaiy 
to  fix  his  liability,  have  all  been  taken,  and  that  he  is 
chargeable  for  the  amount  of  the  bill. — ib*  76 

8.  Where  a  party  draws  a  bill  on  himself,  payable  at  the 
same  place,  he  is  liable  for  damages^  if  the  bill  be  disho-       «^ 
nored. — »6.  76 

4.  The  seller  of  property  may  resort  to  his  action  against 
the  purchaser,  for  the  recovery  of  such  damage  as  he 
shall  sustain,  for  the  failure  of  the  latter  to  complete  his 

Eurchase.-^  West  V9.  Cunningham,  104 

1  such  case,  the  recovery  must  be  graduated,  by  the  iiw 
jurv  which  the  seller  sustains. — ib,  104 

6.  If  the  purchaser  refuses  to  comply  with  his  contract,  the 
seller  need  not  continue  ready  to  deliver  the  article;  he 
may  sell  it,  and  sue  immediately,  for  the  damages  he  has 
sustained, — but  a  re-sale  is  not  necessary  to  fix  the  liabil« 

ity  of  the  purchaser. — ib.  104 

7.  The  amount  yielded  at  the  resale,  is  not  conclusive  to 
shew  the  extent  of  this  liability .*-«6.  104 

8.  In  an  action  against  the  indorser  of  a  bill  of  exchange, 
where  the  indorsement  was  made  in  this  State — 'the  law 
of  this  State  must  govern  as  to  the  rate  of  danoages^ — 
CuUum  VB.  Ca$ey  ^  Co.  181 

9.  And,  in  duch  an  action,  on  judgment  by  default,  nil  du 
dif  or  non  sum  inform^jUus^  the  clerk  may  compute  the 
interest  without  the  intervention  of  ajury. — ib,  181 

10.  The  court  may  treat  an  evasive  written  answer  as  a 
nullity,  and  enter  interlocutory  judgment ;  and,  in  such 
case,  there  is  no  necessity  for  plaintiff  to  file  exceptions 

to  the  answer. — Scales  vs.  Swan,  168 

11.  Where  judgment  «wt  is  properly  entered— the  right  to 
enter  final  judgment  on  the  return  of  actre/actoa,  follows 

as  a  necessary  consequence. — ib.  168 

12.  The  Circuit  Court  has  cognizance  of  all  breaches  of 
contract,  sounding  in  damages  merely. — Cavender  vs, 
Panderberg.  460 

18.  If  a  contract  does  not  in  terms,  or  by  necessary  impU* 
cation,  furnish  a  rule  by  which  the  damages  for  its 
breach  can  be  computed,  it  is  a  case  sounding  in^^^mia- 
^s  merely,  and  the  jurisdiction  of  a  justice  of  thep^l^ 
IS  ousted. — ib»  460 

9P  95 
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DEATH  OP  PARTY  TO  SUIT. 

1.  The  death  of  a  plaintiff  may  be  suggested,  and  his  ad- 
ministrator made  a  party  to  the  suit,  whilst  the  trial  is 
« regressing. — Hatch  v$.  Cooky  adimV.  ]T7 

inhere  a  defendant  is  advised  of  the  death  of  plaintifl^ 
and  those  prosecuting  the  case  will  not  admit  the  death 
.     —the  suit  may  be  arrested  by  interposing  a  plea  ofpuu 

darrien  corUinuance. — ib.  177 

d.  But  when  the  death  of  either  of  the  suitors  is  suggested 
by  those  who  have  represented  him  in  the  cause,  the 
court  must  ascertain  the  fact  in  some  other  manner  than 
by  plea. — ib.  177 

4.  Proceeding  to  judgment  when  either  party  is  dead,  more 
especially  when  defendant  is  so,  is  an  irregularity  for 
which  judgment  may  be  avoided.— ii.  177 

5.  The  usual  practice  is,  that  when  the  representative  of  a 
deceased  plaintiff  produces  his  letters  testamentary  or  of 
administration,  ihe  case  proceeds:  or  if  defendant  dies, 
his  representative  is  made  a  party  by  suggestion ;  or 
plaintiff  brings  him  into  court  by  scire  facias, — ib,  177 

6.  Where  the  death  is  denied,  it  is  proper  that  the  fact 
should  be  shewn  by  affidavit. — ib.  177 

DEDICATION. 

1.  A  deed,  conveying  lots  of  land  in  the  city  of  Mobile,  du- 
ring the  period  the  Spanish  government  was  entitled  to, 
and  exercised  dominion  over  it, — ^'Ho  His  Catholic  Ma- 
jesty, for  the  purpose  of  building  thereon  a  parochial 
church  and  dwelling  house,  for  me  officiating  priest,** 
where  the  purchase  money  was  paid  from  the  Royal 
Cheitsf^-^oes  not  constitute  His  Catholic  Majesty  a  trus- 
tee for  the  churchy  or  transfer  to  *•*/,  in  equity,  a  title  to 
the  lots. — Joaquim  Antonea  et  al.^  Trustees  of  the 
Church  of  thk  Holy  Conception^  in  the  City  of  Mobile, 

vs.  The  Heirs  of  Don  Miguel  Eslava.  537 

2.  It  is  a  well  established  principlci  both  in  the  civil  and 
common  law,  that  property  may  be  dedicated  to  public 
or  religious  uses, — and  the  dedication  may  be  sustained 
though  there  is  no  certain  guarantee,— it  may  exist  in 
the  public,  and  be  limited  only  by  the  wants  of  the  com- 
munity at  large. — 16.  627 

3*  So,  the  dedication  of  property  may  be  for  a  limited  peri- 
od, or  during  the  pleasure  of  the  party  dedicating  it 
And  it  here  clearly  appears,  that  it  was  during  the  sove- 
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reign  pleasure  of  the  King  of  Spain,  that  the  lots  in  ques* 
tion  were  held  for  rehgious  purposes. — 16.  527 


hbbd. 

1.  Where,  by  the  laws  of  another  State,  a  deed,  or  otlier 
instrument,  is  required  to  be  recorded:  if  such  deed  or 
instrument  be  authenticated  under  the  act  of  Congress, 
it  will  have  the  same  effect  in  this  State,  that  it  was  en- 
titled to  by  the  laws  of  the  State  whence  it  came. — 
Swift  vs.  Pitzhugh.  89 

2.  A  deed,  executed  and-  duly  recorded  in  another  State, 
which,  by  the  laws  of  that  State,  is  made  evidence  in 
her  court?  without  further  proof — is  also,  in  pursuance  of 
the  act  of  Congress,  evidence,  without  further  proof  of 

its  exectution,  in  this  State. — ib,  39 

3*  And  a  copy  of  an  original  deed  thus  authenticated,  the 
original  being  lost,  will  have  the  same  effect,  as  the  ori- 
ginal would  nave,  if  produced — ^both  as  to  its  contents, 
and  the  acknowledgment  of  its  execution. — '*i.  39 

4.  Where  plaintiff  claims  under  a  deed  alleged  to  be  lost- 
proof,  that  the  original  was  placed  in  the  hands  of  coun- 
sel, for  the  purpose  of  instituting  the  action;  and  that  to 
obtain  evidence  of  its  execution,  it  was  sent  in  a  commis- 
sion to  one  D,  residing  in  Kentucky,  who  informed  the 
witness  by  letter,  that  he  had  by  mail  forwarded  the 
commission,  deed,  &c.,  in  an  enclosure,  directed  to  the 
clerk  of  the  court  at  Mobile;  but  which  package,  it  ap- 
peared, never  reached  Mobile — ^is  considered  sufficient  to 
establish  the  former  existence  of  the  deed,  and  its  loss. 
— ».  39 

6.  The  correspondence  between  D  and  the  witness,  is  equi- 
valent to  a  demand  of  the  instrument;  and  is  sufficient,  D 
being  a  non-resident,  without  taking  his  deposition  to 
prove  the  fact. — «6.  39 

6.  The  statute  of  eighteen  hundred  and  twenty-four,  (Aik. 
Dig.  207,)  does  not  require  proof  of  the  executi(Mi  of  a 
deed,  executed  in  another  State,  as  a  condition  of  its  re- 

S'stration.  The  act  presumes  this  to  have  been  done  in 
e  county  where  the  deed  was  executed: — and  requires 
it  to  be  recorded  in  the  county  to  which  the  property  co- 
vered by  it  is  removed,  for  the  purpose  of  giving  notice 
of  the  incumbrance. — 1&.  40 

7.  A  pat-nuptial  settlement,  made  in  pursnance  of  an  an/e- 
nuptial  agreement,  is  not  within  the  letter  or  spirit  of 
the  terms  "deed  of  trust,  mortgage,  or  other  legal  incum- 
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brance,"  as  used  in  the  actof  eighteen  hundred  and  twen- 
ty-four*— ib,  40 
8*  And  the  act  does  not  require  such  an  instrument  to  be  re- 
corded.— 16.  40 

9.  A  witness,  who  has  executed  a  deed,  renouncing  title  to 
property,  the  validity  of  which  he  denies,  is  competent 
to  prove  its  execution,  although  he  may  since  have  made 
a  contract  disposing  of  the  property,  to  one  of  the  par- 
ties to  the  action.— rt&.  40 

10.  U  appearif  that  the  objection,  that  a  witness  cannot  be 
allowed  to  impeach  an  instrument  of  writing  signed  by 
himself-^is  confined  to  the  interest  of  the  witness,  in  the 
event  of  the  cause. — ib,  40 

11.  If  a  deed  be  obtained  by  duress,  or  by  false  and  fraudu- 
lent practices-^it  has  no  legal  existence :  but  where  one 
signs  a  marriage  settlement,  the  contents  of  which  he 
does  not  know,  or  seek  to  know — ^it  is  equivalent  to  giv- 
ing the  grantee  a  carte  blanche^  as  to  its  terms.— nfc.  40 

12.  The  mere  addition  of  the  words  "  attorney  for  L.  S."  to 
his  signature,  by  the  obligor  of  a  deed,  cannot  control 
the  deed,  and  vary  the  obligations  entered  into. — Skin- 
ner 9$.  Gunn^B.  305 

18.  The  proceeds  of  the  sale  of  property,  conveyed  by  deed 
of  trust,  must  be  applied  as  provided  for  in  the  deed.-^ 
Mc  Vatf  vs.  Bloodgood.  547 

14.  Where  property  was  conveyed  by  deed  of  trust, 
to  secure  the  payment  of  notes  falling  due  at  three, 
six,  nine  and  twelve  months,  as  they  severally  fell  due, 
the  property  being  insufficient  to  pay  all  the  notes,  those 
first  falling  due,  were  entitled  to  a  preference ;  and  this 
riffht  attached  to  them  in  the  hands  of  an  assignee. — 1&.     547 

15*  An  unconditional  grant  of  personal  property,  is  perfect- 
ed by  the  delivery  of  the  deed  to  a  tnira  person,  for  the 
use  of  the  grantee,  though  the  possession  may  remain  in 
the  grantor. — McCutcherCs  awrrim.  v«.  McUutchen.         650 

16.  Such  a  deed  cannot  be  revoked  by  the  granter  afler .  de- 
livery, as  the  deed  vests  the  title  to,the  property,  and  the 
riffht  of  possession  in  the  grantee. — i6.  650 

17.  The  intention  of  the  tranter  in  making  the  deed,  when 
ascertained  from  the  deed  alone,  is  for  the  court  to  de- 
termine, and  not  the  jury. — ib.  650 

18.  As  between  the  donor,  and  those  claiming  under  him 
and  the  donee,  a  gift  of  personal  property  by  deed,  is 
valid,  though  possession  remain  with  the  grantee.— «6.    650 
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DEFAULT,  JUDOBIENT  BY. 

1.  Judgment  by  default,  where  no  declaration  appears  of 

•  record,  is  reversable  on  error. — Napper  vs.  Notand,         218 

2.  Where  the  term  of  the  court  is  limited  to  six  days,  judg-  . 
ment  by  default,  for  want  of  a  plea  taken  at  the  return 

;*  term  oi  the  writ,  is  irregular;  and  there  is  no  distinction 
between  attachments  and  ordinary  actions,  except  in  the 
case  of  non-resident  defendants. — Napper  vs.  Noland.      218 

8.  But  where  the  court  is  authorised  to  continue  its  session 
until  the  business  before  it  shall  be  disposed  of:  and 
where  from  the  record,  it  does  not  appear  but  that  the 
court  did  business  after  the  first  week — ^the  judgment 
will  be  regular. — ib.  218 

4.  A  judgment  by  default,  rendered  on  the  fourth  day  of 
the  term  to  which  the  writ  is  returnable,  is  illegally  ren- 
dered.— Pruitt  V8.  Clack,  286 

6.  An  omission  to  file  a  declaration,  will  be  fatal  on  error, 
notwithstanding  defendant  may  have  appeared  to  the 
action,  and  sunered  judgment  by  default. — Price  et  aL 
V8,  Chevers.  511 

BBMAND. 

1.  An  averment  in  a  declaration  on  a  note  payable  in  bank, 
that  the  same  was  presented  at  the  bank,  when  due,  is  a 
sufiicient  allegation  of  a  demand  of  payment. — Smith  vs. 
Raymond,  "  459 

DEPOSITION. 

1.  Commissioners  appointed  to  take  the  testimony  of  an  ab* 
sent  witness,  act  under  the  authority  of  the  court,  and 
are  invested  with  power  to  administer  the  necessary  oath, 
and  their  certificate  that  such  oath  has  been  administer- 
ed, isprima  facie  evidence  of  the  fact,  and  must  be  con*- 
elusive ;  unless  it  be  shewn  that  they  have  disregarded 
their  duties,  or  violated  the  trust  reposed  in  them. —  Ul- 
mer  vs*  JtustilL  1 57 

2.  The  action  of  the  commissioners,  to  be  effectual,  as  an 
execution  of  delegated  authority,  must  be  within  the  pe- 
riod designated  m  the  notice  given  under  the  directions 

of  the  clerk. — %b.  1 57 

3.  The  party  praying  the  commission,  must  give  notice  to 
the  adverse  party,  of  the  time  and  place  ordered  by  the 
court,  judge,  justice  or  clerk,  when  and  where  the  coin- 
mission  is  to  be  executed. — ib*  1 57 

4.  The  party  wishing  to  take  the  deposition,  cannot  extend 
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the  time  to  more  than  one  day :  but  if  the  commission- 
ers are  unable  to  conclude  the  examination,  they  may 
continue  it  from  day  to  day. — ib-  157 

5.  Where  a  day  is  fixed  for  taking  a  deposition,  the  oppo- 
site party  need  attend  only  on  that  day. — i6.  157 

6.  The  acknowledgment  of  service  of  the  notice  of  the  ex- 
amination of  the  witness,  imposes  no  obligation  on  the 
adverse  party,  which  would  not  arise  from  its  execution 

by  an  authorized  officer. — ib.  157 

7.  ftoof,  that  a  witness  whose  testimony  has  been  taken 
by  commission  de  bene  esse,  started  before  court  to  move 
with  his  family  to  a  neighboring  State,  is  sufficient  to 
authorise  the  reading  of  the  deposition. — McCutchen^i 
adm^r$,vs.  McCutchen.  650 

1>B8CENT. 

1.  The  lands  of  a  person  who  dies  intestate   without  chil- 
dren, or  brothers  or  sisters,  or  the  descendants  of  such, 
or  father  or  mother,  shall  descend  to  his  paternal  and 
maternal  uncles  and  aunts,  equally. — Deloney  et  al.  va. 
Walker  et  al.  497 

1.  Detinue  will  lie  to  recover  property  levied  on,  on  Sun- 
day.— Pierce  vs  Hill.  151 

2.  Detinue  lies  in  every  case,  where  the  owner  prefers  re- 
covering the  specific  property,  to  damages  for  its  con- 
version, and  no  regard  is  had  to  the  manner  in  which 
defendant  acquired  possession. — ib.  151 


DISCONTINUANCE. 

1.  Plaintiff  may  discontinue  as  to  partners,  on  whom  a 
writ  issued  against  a  firm,  was  not  served^^Earbee  v$. 
Evans  ^  Carman.  295 

2.  The  Supreme  Court  cannot  allow  a  discontinuance, 
where  none  was  entered  or  attempted  in  the  court  be- 
low.— Norwood  Sf  Chambers  vs.  Riddle.  425 

DOMAIN,  PUBLIC. 

1.  According  to  the  common  law,  it  was  competent  for 
the  sovereign  to  grant  the  shore,  where  the  jtis  pubUr 
cum  was  not  to  be  disturbed.  Such  a  grant  conferred 
upon  its  grantee,  the  right  (it  no  other)  of  appropriating 
the  shore,  after  it  had  become  derelict. — Tne  Mat/or  ^ 
Aldermen  of  the  City  of  Mobile  vs.  Eslava.  577 

2.  The  King  of  Spain,  in  virtue  of  the  bulls  of  Pope  Alex- 
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ander  VI,  became  the  proprietor  of  the  Spanisli  possfes- 
sions  in  America,  and  could  grant  the  shore  of  the  navi- 
gable waters  in  his  American  colonies.  And  the  pow- 
er possessed  by  the  King,  in  this  particular,  might  be 
exercised  by  ms  Viceroys,  and  other  subordinates,  with- 
in their  respective  jurisdictions. — i6.  677 

3.  Where  a  grant  is  made  by  a  public  and  responsible  offi- 
cer, claiming  and  exercising  the  right  of  disposing  of  the 
public  domain,  it  will  be  presumed  that  he  did  it  oy  the 
order  and  consent  of  the  government  he  professes  to  re- 
present, or  in  whose  name  he  acts ;  and,  in  the  absence 
of  proof  to  the  contrary,  it  will  be  intended,  that  he  dis- 
posed of  no  more  property  of  his  sovereign,  than  the 
laws  of  Spain  authorised. — 16.  677 

4,  The  act  of  Congress,  of  the  26th  of  May,  1824,  entitled 
"an  act  granting  certain  lots  of  ground  to  the  corpora- 
tion of  the  city  of  Mobile,  and  to  certain  individusds  of 
said  city,'*  does  not  assert  a  title  on  the  part  of  the  Uni- 
ted States,  but  is  only  a  renunciation  of  whatever  title 
the  government  has,  or  may  be  supposed  to  have,  to  so 
much  of  the  shore  as  is  described  in  it. — ib.  677 

6.  The  navigable  waters  of  this  State,  having,  by  express 
stipulation,  been  declared  "public  highways,  free  to  the 
citizens  of  said  State,  and  the  United  States,  without  a- 
ny  tax,  duty,  impost,  or  toll  therefor,  imposed  by  the 
State,** — ^it  is  not  competent  for  Congress  to  grant  the 
shore. — ib.  bTI 

6.  By  the  act  of  1819,  "to  enable  the  people  of  the  Alaba- 
ma Territory  to  form  a  constitution,**  &c.it  is  provided, 
that  "said  territory,  when  formed  into  a  State,  shall  be 
admitted  into  the  Union,  upon  the  same  footing  with  the 
original  States,  in  all  respects  whatever.'*  Now.  as  the 
original  States  have  the  exclusive  right  of  property  over 
the  tide  waters  vrithin  their  limits,  subject  to  the  juB 
publicum,  it  follows,  that  this  State  possesses  a  similar 
right;  and  no  grant  of  property  in  the  shore,  to  an  indi- 
vidual, by  Congress,  is  authorised  by  its  constitutional 
S)wers. — ifr.  ffIB 

y  the  acts  of  Congress,  regulating  the  survey  and  dis- 
posal of  the  public  lands,  the  Federal  government  has 
renounced  the  title  to  the  navigable  waters  within  this 
State,  and  the  soil  covered  by  them ;  consequently,  the 

Sroceedings  under  the  act  of  April,  1818,  "authorising 
le  disposal  of  certain  lots  of  public  ground  in  the  city  of 
New  Orleans  and  town  of  Mobile'* — cannot  be  consid- 
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ered  as  a  dedication  of  the  shore  to  the  uses  of  the  city 
of  Mobile.— i*.  578 


BJBCTMSNT  AND  TRESPASS  TO  TRY  TITLE. 

1.  A  verdict  in  trespass  to  try  title,  should  describe  with 
reasonable  certainty,  the  land  intended  to  be  covered 
thereby,  or  the  judgment  founded  onit^vUI  be  reversed 

on  error. — Bennet  vs,  MorrtB.  171 

2.  A  verdict  in  the  following  words,  "We  find  for  the  plain- 
tiff, and  give  him  120  feet  on  the  south  side  of  St  Mich- 
ael street,  commencing  at  the  centre  of  the  house  occu- 
pied by  James  Wilson,  in  1817,  and  running  60  feet  east 
and  west,  by  120  feet  south"~is  too  vague  and  uncer- 
tain to  sustain  a  judgment — 16.  171 

8.  The  English  rule,  that  plaintiff  in  ejectment  takes  pos- 
session of  the  premises  recovered  at  his  peril,  and  must 
be  governed  by  the  evidence  given  on  the  trial — ^has  ne- 
ver been  adopted  in  this  State. — 16.  171 

4.  Trespass  for  mesne  profits,  is  not  maintainable  after  a 
recovery  of  possession  in  ejectment,  but  damages  may 
be  recovered  for  the  period  intervening  between  the  re- 
covery of  judgment,  and  the  execution  of  the  writ  of 
habere  faciai — Cummings  et  al,  vs,  M^Gehee.  349 

BRROR,  AND  WRIT  OF. 

L  The  statutes  of  this  State  authorise  the  prosecution  ei- 
ther of  an  appeal  or  writ  of  error,  as  to  all  final  judg- 
ments and  decrees  of  the  Circuit  and  County  courts^— 
admiralty  cases  as  well  as  others. — Livingston  et  al.  vs. 
Ste<xm-boat  Tcdlapoosa.  Ill 

2.  And,  in  such  cases,  an  appeal  is  the  most  appropriate 
remedy,  as  the  claimant  can  thus  suspend  the  execution 
of  the  decree,  both  as  to  himself  and  the  stipulators. — 
ib.  Ill 

8.  A  motion  to  strike  out  a  plea,  is  addressed  to  the  discre- 
tion of  the  court,  and  its  refusal  is  not  revisable  in  error. 
— Tawnaonve.  Moore,  136 

4,  A  writ  of  error,  which  seeks  to  reverse  several  inde- 
pendent decrees,  will  be  dismissed. — Retid,  claimanty  v$. 
Utoenf  Martin  et  al.  180 

5,  And  the  same  rule  obtains  when  several  claims  are  in- 
terposed.— lb.  180 

6,  Questions  cannot,  under  any  circumstances,  be  review- 
ed in  the  Supreme  court,  which  were  omitted  to  be  pre- 
sented before  the  Circuit  court,  when  sitting  as  a  court  of 


errors,  on  judgment  rendered  by  the  County  court. — 
E^OM  vs.  8L  John.  1S6 

7.  Parties  are  presumed,  by  the  rules  of  practice,  to  waive 
all  errors  not  specially  mentioned  in  their  assignments. 
— *.  186 

8*  But  where  there  is  no  joinder  in  error,  and  in  cases 
where  parties  are  permitted  to  re-assign,  the  court  will 
look  into  matters  not  covered  by  the  errors  assigned. — 

a.  186 

9.  A  plaintiff  in  an  action  need  not  reply  specially  to  pleas 
concluding  to  the  country,  and  the  omission  of  a  similiter 

is  not  an  error  for  which  judgment  will  be  reversed.-^t6  189 

10.  The  admission  or  rejection  of  additional  pleas,  is  a  mat* 
ter  wholly  within  the  discretion  of  the  court,  and  can- 
not be  examined  in  a  court  of  errors.-^i6.  186 

11.  A  plaintiff  in  error  can  have  no  legal  advantage  from  a 
mere  clerical  error,  and  its  correction  impairs  no  right 
which  he  can  assert — ifr.  186 

12.  If  a  judgment  be  entered  for  too  much,  in  consequence 
of  a  clerical  error,  it  may,  notwithstanding  error 
brought,  be  amended  in  the  court  below,  and  the  amend* 
ed  judgment  will  be  affirmed  without  damages,  and  at 

the  costs  of  the  defendant  in  error. — ib,  187 

13.  Whether  a  defendant  in  error,  by  obtaining  the  amend- 
ment of  a  judgment  pending  the  writ  of  error,  has  dis- 
charged tho  sureties  in  the  writ  of  error  bond, — Quere* 

—ib.  .1®^ 

14.  A  writ  of  error  will  not  lie  to  reverse  an  order  dissolv- 
ing an  injunction — the  remedy  provided  by  law  being 
an  appeal  from  the  order  of  dissolution. — Miller  vt • 
Ooffe  et  al.  366 

15.  Where  no  judgment  appears  in  the  record,  the  writ  of 
error  will  be  dismissed. — Hall  vs.  Cannon.  374 

16.  Error  will  lie  on  a  refusal  to  quash  an  execution. — 
Page  vs.  Coleman.  276 

17.  A  party,  asking  the  action  of  the  coait,  must  be  pre-    * 
pared  to  sustain  the  whole  demand  in  the  precise  terms 

m  which  it  is  made,  and  the  refusal  to  act  will  not  beer« 
ror,  although  a  portion  of  the  request  might  have  been 
properly  granted. — Carmichael  vs.  Brooks.  990 

18.  Matters  resting  in  the  discretion  of  the  court  below, 
cannot  be  reviewed. — Stanley  et  al.  vs.  Hill.  868 

19.  A  judgment  will  not  be  reversed  for  a  misdirection  by 
the  judge  to  the  jury,  if  it  appear  that  the  party  com* 

9P  96 
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plaining  could  not  have  been  injured  by  the  error. — TTu 
mayor  vs.  Emanuel  ^  Gaines.  403 

20.  Where  the  proceedings  below  are  so  informal  and  ir- 
regular, that  the  jurisdiction  of  the  court  cannot  attach, 
the  writ  of  error  will  be  dismissed. — Reid  va,  Owsn^ 
Martin  et  al  435 

21.  A  special  plea,  setting  forth  that  the  deed  sued  on  was 
not  the  deed  of  the  deiendant,  because,  at  the  time  of 
its  execution,  he  was  a  lunatic, — not  verified  by  affida- 
vit, is  bad  on  demurrer.—  Winston  vs.  Moffet.  618 

Isvid£nce. 

1.  Where,  by  the  laws  of  another  State,  a  deed,  or  other 
instrument,  is  required  to  be  recorded:  if  such  deed  or 
instrument  be  authenticated  under  the  act  of  Congress, 
it  will  have  the  same  efiect  in  this  State,  that  it  was  en- 
titled to  by  the  laws  of  the  State  whence  it  came. — 
Swift  vs.  Pitzhugh.  30 

3.  A  deed,  executed  and  duly  recorded  in  another  State, 
which,  by  the  laws  of  that  State,  is  made  evidence  in 
her  courts  without  further  proof — is  also,  in  pursuance  of 
the  act  of  Congress,  evidence,  without  further  proof  of 

its  exectution,  in  this  State. — ib.  39 

8.  And  a  copy  of  an  original  deed  thus  authenticated,  the 
original  being  lost,  will  have  the  same  effect,  as  the  ori- 
ginal would  have,  if  produced — both  as  to  its  contents, 
and  the  acknowledgment  of  its  execution. — 'i.  30 

4.  The  statute  of  this  State,  (Aik.  Dig.  284,)  authorises  the 
Secretary  of  State  to  certify  copies  of  the  acts  of  the 
several  States,  on  file  in  his  office,  and  makes  such  certi- 
fied copies  evidence. — ib.  SO 

5.  And  in  such  certificate,  the  part  of  an  act  relating  to  the 
subject  in  controversy, need  only  be  set  out:  and  not  the 
whole  act. — ib.  30 

6.  Where  plaintiff  claims  under  a  deed  alleged  to  be  lost — 
'proof,  that  the  original  was  placed  in  the  hands  of  coun- 
sel, for  the  purpose  of  instituting  the  action;  and  that  to 
obtain  evidence  of  its  execution,  it  was  sent  in  a  commis- 
sion to  one  D,  residing  in  Kentucky,  who  informed  the 
witness  by  letter,  that  he  had  by  mail  forwarded  the 
commission,  deed,  &c.,  in  an  enclosure,  directed  to  the 
clerk  of  the  court  at  Mobile;  but  which  packa^,  it  ap- 
peared, never  reached  Mobile — ^is  considered  sufficient  to 
establish  the  former  existence  of  the  deed,  and  its  loss. 

39 
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7.  The  correspondence  between  D  and  the  witness,  is  equi- 
valent to  a  demand  of  the  instrument;  and  is  sufficient,  D 
being  a  non-resident,  without  taking  his  deposition  to 
prove  the  fact. — ^t6.  30 

8.  A  witness,  who  has  executed  a  deed,  renouncing  title  to 
property,  the  validity  of  which  he  denies,  is  competent 
to  prove  its  execution,  although  he  may  since  have  made 
a  contract  disposing  of  the  property,  to  one  of  the  par- 
ties to  the  action. — ^t6.  40 

0.  It  appears^  that  the  objection,  that  a  witness  cannot  be 
allowed  to  impeach  an  instrument  of  writing  signed  by 
himself— is  confined  to  the  interest  of  the  witness,  in  the 
event  of  the  cause. — ib,  40 

10.  A  copy  deed,  duly  certified,  is  evidence  of  the  con- 
tents of  the  original — and  it  is  no  cause  of  complaint, 
that  the  question  was  submitted  to  a  jury,  and  not  deci- 
ded by  the  court. — Smool  vs»  Fitzhugh.  72 

11.  Courts  of  Chancery  possess  the  power  to  examine  wit- 
nesses, viva  voce,  for  the  purpose  of  proving  witten  in- 
struments, and  the  Chancellor  may  state  what  the  evi- 
dence of  the  witnesses  so  examined,  is. — Levert  et  al,  «f. 
Redwood,  80 

12.  Such  written  instruments  need  not  be  set  out  in  the  re- 
cord and  decree  in  hcBc  verba. — ih  80 

13.  It  seems,  that  the  same  degree  of  proof  is  not  required 

to  siipport  a  decree  pro  confesso,  as  in  other  cases. — ii.     80 

14.  A  reference  to  the  master  will  not  authorise  a  report  by 
him  more  extensive  than  the  allegations  and  proofs  war- 
rant; and  a  report  which  is  erroneous  on  its  face,  may 

be  inquired  into,  without  any  exception  taken. — f A.  80 

15.  Where  the  evidence,  which  is  relied  on  to  support  the 
allegations  of  a  bill,  is  all  written,  and  a  decree  can  be 
rendered  on  its  production,  without  difficulty, — refer- 
ence to  the  master  is  unnecessary. — ib.  80 

16.  In  criminal,  as  well  as  civil  cases,  witnesses  are  disqual- 
ified, who  have  a  direct  interest  in  the  event  of  a  case.     . 
—  TAc  State  vs.  Truss.  126 

17.  But  the  expectation  of  a  benefit,  not  necessarily  and  le- 
gally flowing  from  the  event  of  the  proceeding,  does  not 
render  the  witness  incompetent;  Thus, — tfi.  126 

18*  The  prosecutor,  whose  property  has  been  injured,  is  a 
competent  witness  in  an  indictment  for  malicious  mis- 
chie£~t6.  126 

19.  A  defendant,  in  slander,  cannot,  under  the  general  is- 
sue, ffive  in  evidence  the  truth  of  the  charge,  but  must 
plead  it  specially.— .Amn|f/on  r«.  Jonts,  130 
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SO.  But  any  facts  or  circumstances,  which  will  rebut  or  re- 
pel the  presumption  of  malice,  are  properly  admissible 
under  the  general  issue.— 16.  139 

BI.  And  to  that  end,  the  defendant,  by  way  of  excuse, may 
prove  any  thing  shortof  a  justification,  and  which  does 
not  necessarily  involve  the  truth  of  the  charge,  or  tend 
to  prove  it  true.— tfc.  139 

82.  Therefore,  where  one  brought  his  action  against  a  de- 
fendant, for  saying  that  plaintiff  had  sworn  to  a  lie,  oa 
the  trial  of  a  certain  case:— evidence  of  what  plaintiff 
did  swear,  may  be  given  under  the  general  issue,  in 
mitigation  of  damages.— f6.  139 

98.  But  evidence  to  shew  that  what  plaintiff  swore  on  the 
trial  was  false,  is  inadmissible,  without  a  plea  of  justifica- 
tion.—16.  139 

24.  And  it  is  immaterial  qu)ad  the  admissibility  of  the  ev- 
idence, whether  the  charge  was  perjury,  in  general 
termSy  or  false  swearing,  in  a  particular  case  mentioned. 
— 16.  189 

85.  When  the  truth  is  given  in  evidence,  it  must  be  under 
a  plea  which  will  require,  not  only  the  truth  of  the 
charge  tqbe  proved:  but  also  which  will  require  that 
the  corrupt  intention,  be  either  expressly  proved  or  ne- 
cessarily inferred,  from  the  circumstances  of  the  ca«e.— • 
t6.  189 

M*  The  court  is  not  the  tribunal  appointed  by  law  to  de* 
termine  the  weight  of  conflicting  evidence,— it  should  in 
all  cases,  be  left  to  the  j\xry. "-Mercrombie  vt.  MoBely.        145 

27.  Where  a  defendant  is  improperly  permitted  to  assail  the 
character  of  plaintiff,  there  is  no  error  in  permitting 
plaintiff  to  countervail  it  by  evidence  of  good  charaeter* 

— Findlay  vs,  Pruitt.  195 

28.  In  an  action  by  the  purchaser,  for  property  sold  under 
a  second  execution — such  execution  may  be  received  in 
evidence,  although  the  sheriff  has  in  his  hands  a  ^^tnii' 
tioni  expanoMj  directing  the  sale  of  property  levied  on  un- 
der the  first  execution. —  Webb  vs,  Bumpa$9,  901 

29.  In  a  return  to  an  execution  under  which  lands  have 
been  sold,  it  is  not  necessaiy  to  describe  particularly  the 
land  sold— the  identity  of  the  property  sold  may  be 
shewn  by  parol  proof. — i6.  201 

80.  And  it  is  no  objection  to  an  execution  offered  in  evi- 
dence, that  the  sheriff's  return  does  not  describe  the  land 
levied  on  with  minuteness.-- <6.  1201 

31.  Entries  made  ina  merchant's  books,  in  the  hand  writing 
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of  a  deceased  clerk,  may  be  proved  by  a  witness  ac- 
quainted with  his  writing. — Ulemens  vs,  Patton^  Done- 
gan  Sr  Co.  2811 

32.  The  certificate  of  the  President  of  the  Bank,  of  the  in- 
debtedness of  the  defendant,  is  conclusive  as  to  the  right 
of  the  bank  to  sue,  and  prima  facie  evidence  of  the 
genuineness  of  the  signature. — Roberts  et  aL  vs.  The 
^tate  Bank,  312 

33.  It  is  the  duty  of  the  court,  and  not  the  province  of  the 
jury,  to  pronounce  on  the  legal  validity  of  written  evi- 
dence.—«5.  31 S 

34.  In  an  action  between  the  endorsee  of  a  draft  or  order, 
dishonored  for  non-acceptance,  and  the  maker — a  writ- 
ten admission  of  the  payee,  discharging  the  liability  of 
the  maker,  is  inadmissible  in  evidence. — Carmichael  vs. 
Brooks.  330 

35.  The  endorser  of  a  written  instrument,  is  a  good  witness, 
in  an  action  between  the  endorsee  and  maker,  where  suit 
is  not  brought  against  the  maker,  at  the  first  court  after 

the  assignment. — Todd  ^  Lacy  vs.  Hardy  et  al.  346 

36.  Parol  evidence  to  prove  the  identity  of  a  record,  where 
the  venue  is  changed,  is  admissible,  on  a  suitable  issue 
joined  raising  the  question. — Hu  State  vs.  Matthews.         370 

37.  On  a  plea  of  non  east  factum  by  a  defendant,  sued  as 
the  endorser  of  a  promissory  note,  other  proof  is  requir- 
ed to  charge  defendant,  than  his  admission  of  the/oe/Txm 

of  his  signature  as  joint  maker. — Adams  vs.  Moore.  406 

88.  The  maker  of  a  note  is  a  good  witness,  in  an  action  by 
the  endorsee  against  an  endorser,  to  shew  that  defendant 
is  not  liable. — tb.  406 

39.  A  record  is  evidence  of  the  facts  recited,  only  between 
the  immediate  parties  to  it,  or  privies  in  fact  or  in  law.- 
BUamvs.  Chamblies.  412 

40.  A  power  of  attorney  may  be  acknowledged  before  a 
notary  public,  and  when  verified  under  his  notarial  seal, 
may  be  used  in  evidence. — St.  John  vs.  Redmond.  428 

41.  As  a  general  rule,  the  testimony  of  a  subscrib- 
ing witness,  where  his  attendance  is  practicable,  is  ne- 
cessary to  prove  the  execution  of  a  paper;  yet,  where 
the  writing  is  executed  by  an  agent,  ne  is  competent  to 
prove  it,  even  if  the  subscribing  witness  be  within  the 
reach  of  the  process  of  the  court. — Falls  4r  CatdwM  v<« 
Oaither.  605 

42.  Proof,  that  a  witness  whose  testimony  has  been  taken 
by  commission  de  beneesse^  started  before  court  to  move 
with  his  family  to  a  neighboring  State,  is  sufiScient  to 


70C  I5DEX. 

authorise  the  reading  of  the  deposition. — McCutcheriM 
''"  adm^rs,  vs,  McCufchen.  650 

43.  A  witness,  whose  credibility  is  impeached,  is  sufficiently 
sustained  by  proof  that  **his  general  character  was 
good,  and  that  he  was  entitled  to  full  credit  on  his  oath." 
—*.  650 

EXCEPTIONS,  BILL  OF. 

1.  A  bill  of  exceptions  is  not  waived,  by  a  motion  for  a  new 
trial. —  fVeat  vs.  Cunningham.  104 

2.  A  motion  for  a  new  trial  is  addressed  to  the  discretion  of 
the  court;  but  the  court  trying  a  cause  ought  not  to 
grant  a  new  trial,  for  causes  embraced  by  a  bill  of  ex- 
ceptions— unless  the  party  waive  the  exception. — 16.         104 

3.  But  if  the  primary  court  make  no  such  requisition  of  a 
party  moving  for  a  new  trial,  but  allow  the  exception, 
and  overrule  his  motion ; — the  appellate  court  cannot  re- 
fuse to  consider  the  exception.— t^.  104 

4.  The  only  way  in  which  this  court  can  receive  informa- 
tion of  the  evidence  offered  on  a  trial  below;  is  by  bill 
of  exceptions,  or  demurrer  to  evidence.— JtfacWo*  w- 
Brouen,  US 

5.  Questions  to  be  reviewed  by  the  Supreme  Court,  must 
be  brought  before  it  by  bill  of  exceptions,  or  in  some  oth- 
er proper  manner. —  Townson  vs.  Moore.  136 

6.  Points  intended  to  be  raised  for  revision,  must  be  set  out 
in  the  record  with  reasonable  certainty,  and  where  this 
is  not  done,  so  as  to  enable  the  court  to  decide  without 
danger  of  mistake,  the  exception  or  point  reserved,  will 

be  disregarded  for  uncertainty.— Ftnd/ay  vs.  PrtxiU.  195 

7.  It  is  not  a  valid  objection  to  a  bill  of  exceptions,  that  it 
was  signed  after  the  adjournment  of  court — Straderj 
Perrine  fy  Co.  vs.  JtUxandcr.  441 

XXECUTORS  AND  ADMINISTRATORS. 

1.  The  death  of  a  plaintiff  may  be  suggested,  and  his  ad- 
ministrator made  a  party  to  the  suit,  whilst  the  trial  is 
progressing. — Hatch  vs.  Cook,  adm^r.  177 

2.  The  usual  practice  is,  that  when  the  representative  of  a 
deceased  plaintiff  produces  his  letters  testamentary  or  of 
administration,  ihe  case  proceeds :  or  if  defendant  dies, 
his  representative  is  made  a  party  by  suggestion ;  or 
plaintiff  brings  him  into  court  by  scire  facias. — ib,  177 

3.  The  insolvency  of  an  estate,  must  be  plead  specially  by 
the  administrator,  in  contesting  claims  against  the  dec^ 
denL-'^Humphreys  vs.  Morrow,  adm^r,  283 
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4,  Where  defendants  in  the  Orphan's  coiirt,  are  sought  to 
be  charged  as  executor  and  executrix,  they  cannot  in-   ' 
sist  upon  a  credit,  for  what   the  executrix  is  entitled  to 
individually. — Phillips y  adm^r.  fyc^  vs    Thompson  fyWife^ 
exV.  and  ex\x,j  Sfc,  664 

6.  An  administrator  is  entitled  to  compensation  for  servi- 
ces, and  also  to  retain  money  expended  by  him  about 
the  business  of  the  estate.— tfr.  664 

XXECVnON. 

1.  A  party  injured  by  the  improper  execution  of  a  fieri  fa- 
cias^ may  obtain  redress,  on  motion,  to  the  court  from 
which  the  writ  issued. —  The  Mobile  Cotton  Press  and 
Building  Company  vs.  Moore  4*  Magee.  679 

2.  A  sale  of  land  will  be  set  aside,  where  the  sheriff  is  giiiU 
ty  of  a  mistake,  irregularity,  or  fraud,  to  the  prejudice  of 
either  party,  or  a  third  person.— 16.  679 

3.  And  the  court  will  set  aside  the  sale,  though  the  sheriff 
has  executed  a  deed  to  the  purchaser.~-t6.  679 

4.  Quere — ^Can  the  court  go  so  far  in  declaring  the  sale  lo 
be  invalid,  as  to  direct  the  purchaser  to  deliver  up  the 
sheriff's  deed?  Whether  a  court  of  law  may  do  this  or 
not,  is  unimportant  to  the  rights  of  the  parties,  as  it  may 
declare  the  deed  to  be  void,  and  this  will  as  effectually 
destroy  itj  as  if  it  were  cancelled  in  facL-^ih.  679 

SSUBCVnON,  WRIT  OFr 

1.  Where  a  defendant  pays  the  money  to  the  sheriff  on  a 
JL  fa.  he  is  discharged  from  the  execution,  and  if  the 
plaintiff  fails  to  receive  it,  he  must  have  recourse  to  the 
sheriff. —  Webh  vs  Bwnpass.  201 

2.  If  the  sheriff  take  goods  in  execution  under  a  Ji.  fa, 
whether  he  sells  them  or  not;  the  defendant  shall  not  be 
liable  to  a  second  execution. — ib.  201 

3.  But  where  a  defendant  taken  on  a  ca,  sa,  escapes,  or  is 
rescued, — plaintiff  may  take  out  a  new  execution,  and  is 
not  compelled  to   take  his  remedy  against  the  sheriff. — 

ib.  201 

4-  So,  where  goods  levied  on  by  a  ft.  fa.  are  removed  by 
defendant,  or  by  his  permission,  or  connivance,  so  that 
they  cannot  be  sold  under  the  execution,  or  under  a 
venaitiom  exponas-^thc  plaintiff  may  take  out  a  new  exe* 
cution. — ib.  201 

5.  Where  the  sheriff  makes  a  levy,  he  is  liable  to  the  plain- 
tiff for  the  amount  of  the  judgment,  if  the  property  be  of 
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sufGcient  value  for  that  purpose,  and  it  is  the  sheriff's  du- 
ty to  provide  for  its  forthcoming  at  the  day  of  sale ;  but 
if  the  property  be  carried  away  by  defendant's  conni- 
vance, the  plaintiff  cannot  be  referred  to  the  sheriff  for 
payment.— ti.  201 

6,  Plaintiff  may,  by  statute,  (Aikin's  Digest,  159,)  have  a 
second  writ  of  execution,  at  his  own  cost  and  charges, 

if  the  first  writ  be  not  returned  and  executed.— t6.  201 

7,  In  an  action  by  the  purchaser,  for  property  sold  under  a 
second  execution — such  execution  may  be  received  in 
evidence,  although  the  sheriff  has  in  his  hands  a  vendu 
tioni  exponasy  directing  the  sale,  of  property  levied  on 
under  the  first  execution. — 16.  201 

6,  In  a  return  to  an  execution  under  which  lands  have  been 
8old,'it  is  not  necessary  to  describe  particularly  the  land 
sold — the  identity  of  the  property  sold  may  be  shewn  by 
parol  proof. — %b.  201 

0.  And  it  is  no  obection  to  an  execution  offered  in  evidence 
that  the  sheriff's  return  does  not  describe  the  land  levi- 
ed on  with  minuteness.— 16.  201 

10.  Error  will  lie  on  a  refusal  to  quash  an  execution*— Page 

M.  Coleman,  275 

11.  Entering  into  bond  for  the  forthcoming  of  property  le- 
vied on  in  execution,  is  not  a  waiver  of  previous  irregu- 
Iarities.--t6.  275 

12.  Where  the  sole  entry  of  judgment  is  on  the  trial  dock* 
et,  and  minutes  of  the  court,  in  these  words,  **  judg- 
ment by  default," — execution  is  improperly  issuecL— r- 

ift.  275 

13.  An  execution  may  be  quashed  after  its  return. — ih.  275 

14.  AJi*fcu  levied  on  a  vessel,  will  not  divest  aprevious 

lien,  acquired  by  a  libellant  in  admiralty. Iteed  vs. 

Fofwkes*  628 

POREION  LAW. 

1.  The  intercourse  of  mankind  requires,  that  the  acts  of 
parties,  valid  where  done,  should  be  recognized  in  other 
countries,  provided  they  be  not  contrary  to  good  mor- 
als, and  the  policy  of  the  State. — HanriJc  vs.  Andrews,       9 

2%  It  is  the  comity  of  nations,  and  not  the  comity  of  courts, 
that  authorises  the  administratiom  of  foreign  laws  within 
the  limits  of  a  State:  and  where  they  are  not  repugnant 
to  local  policy,  or  prejudicial  to  local  interests, — ^the 
courts  can  exercise  no  discretion  on  the  subject — »A.  • 

3»  Personal  contracts  are  to  have  the  same  validity,  inter- 
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E relation  und  efiedt,  in  every  other  country,  1i<rhich  they 
ave  in  the  country  where  they  are  made,  or  are  to  be 
performed:  and  parties  are  presumed  to  be  conversant 
of  the  laws  of  the  country,  in  reference  to  which  they 
contract. — ib*  0 

4.  Contracts  are  to  be  construed  or  interpreted  according 
to  the  laws  of  the  place  where  they  are  made — unless 
they  are  entered  into  with  a  view  to  the  laws  of  someo- 
ther  State.— 46-  10 

5.  Where  parties  enter  into  a  contract,  without  any  stipu- 
lation for  interest,  but  upon  which,  on  default  of  pay- 
ment, interest  accrues— its  rate  must  be  admeasured  by 
the  scale  prescribed  by  the  laws  of  the  country  where 
the  contract  was  made :  unless  the  parties  contracted 
in  reference  to  another  jurisdiction — ^in  which  case,  thcJ 
law  of  the  place  of  payment  will  govern.— <A.-  10 

6.  Where  a* bill  is  drawn  in  New  York,  payable  in  Alabama, 
which  does  not  contemplate  the  payment  of  interest  on 
its  face — and  interest  is  only  to  accrue  in  default  of  |)ay- 
ment  at  maturity — ^the  interest  will  be  regulated  by  the 
law  of  Alabama. — li.  1 0 

7.  Butwhere  a  loan  is  made  in  Neto  York,  and  the  interest 
is  there  paid  on  it  j  and  a  bill  is  there  drawn,  payable  in  Al- 
abama, for  the  amount  of  the  loan,  with  usury — the  law 
of  the  former  State  furnishes  the  criterion  by  which  it 

is  to  be  determined  whether  the  contract  is  usurious,-^»6.     10 

8.  It  is  not  conclusive,  to  shew  that  the  parties  to  a  bill  of 
exchange,  contracted  in  reference  to  the  interest  prescri- 
bed by  the  law  of  Alabama, — that  the  bill  expresses  on 
its  face,  the  place  of  payment  to  be  in  Alabama:— Ex- 
trinsic proof  is  admissible,  to  explain  the  intention  of  the 
parties. — ib.  10 

FRAUD. 

l.Ifa  deed  be  obtained  by  duress,  or  by  false  and  fraudu- 
lent practices— it  has  fio  legsJ  existence :  but  where  one 
signs  a  marriage  settlement,  the  contents  of  which  he 
does  not  know,  or  seek  to  know — ^it  is  equivalent  to  giv- 
ing the  grantee  a  carte  blanche,  as  to  its  terms. — Svnft 
V9  FUzhugh.  40 

2.  Fraud  is  a  question  of  law,  though  in  general,  left  to  a 
jury  to  determine:  but  where  the  facts  are  clear  and  un* 
disputed,  the  question  of  fraud,  or  not,  is  a  pure  question 
of  law.— ii.  40 

8.  Where  one  gets  possession  of  the  property  of  another, 
9P  97 
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by  falsely  and  fraudulently  representing  to  bim,  that  a 
promissory  note  ffiven  in  exchange  for  tne  property  was 
good,  and  would  De  paid;  when  the  holder  Knew  it  was 
worthless,  he  is  not  entitled  to  notice  of  non-payment — 
Alej^ander  vs.  Dennis.  174 

4.  A  contract  tainted  with  fraud,  is  not  binding  on  the  par- 
ty innocent  of  the  fraud.-^.  174 

5.  Where  one  sells  property  for  paper  which  is  represent- 
ed  to  be  good,  but  wnich  is  worthless,  and  known  to  be 
so  by  the  holder:  the  injured  party  may  treat  the  con- 
tract as  a  nullity,  and  bring  trover  for  the  property,  or 
an  action  of  deceit — when  the  measure  of  damages  will 

be  the  injury  sustained  in  consequence  of  the  fraud. — ib.  174 

6.  Where  it  is  alleged  that  a  fradulent  intent  is  apparent  on 
the  face  of  a  deed  of  assignment — ^the  question  of  fraud, 

is  a  pure  question  of  law. — Ashurst  vs.  Martin.  566 

7.  A  deed  of  assignment,  purporting  to  be  a  conveyance  of 
all  the  estate  of  the  debtor,  both  real  and  personal,  in 
trust,  to  pay  creditors,  which  contains  the  following  pro- 
visions, noes  not,  on  its  face,  shew  an  intent  to  delay,  nin- 
der  or  defraud  creditors:  1st  In  the  first  place,  to  pay 
certain  creditors  described  in  a  schedule  marked  A> — 
2d.  To  pay  f pari  pc^su,  such  creditors  described  in  sche- 
dule B,  as  shall,  within  a  hundred  and  fifty  days  from  the 
date  of  the  deed,  execute  the  same,  and  release  and  dis- 
charge the  debtors  from  fiiture  liability; — 3d.  To  pay  all 
debts  not  previously  provided  for,  but  liiat  no  debt  shall 
be  paid,  unless  the  person  entitled  thereto,  his  agent,  or 
some  credible  person,  certify  on  oath,  that  the  same  is 
due,  and  founded  on  a  lawful  consideration ; — 4th.  That 
the  trustee  shall  not  be  responsible  for  the  acts  of  his 
agents,  nor  be  chargable  for  any  moneys,  except  such  as 
sballbe  actually  received  by  mm; — 6th.  That  the  trus- 
tee shall  sell  the  trust  property,  at  such  prices,  and  on 
such  terms,  as  he  may  deem  expedient — ^to.  566 

8.  A  provision  in  the  deed  of  assignment,  that  the  trustee 
shall  be  responsible  only  for  his  own  defaults,  must,  on  its 
fistce,  be  understood  to  import,  that  he  shall  not  be  liable 
for  the  acts  of  such  agents,  as  are  necessary  to  enable 
him  to  execute  the  trust,  selected  in  good  faith,  with  a 
due  regard  to  their  fitness,  and  with  a  proper  supervision 
exercised  over  them. — ^i6.  566 

9.  The  time  limited  by  the  deed,  within  which  the  creditors 
may  qpme  in  and  assent  to  it,  must  neither  be  too  long, 
and  th^by  improperly  delay  the  creditors  in  the  collect 
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tion  of  their  debts, — ^Dor  so  short,  as  not  to  aflford  time 
for  examination,  and  therefore,  be  merely  illusory.  The 
period  allowed  for  assenting  to  the  deed,  must  be  stipula- 
ted in  good  faith,  and  regulated  by  the  situation  of  the 
crctditors — and,  in  this  case,  held,  that  as  the  creditors 
were  dispersed  over  a  large  space,  one  hundred  and  fifty 
days  was  a  reasonable  time,  after  notice  of  the  deed.— 16  566 
10.  The  misrepresentation,  or  fraud,  of  a  purchaser  at 
sheriff 's  sale,  furnishes  just  ^onnd  for  invalidating  the 
sale.— JMbU/e  Cotton  Pms  v$,  Moore  4r  Magee,  679 

GAMIMO  CONSIDERATIOlf. 

1.  The  act  of  eighteen  hundred  and  seven,  (Aik.  Dig. 
209,)  inhibits  all  contracts,  the  object  of  which  is  to  se* 
cure  the  payment  of  money  or  other  thing,  lost  upon  a 
horse  race,  or  other  description  of  gaming.^- Woorf  vg, 
Duncan.  227 

2.  The  maxim,  in  pari  delicto  potior  est  conditio  poniden* 
HSf  does  not  a^trail  one  who  is  no  party  to  the  transac- 
tion, in  which  the  fault  is  alleged. — ib.  227 

S.  Money  deposited  as  a  wager,  while  in  the  hands  of  the 
8take*hoIder — either  before  or  after  the  happening  of 
the  event  upon  which  the  forfeiture  depends — ^is  in  tran* 
iiiu;  and  may  be  arrested  by  the  bailor. — ib,  227 

QARNISnS. 

1.  Where  one  gives  a  note,  for  a  partnership  demand,  after 
dissolution,  to  the  administrator  of  a  deceased  partner, 
who,  in  his  life  time,  was  duly  authorised  to  settle  the 
partnership  accounts,  and  to  whom  they  had  been  as- 
signed— he  extinguishes  the  debt  before  due  by  him  to 
the  firm:  and  if  gamisheed,  as  a  debtor  of  the  surviving 
partner,  his  answer  ought  to  be,  that  he  is  in  no  wise  in- 
debted to  the  surviving  partner-ZramAnn,  €ui,  vs  Phillips       M 

2.  And  if  he  answer  oUierwise,  or  if  a  liability  be  fixed  on 
him,  independent  of  his  answer;  the  administrator  of 
the  deceased  partner  cannot  be  prejudiced  by  the  erro- 
neous judgment  ^ven  in  a  case  to  which  he  is  neither 

Earty  or  privy. — ^b.  08 

f  the  garnishee  truly  state  the  facts,  no  judgment  ou^ht 
to  be  rendered  against  him,  as  a  debtor  of  the  survivmfi; 
partner;  and  if  judgment  be  rendered  against  him,  it 
may  be  successfully  resisted  by  writ  of  error. — ib.  M 

4.  But  if  he  omit  to  state  the  circumstances  attending  the 
extinguishment  of  the  partnership  account,  by  reason  of 


773  INDSX. 

givinff  his  note  to  the  administrator,  the  fault  is  his  own; 
— and  he  will  not  be  entitled  to  relief  against  the  admin- 
istrator.— ib.  99 

5.  The  court  is  not  bound,  in  attachment,  to  receive  the  an- 
swer of  a  garnishee  in  writing — the  statute  requires  the 
garnishee  to  appear  in  open  court,  though  for  the  sake 
of  convenience,  and  the  dispatch  of  business,  his  person- 
al appearance  may  be  waived. — Scales  vs.  Swan.  163 

6.  The  court  may  treat  an  evasive  written  answer  as  a 
nullity,  and  enter  interlocutory  judgment ;  and,  in  such 
case,  there  is  no  necessity  for  plaintiff  to  file  exceptions 

to  the  answer.-i&.  163 

7.  Where  judgment  nisi  is  properly  entered — ^the  right  to 
enter  final  judgment  on  the  return  of  scire  facias^  follows 

as  a  necessary  consequence. — 16.  163 

8*  The  answer  of  a  garnishee  cannot  operate  so  as  to  ef- 
fect the  right  of  other  persons,  by  the  fiction  of  filing  it 
at  July  term,  and  endorsing  on  it,  that  it  is  to  be  consid- 
ered as  if  filed  six  months  before.  The  ans^irer  must  be 
considered  as  filed  at  the  time  it  was  in  fact  filed,— Fotfer 
vs.  While.  221 

9.  It  is  a  duty  imperative  on  a  garnishee,  before  final  judg- 
ment, to  make  known  that  he  has  received  notice  of  a 
transfer  of  the  notes,  which  are  the  evidence  of  his  in- 
debtedness to  the  defendant.— it.  221 

10,  And,  in  such  case,  judgment  cannot  be  rendered  against 

the  garnishee. — ib.  22l 

ORANT. 

1.  A  deed,  conveying  lots  of  land  in  the  city  of  Mobile,  du- 
ring the  period  the  Spanish  government  was  entitled  to, 
ajid  exercised  dominion  over  it^^ — ^**to  His  Catholic  Ma- 
jesty, for  the  purpose  of  building  thereon  a  parochial 
church  and  dwelling  house,  for  tne  officiating  priest,** 
where  the  purchase  money  was  paid  from  the  Royal 
Chestsj— does  not  constitute  His  Catholic  Majesty  a  trus- 
tee, for  the  diurchy  or  transfer  to  %  in  equity,  a  title  to 
the  lots. — JoaqtHm  Antones  et  al.^  Trustees  of  the 
Church  of  the  Holy  Conception,  in  the  City  of  Mlohile, 

vs.  The  Heirs  of  Don  Miguel  Eslava.  627 

2.  Whatever  might  be  the  extent  of  the  papal  authority  in 
Old  Spain,  the  grants  of  Popes  Alexander  VI  and  Julius 
II,  to  Ferdinand,  made  the  Spanish  monarchs,  in  effect, 
the  head  of  the  Catholic  church,  in  their  American  [pos- 
sessions*— a.  S27 

3.  Semile.  The  acts  of  the  Intendant  of  West  Florida,  du- 
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ring  the  time  the  Spanish  Government  was  the  proprie- 
tor of  the  country,  which  have  the  appearance  of  regu- 
larity, were  primafacie  legal. — ib.  527 

4.  It  is  a  well  estabhshed  principle,  both  in  the  civil  and 
common  law,  that  property  may  be  dedicated  to  public 
or  religious  uses, — and  the  dedication  may  be  sustained 
though  there  is  no  certain  guaraptee,^t  may  exist  in 
the  pi^blic,  and  ke  limited  only  by  the  wemts  of  the  com- 
munity at  large. — ih.  527 

6.  So,  the  dedication  of  property  may  be  for  a  limited  peri- 
od, or  during  the  pleasure  of  the  party  dedicating  it 
And  it  here  clearly  appears,  that  it  was  during  the  sove- 
reign pleasure  of  the  King  of  Spain,  that  the  lots  in  ques- 
tion were  held  for  religious  purposes, — 16.  527 

6.  According  to  the  common  law,  it  was  competent  for 
the  sovereign  to  ffrant  the  shore,  where  the  jus  publi- 
cum was  not  to  be  disturbed.  Such  a  grant  conferred 
upon  its  grantee,  the  right  (it  no  other)  of  appropriating 
the  shore,  after  it  had  become  derelict — The  mayor  ^ 
Aldermen  of  the  City  of  Mobile  vs,  Eslava.  577 

7.  The  King  of  Spain,  in  virtue  of  the  bulls  of  Pope  Alex- 
ander  Vff  became  the  proprietor  of  the  Spanish  posses- 
sions in  America,  and  could  grant  the  shore  of  the  navi- 
gable waters  in  his  American  colonies.  And  the  pow- 
er possessed  by  the  King,  in  this  particular,  might  be 
exercised  by  his  Viceroys,  and  other  subordinates,  with- 
in their  respective  jurisdictions. — ^ifi.  677 

8.  Where  a  grant  is  made  by  a  public  and  responsible  offi- 
cer, claiming  and  exercising  the  right  of  disposing  of  the 

.  public  domam,  it  virill  be  presumed  that  he  aid  it  oy  the 
order  and  consent  of  the  government  he  professes  to  re- 
present, or  in  whose  name  he  acts ;  and,  in  the  absence 
of  proof  to  the  contrary,  it  will  be  intended,  that  he  dis- 
posed of  no  more  property  of  his  sovereign,  than  the 
laws  of  Spain  authorised. — ib.  577 

9.  The  act  of  Congress,  of  the  26th  of  May,  1824,  entitled 
•*an  act  panting  certain  lots  of  ground  to  the  corpora- 
tion of  the  city  of  Mobile,  and  to  certain  individuals  of 
said  city,**  does  not  assert  a  title  on  the  part  of  the  Uni- 
ted States,  but  is  only  a  renunciation  ot  whatever  title 
the  government  has,  or  may  be  supposed  to  have,  to  so. 
much  of  the  shore  as  is  described  in  it. — tfc.  677 

10.  The  navigable  waters  of  this  State,  having,  by  express 
stipulation,  been  declared  "public  highways,  free  to  the 
citizens  of  said  State,  and  the  United  States,  without  a- 


^74  INDEX. 

» 

ny  tax,  duty,  impost,  or  toll  therefor,  imposed  by  the 
State," — ^it  is  not  competent  for  Congress  to  grant  the 
shore. — «6.  5T7 

11.  By  the  act  of  1819,  "to  enable  the  people  of  the  Alaba- 
ma Territory  to  form  a  constitution,"  &c.it  is  provided, 
that  "said  territory,  when  formed  into  a  State,  shall  be 
admitted  into  the  Union,  upon  the  same  footing  with  the 
original  States,  in  all  respects  whatever."  Now.  as.the 
original  States  have  the  exclusive  right  of  property  over 
the  tide  waters  within  their  limits,  subject  to  the  ju9 
ptMicum,  it  follows,  that  this  State  possesses  a  similar 
right;  and  no  grant  of  property  in  the  shore,  to  an  indi* 
vidual,  by  Congress,  is  authorised  by  its  constitutional 
powers.~t4.  578 

12.  By  the  acts  ofCongress,  regulating  the  survey  and  dis- 
.posal  of  the  public  lands,  the  Federal  government  has 

renounced  the  title  to  the  navigable  waters  within  this 
Stale,  and  the  soil  covered  by  them;  consequently,  the 

Sroceedings  under  the  act  of  April,  1818,  ^authorising 
e  disposal  of  certain  lots  of  public  ground  in  the  cityoi 
New  Orleans  and  town  of  Mobile" — cannot  be  consid- 
ered as  a  dedication  of  the  shore  to  the  uses  of  the  city 
of  Mobile.-4*.  578 


HABEAS  CORPUS. 

1.  The  Supreme  court  does  not  possess  origineJ  power  to 
award  a  writ  of  habeas  corptis — Ex  parte  Wm.  Si- 
monton  et  aL  383 

HIRBR. 

1.  The  purchaser  and  hirer  of  a  slave,  acquire  titles,  differ- 
ing only  in  degree — and  the  same  general  principles  go- 
vern both.-£fmao^t7^.  FUzhugh.  72 

HUSBAND  AND  WIFE. 

1.  A  father  devised  and  bequeathed  to  his  children,  (being 
a  daughter  and  two  sons,  then  infants  of  tender  years,)  a 
large  real  and  personal  estate,  to  be  equally  divided  be- 
tween them.  The  share  of  the  daughter  was  to  be  as- 
signed her,  ifahe  desired  itj  when  she  married  or  attain- 
ed her  majority.  The  daughter  married^  and  died  about 
three  months  thereafter,  neither  herself  or  husband  hav- 
ing, during  the  coverture,  asked  or  desired  a  division  of 
the  estate ;  but  the  executors  still  continued  to  hold  the 
same  under  the  will.  On  a  bill  filed  by  the  husband,  to 
obtain  the  wife's  interest  in  her  father's  estate,  it  was  held 
that  he  was  not  entitled  to  recover ;  because  the  wife's 
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share  had  not  been  reduced  into  possession  during  her 
life. — B%bhv9.  McKirdeyy  Hopkins^  and  TheHeirg  of 
Henry  Chambers^dec^d.  630 

Su  The  plaintiff  also  sought  to  recoYcr  by  his  bill,  a  female 
slave  and  her  children,  alleged  to  have  been  ffiven  to  his 
wife  by  her  grandfather,  and  delivered  to  the  testator, 
as  her  father  and  guardian  by  nature ;  which  slaves  came 
to  the  possession  of,  and  were  still  retained  by  the  exec- 
utors. Held,  that  from  the  plaintiff's  own  snowing,  his 
remedy  was  complete  at  law,  if  he  was  entitled  to  the 
slaves,  and  equity  would  not  relieve  Mm. — ib.  686 

1.  The  County  court  has  jurisdiction  of  the  estate  of  a  de- 
ceased Indian  of  the  Creek  tribe,  and  a  grant  of  admin- 
istration on  such  an  estate  is  valid. — Reed  vs.  Brasher,      488 

2.  The  title  of  an  Indian  reservee  to  his  improvement,  did 
not  vest,  under  the  treaty  with  the  Creek  tribe,  until  the 
reservee  was  located  by  the  agent  of  the  United  States. 
-^Rowland  v$.  Ladisa.  488 


CmiAN,  CONTRACT  OF, 

1.  The  contract  of  an  Indian  is  not  prima  fade  evidence  of 
a  consideration,  bqt  the  consideration  must  be  proved, 
and  by  two  witnesses.— Pact:  V9.  Pack.  207 

2.  The  statute  on  the  subject  appfies  as  well  to  contracts 
between  Indians,  as  to  those  between  a  white  man  and 

an  Indian.— «6.  297 

8.  An  Indian  reservee,  under  the  treaty  of  the  twenty- 
fourth  of  March,  eighteen  hundred  and  thirtv-two,  maae 
with  the  Creek  tribe  of  Indians,  may  sell  and  convey  his 
land,  if  the  deed  be  certified  by  the  agent  appointed  for 
that  purpose,  and  be  approved  by  the  President  of  the 
United  States,  and  a  stood  legal  title  in  such  case,  will 
vest  in  the  vendee. — Masser  vs.  Bradford.  854 

INDICmifT. 

1.  Where  a  statute  introduces  a  new  ofieiice,  and  prescribes 
its  constituents,  without  reference  to  any  thing  else, — an 
indictment  founded  upon  it  will  be  sufficient,  if  it  de- 
sc^be  the  offence  in  the  terms  of  the  act. — The  State  vs. 
Duncan.  300 

2.  An  indictment  for  trading  with  a  slave,  which  states  that 

rls  were  bought  from  or  sold  to  the  slave,  "without 
consent  of  the  owner  or  overseer  of  the  slave** — ^is 
sufficient.— T&e  State  vs.  Saunders,  826 
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3.  The  venire  to  the  grand  jury,  and  the  names  of  the  grand 
jurors,  are  a  part  of  the  caption,  and  need  not  be  intro- 
duced in  an  indictment —  W«  State  m.  Murphy,  487 

4.  In  an  indictment  for  trading  with  a  slave,  the  averment 
that  it  was  without  the  consent  of  the  master  or  owner, 
need  not  be  proved. — The  State  ve.  Gaus.  639 

INFAHT. 

1.  One  who  takes  possession  of  the  property  of  an  infant  > 
without  the  authority  of  law,  may  oe  treated  as  a  guar- 
dian ;  but  one  who  lawfully  holds  as  an  execiJitor,  can- 
not be  treated  as  a  guardian  against  his  consent. — Bibb 
ts.  McKinlejfj  Hopktne,  and  the  heirs  of  Henry  Cham- 
bers, deddU  68d 

INSOLVENCY  OF  ESTATE* 

I.  The  insolvency  of  an  estate,  must  be  plead  specially  by 
the  administrator,  in  contesting  claims  against  the  dece- 
dent.— Humphreys  v$ ,  Morrow ^  adm^r.  288 

INTEBEST. 

h  Where  parties  enter  into  a  contract,  without  any  stipu- 
lation for  interest,  but  upon  which,  on  default  of  pay- 
ment, interest  accrues — its  rate  must  be  admeasured  by 
the  scale  prescribed  by  the  laws  of  the  country  where 
the  contract  was  made  :  unless  the  parties  contracted 
in  reference  to  another  jurisdiction— in  which  case,  the 
law  of  the  place  of  payment  will  govem^-^anrtei  vs. 
Andrews.  10 

2v  Where  a  bill  is  drawn  in  New  York,  payable  in  Alaba- 
ma, which  does  not  contemplate  the  payment  of  inter- 
est on  its  face,  and  interest  is  only  to  accrue  in  default 
of  payment  at  maturity— the  interest  will  be  regulated 
by  the  law  of  Alabama*— tt.  10 

8»  But  where  a  loan  is  made  in  New  York,  and  the  inter- 
est is  there  paid  on  it;  and  a  bill  is  there  drawn,  payable 
in  Alabama,  for  the  amount  of  the  loan,  with  usury— the 
law  of  the  former  State  furnishes  the  criterion  by  which 
it  is  to  be  determined  whether  the  contract  is  usurious. 
—f&.  10 

4.  tt  is  not  conclusive,  to  shew  that  the  parties  to  a  bill  of 
exchange,  contracted  in  reference  to  the  interest  pre- 
scribed by  the  law  of  Alabama,— that  the  bill  expresses 
on  its  face,  the  place  of  jDa3rment  to  be  in  Alabama;— 
Extrinsic  proof  IS  admissible,  to  explain  the  intention  of 
the  parties — ^t*.  10 


U817S. 

1.  Where  there  are  several  pleas,  and  the  entry  of  judg- 
ment speaks  of  the  "issue  joined,"  the  court  will  intend 
that  all  the  issues  were  submitted  to  the  jury. -Jennings 
vs.  Cummings  S^  Mason^  309 

JUDGMENTS,  OF  OTHER  STATES^ 

1.  The  statute  of  limitations  is  not  a  good  plea,  in  bar  to 
an  action  of  debt,  on  a  judgment  rendered  in  another 
State. — Keith  vs.  Estill  669 

JVBISDICTION. 

1.  Where  defendant  acknowledges  service  of*  a  writ,  and 
waives  a  particular  entry  required  in  the  case — ^the  ac- 
knowledgment, if  proved,  is  sufficient  to  give  the  court 
jurisdiction,  and  every  thinff  consistent  with  the  record, 
will  be  intended  to  sustain  the  judgment* — Earbee  et  ali 

vs.  Ware.  291 

2.  Where  the  certificate  of  the  President  of  the  Bank  con- 
tains no  reference  to  the  instrument  sued  on,  other  than 
its  amount,  it  is  insufficient  to  give  the  court  jurisdiction, 
and  too  loose  and  indeterminate  to  be  received. — Roberts 
etcU.  vs*  The  State  Bank.  313 

8.  Where  the  proceedings  below  are  so  informal  and  ir- 
regular, that  the  jurisdiction  of  the  court  cannot  attach, 
the  writ  of  error  will  be  dismissed. — Reid  vs.  Owzn^ 
Martin  et  at,  435 

4.  The  County  court  has  jurisdiction  of  the  estate  of  a  de- 
ceased Indian  of  the  Creek  tribe,  and  a  grant  of  admin- 
istration on  such  an  estate  is  valid* — Reed  vs.  Brasher,       438 

5.  If  a  contract  does  not  in  terms,  or  by  necessary  impli- 
cation, furnish  a  rule  by  which  the  damages  for  its 
breach  can  be  computed,  it  is  a  case  sounding  in  dama- 
ges merely,  and  the  jurisdiction  of  a  justice  of  the  peace 

is  ousted. — Cavender  vs*  Funderberg^  460 

6.  In  a  proceeding  against  defendants,  on  a  notice  from  the 
bank,  the  judgment  must  shew  that  the  court  had  juris* 
diction. — Pord  vs.  The  Bank  of  Mobile.  471 

JURY  AND  JURORS* 

1.  Where  there  are  several  pleas,  and  the  entry  of  judg-      -» 
ment  speaks  of  the  "issue  joined,"  the  court  will  intend, 
that  all  the  issues  were  submitted  to  the  jury* — Jennings 

vs.  Cummings  4*  Mason.  309 

2.  Adverse  possession  of  a  personal  chattel,  may  be  wrong- 

9P  98 
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fidlv  obtained,  and  depends  upon  the  bona  fides  of  the 
daim,  and  is  therefore  a  question  of  fact,  for  the  consid- 
eration of  the  jury. — Brawn  vs.  Lipscomb.  472 
8.  The  ventre  to  the  grand  jury,  and  the  names  of  the  ^rand 
jiurors,  are  a  part  of  the  caption,  and  need  not  be  mtro- 
duced  in  an  indictment —  Tke  Stale  v$.  JlforpAjf.  487 

JUBTIFICATIOir. 

1.  When  a  defendant  justifies,  undej  a  writ,  or  other  ai:h 
thority,  he  should  set  it  out  substantially  and  particular- 
ly in  his  plea— general  allegations  are  not  sufficient — 
Pierce  vs.  HUl  l5l 

t.AlfINI. 

1.  The  lands  of  a  person  who  dies  intestate  without  chil- 
dren, or  brothers  or  sisters,  or  the  descendants  of  such, 
or  father  or  mother,  shall  descend  to  his  paternal  and 
maternal  uncles  and  aunts,  equally.^-JDc/cm^y  ei  al.  vg. 
Walker  etal.  497 

3.  The  lands  of  an  adult  cannot  be  sold  by  a  decree  of 
the  chancellor,  to  make  partition,  without  his  consent — 
the  proper  mode  of  proceeding  is,  after  partition  made, 
to  du^ct  each  party  to  convey  to  the  other.— ^i^efon^y 

ei  at*  v$.  Walker  et  al.  497 

S*  Where  land  lying  upon  navigable  waters,  has  other  fix- 
ed metes  and  Dounds  than  the  shore,  the  owner  of  such 
land  is  not  entitled  to  reclamations  by  alluvian,.a8  a  ri- 
parian proprietor. — The  Mayor  ^c.  u*.  E$lata.  5Ti 

4.  Accordmg  to  the  common  law,  it  was  competent  for 
the  sovereign  to  ^rant  the  shore,  where  the  jus  pulu 
cum  was  not  to  be  disturbed.  Such  a  grant  conferred 
upon  its  grantee,  the  right  (it  no  other)  of  appropriating 

the  shore,  after  it  had  become  derelict. — ib.  577 

5.  The  King  of  Spain,  in  virtue  of  the  hvUs  of  Pope  Alex^ 
ander  F^^  became  the  proprietor  of  the  Spanish  posses- 
fdons  in  America,  and  could  grant  the  shore  of  the  navi- 
gable waters  in  his  American  colonies.  And  the  pow- 
er possessed  by  the  King,  in  this  particular,  might  be 
exercised  by  his  Viceroys,  and  other  subordinates,  with- 
in their  respective  jurisdictions. — ib.  STI 

8.  Where  a  ^rant  is  made  b^  a  public  and  responsible  offi- 
cer, claimm^  and  exercismg  me  riffht  of  disposing  of  the 
public  domam,  it  will  be  presumeathat  he  did  it  oy  the 
order  and  consent  of  the  government  he  professes  to  re- 
present, or  in  whii>se«une  he  acts ;  and,  in  the  absence 
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of  proof  to  the  contrary,  it  wOl  be  mtended,  that  he  dis- 
posed of  no  more  property  of  his  sovereign,  than  the 
laws  of  Spain  authorised. — ib.  577 

7.  The  act  of  Congress,  of  the  26th  of  May,  1824,  entitled 
''an  act  granting  certain  lots  of  ground  to  the  corpora- 
tion of  the  city  of  Mobile,  and  to  certain  individuals  of 
said  city,"  does  not  assert  a  title  on  the  part  of  the  Uni- 
ted States,  but  is  only  a  renunciation  of  whatever  title 
the  government  has,  or  may  be  supposed  to  have,  to  so 
mudn  of  the  shore  as  is  described  in  it. — ib,  577 

8  The  navigable  waters  of  this  State,  having,  by  express 
stipulation,  been  declared  ''public  highways,  free  to  the 
citizens  of  said  State,  and  the  United  States,  without  a- 
ny  tax,  duty,  impost,  or  toll  therefor,  imposed  by  the 
State," — ^it  is  not  competent  for  Congress  to  grant  the 
shore. — ib.  677 

9.  By  the  act  of  1819,  "to  enable  the  people  of  the  Alaba- 
ma Territory  to  form  a  constitution,"  &c.it  is  provided, 
that  "said  territory,  when  formed  into  a  State,  shall  be 
admitted  into  the  Union,  upon  the  saipe  footing  with  the 
original  States,  in  all  respects  whatever."  Now.  as  the 
orig&al  States  have  the  exclusive  right  of  property  over 
the  tide  waters  within  their  limits,  subject  to  the  jut 
publicum^  it  follows,  that  this  State  possesses  a  similar 
right;  and  no  grant  of  property  in  the  shore,  to  an  indi- 
vidual, by  Congress,  is  authorised  by  its  constitutional 
powers.---«4.  678 

10.  By  the  acts  of  Congress,  regulating  the  survey  and  dis- 
posal of  the  public  lands,  the  Federal  government  has 
renounced  the  title  to  the  navigable  waters  within  this 
State,  and  the  soil  covered  by  them;  consequently,  the 

Sroceedings  under  the  act  oi  April,  1818,  "authorising 
le  disposal  of  certain  lots  of  public  ground  in  the  city  <h 
New  Orleans  and  town  of  Mobile"— csumot  be  consid- 
ered as  a  dedication  of  the  shore  to  the  uses  of  the  city 
of  Mobile.—^.  678 

11.  By  the  admjssion  of  Alabama  into  the  Union,  without 
a  reservation  of  the  right  of  property  in  its  navigable 
waters,  the  State  succeeded  to  all  the  right  of  the  Uni- 
ted States,  except  so  far  as  it  was  reserved  by  the  Fed- 
eral Constitution,  in  some  of  its  grants,  or  its  retention 
was  necessary  to  enable  Congress  to  exercise  its  delega- 
ted powers. — ib.  578 
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LBOACT. 

1.  Semble — at  common  law,  an  action  to  recover  a  legacy, 
may  be  maintained  upon  an  express  promise,  founded  on  a 
sufficient  consideration  ;  and  it  is  clear,  that  such  an  ac- 
tion is  authorized  by  the  act  of  1806,  entitled  "an  act  con- 
cerning wills  and  testaments ;  the  settlement  of  intestates' 
estates ;  and  the  duty  of  executors,  administrators  and 
guardians." — Gause  fy  Wtfe  vs.  Hughes j  by  his  guardian^ 
^c,  652 

2.  A  demurrer  to  a  declaration,  which  alleged  that  the  defen- 
dants were  appointed  and  qualified  as  executors  of  the 
will  of  the  testator,  and  as  such,  received  assets  sufficient 
to  pay  all  the  debts  and  legacies  with  which  the  estate 
was  chargable;  and  in  consideration,  &c.  undertook, 
&c.  to  pay  the  plaintiff  a  legacy  bequeathed  to  him,  &c. 
admits  an  express  promise.— ii.  652 

3.  And  it  is  not  necessary,  that  the  declaration,  in  such 
case,  should  allege  a  special  demand — the  licet  stspius 
requisittts  is  sufficient;  nor  is  it  necessary  that  a  de- 
mand subsequent  to  the  promise,  should  be  proved  on  the 
trial.— iA.  652 

4.  On  objection  to  the  declaration,  that  there  was  no  one 
competent,  in  law,  to  claim  the  benefit  of  the  promise, 
at  the  time  it  was  made,  the  cmirt  held,  that  under  a  de- 
claration, commencing  as  follows — "Alfred  J.  Hughes, 
by  John  R.  Fleming,  his  guardian,  who  is  admitted  by 
the  court  here,  to  prosecute  for  the  said  Alfred  J.  Hughes, 
who  is  an  infant,  within  the  age  of  twenty-one  years,  by 
attorney  complains,  &c." — they  would  intend,  1.  That 
Fleming  was  the  general  guardian  of  Alfred  J.  Hughes; 
2.  That  the  promises  made  by  the  executor  and  execu- 
trix, to  pay  the  legacy  of  Hughes,  the  ward,  was  effectual 

in  law.-  -t6.  662 

LEVY, 

1.  A  levy  made  on  Sunday,  is  void  by  statute,  and  does  not 
divest  defendant's  title  to  the  property  levied  on.— Pierce 

vs  Hdl  151 

2.  Detinue  will  lie  to  recover  property  levied  on,  on  Sun- 
day.— ^b.  151 

USX  FORI. 

1.  Where  parties  enter  into  a  contract,  without  any  stipu- 
lation for  interest,  but  upon  which,  on  default  of  pay- 
menty  interest  accrues — ^its  rate  must  be  admeasured  by 
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the  scale  prescribed  by  the  laws  of  the  country  where 
the  contract  was  made :  unless  the  parties  contracted 
in  reference  to  another  jurisdiction — ^in  which  case,  the 
law  of  the  place  of  payment  will  govern. — HanHck  vs. 
Andrews.  10 

2.  Where  a  bill  is  drawn  in  New  York,  payable  in  Alabama, 
which  does  not  contemplate  the  payment  of  interest  on 
its  face — and  interest  is  only  to  accrue  in  default  of  pay- 
ment at  maturity — the  interest  will  be  regulated  by  the 
law  of  Alabama. — %b.  10 

8.  It  is  not  conclusive,  to  shew  that  the  parties  to  a  bill  of 
exchange,  contracted  in  reference  to  the  interest  prescri- 
bed by  the  law  of  Alabama, — that  the  bill  expresses  on 
its  face,  the  place  of  payment  to  be  in  Alabama: — Ex- 
trinsic proof  is  admissible,  to  explain  the  intention  of  the 
{)arties. — ib.  10 

n  an  action  against  the  indorser  of  a  bill  of  exchange, 
where  the  indorsement  was  made  in  this  State — the  law 
of  this  State  must  govern  as  to  the  rate  of  damages. — 
Cidlum  vs.  Casey  ^  Co.  131 

LEX  LOCI. 

1.  Contracts  are  to  be  construed  or  interpreted  according 
to  the  laws  of  the  place  where  they  are  made — unless 
they  are  entered  into  with  a  view  to  the  laws  of  some  o- 
ther  State. — Hanrick  vs.  Andrews,  10 

2.  Where  parties  enter  into  a  contract,  without  any  stipu- 
lation for  interest,  but  upon  which,  on  default  of  pay- 
ment, interest  accrues — its  rate  must  be  admeasured  by 
the  scale  prescribed  by  the  laws  of  the  country  where 
the  contract  was  made  :  unless  the  parties  contracted 
in  reference  to  another  jurisdiction — in  which  case,  the 
law  of  the  place  of  payment  will  govem.-t^.  10 

8.  But  where  a  loan  is  made  in  Neio  Yorky  and  the  interest 
is  there  paid  on  it ;  and  a  bill  is  there  drawn,  payable  in  Al- 
abama, for  the  amount  of  the  loan,  with  usury — the  law 
oiihe  former  State  furnishes  the  criterion  by  which  it 
is  to  be  determined  whether  the  contract  is  usurious. — ib.     10 

4.  Where  the  sheriff  makes  a  levy,  he  is  liable  to  the  plain- 
tiff for  the  amount  of  the  judgment,  if  the  property  be  of 
sufficient  value  for  that  purpose,  and  it  is  the  sheriff's  du- 
ty to  provide  for  its  forthcoming  at  the  day  of  sale ;  but 
if  the  property  be  carried  away  by  defendant's  conni- 
vance, the  plaintiff  cannot  be  referred  to  the  sheriff  for 
payment— We65  vs.  Bumpaas,  201 


782  INDEX. 

1.  Afi'fa.  levied  on  a  vessel,  will  not  divest  a  previous 

lien,  acquired  by  a  libellant  in  admiralty. Med  vs. 

Fawkes.  "  628 

'  LIMTTATION,  STATUTES  OP. 

1.  The  statute  of  limitations,  must  always  be  pleaded  in 
actions  ex  contractu^  if  such  a  defence  is  intended  to  be 
rehed  on — Broton  vs.  Hemphill,  .  306 

3.  The  statute  of  limitations  is  not  a  good  plea,  in  bar  to  an 
action  of  debt,  on  a  judgment  rendered  in  another  State. 

-^Keith  vs.  EutUl  660 

. 

UMS  PROOF  OP. 

L  Where  plaintiff  claims  under  a  deed  alleged  to  be  lost- 
proof,  that  the  original  was  placed  in  the  hands  of  coun- 
sel, for  the  purpose  of  instituting  the  action;  and  that  to 
obtain  evidence  of  its  execution,  it  was  sent  in  a  commis- 
sion to  one  D,  residing  in  Kentucky,  who  informed  the 
witness  by  letter,  that  he  had  by  mail  forwarded  the 
commission,  deed,  &c.,  in  an  enclosure,  directed  to  the 
clerk  of  the  court  at  Mobile ;  but  which  packa^,  it  ap- 
peared, never  reached  Mobile — ^is  considered  sufficient  to 
establish  the  former  existence  of  the  deed,  and  its  loss. 
•^^wift  vs.  FUzhtigh. 

2.  The  correspondence  between  D  and  the  witness,  is  equi- 
valent to  a  demand  of  the  instrument;  and  is  sufficient,  D 
being  a  non-resident,  without  taking  his  deposition  to 
prove  the  fact. — 16. 

LmiACY,  INQUISITION  OP. 

1.  An  inquisition  of  lunacy  was  found  against  Winston,  and 
being  made  known  to  the  court,  his  guardians  wer^  per- 
mitted to  come  in  and  defend.  The  inquisition  being  ^![• 
terwards  set  aside,  and  Winston  restored  to  the  manage- 
ment of  his  estate,  the  order  appointing  the  guardians  of 
the  lunatic  to  defend,  was  discharged.  Held,  that  as 
Winston  afterwards  appeared  by  attorney,  no  process 
was  necessary  to  bring  him  into  court,  and  that  the  irre- 
gularity, if  any  existed,  was  waived  by  his  appearance* 
—  Winston  vs.  Moffet  518 

MARSIAOK  SBTTLEMKNT. 

1.  A  p^t^nuptial  settlement,  made  in  pursuance  ofnxi  ante- 
nuptial agreement,  is  not  within  the  letter  or  spirit  of 
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the  terms  ''deed  of  trust,  mortage,  or  other  legal  incum- 
brance," as  used  in  the  act  of  eighteen  hundred  and  twen- 
ty-four.— Steiflvs  FUxhugh.  40 

2.  And  the  act  does  not  require  such  an  instrument  to  be  re- 
corded.— 16.  .  40 

8.  If  a  deed  be  obtained  by  duress,  or  by  false  and  fraudu- 
lent practices-^it  has  no  legal  existence :  but  where  one 
signs  a  marriage  settlement,  'the  contents  of  which  he 
does  not  know,  or  seek  to  know — ^it  is  equivalent  to  giv- 
inff  the  grantee  a  carte  blanche,  as  to  its  terms. — 1&,        40 

4»  The  law  does  not  require  a  marriage  Lettlement  to  be 
recorded — and  it  will  not  avail  a  party,  who  has  pur- 
chased property  of  a  vendor  who  nad  no  title,  that  he 
had  no  notice  of  the  deed  of  settlement. — Smoot  vs* 
FUzhugh.  72 

MORTGAGE. 

L  Where  a  mortgage  is  given,  to  secure  the  payment  of 
four  several  promissory  notes,  and  a  bill  of  foreclosure 
is  filed  by  the  mortgagee,  which  states  that  the  three 
notes  last  due  remam  unpaid,  and  no  mention  is  further 
made  of  the  note  which  arrived  first  at  maturity-«-4Dhan- 
cery  will  infer  that  it  was  paid  before  the  filing  of  the 
bill. — Levert  et  al.  vs.  Redwood'  79 

2.  If  otherwise,  and  the  note  belongs  to  some  other  person 
than  the  complainant,  at  the  time  of  filing  the  bill,  and 
such  a  circumstance  is  esteemed  important  to  the  de- 
fendant; it  is  his  duty  to  present  the  matter,  in  his  an- 
swer ; — such  an  allegation  in  the  complainant's  bill,  is 
wholly  unnecessary. — ib.  70 

8.  And  where  one  of  the  notes  is  not  due  at  the  hearing  of 
the  case,  and  the  bill  is  taken  pro  confeuo^  Chancery 
will  order  so  much  of  the  mortgaged  premises  to  be 
sold,  as  will  be  sufiicient  to  pay  off  the  notes  that  are 
past  due,  together  with  the  interest  and  costs ;  and  the 
decree  will  stand  as  security  for  payment  of  the  amount 
not  yet  due,  with  leave  to  the  mortgagee,  to  obtam  an 
order  for  the  sale  of  the  mortgaged  premises,  when  the 
remaining  note  reaches  maturity. — %b.  79 

4.  Where  £e  title  of  a  mortgagee  becomes  absolute  by 
a  forfeiture  of  the  condition,  a  subsequent  payment  can- 
not, at  law,  divest  him. — Brown  vs.  lApscomb.  472 

5.  An  order  in  chancery,  made  at  the  second  term  after 
the  filinff  of  the  bill,  reciting  that  publication  was  duly 
made,  of  an  order  of  the  previous  term,  requiring  non-res- 
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ident  infant  defendants  to  appear,  answer,  &c. — appoint-    ' 
ing  a  guardian,  ad  litems  taking  the  bill  pro  confeeso,  and 
rel'erring  it  to  the  master  to  take  and  report  an  account 
to  the  same  term, — was  held  to  be  irregular. — Heirs  of 
Dunning  et  al,  vs.  Stanton  et  aL  513 

6.  And  a  decree,  rendered  at  tke  same  term,  confirming 
a  report  of  the  master,  (made  in  obedience  to  such  or- 
der,) and  directing  a  sale  of  mortgaged*  property,  with- 
out an  answer  or  proof  by  the  guardian,  is  erroneous  ; 
because  the  infant  defendants  are  denied  the  benefit  of  a 
full  defence. — tfi.  518 

Navagable  waters. 

1.  Where  land  lying  upon  navigable  water,  has  other  fixed 
metes  and  bounds  than  the  shore,  the  owner  of  such  land 
is  not  entitled  to  reclamations  by  alluvian,  as  a  riparian 
proprietor. —  Tke  Mayor  and  Aldermen  of  the  City  of  Mo^ 
fti/e  ^8.  Etilasa,  5^1 

%  According  to  the  common  law,  it  was  competent  for  the 
sovereign  to  grant  the  shore,  where  the  jut  publicum  was 
not  to  be  disturbed.  Such  a  grant  conferred  upon  its 
grantee,  the  right  (if  no  other)  of  appropriating  the  shore, 
after  it  had  become  derelict — ib.  577 

8>  The  King  of  Spain,  in  virtue  of  the  Bulls  of  Pope  Mexanr 
der  VI,  became  the  proprietor  of  the  Spanish  possessions 
in  America,  and  could  grant  the  shore  of  the  navigable 
waters  in  his  American  colonies.  And  the  power  pos- 
sessed by  the  King,  in  this  particular,  might  be  exercis- 
ed by  his  Viceroys,  and  other  subordinates,  within  their 
respective  jurisdictions. — ib.  577 

4%  The  navigable  waters  of  this  State,  having,  by  express 
stipulation,  been  declared  "public  highways,  free  to  the 
citizens  of  said  State,  and  the  United  States,  without  a- 
ny  tax,  duty,  impost,  or  toll  therefor,  imposed  by  the 
Rtate,"— it  is  not  competent  for  Congress  to  grant  the 
shore. — ib.  577 

6*  By  the  act  of  I8l9,  "to  enable  the  people  of  the  Alaba- 
ma Territory  to  form  a  constitution,"  &c.  it  is  provided 
that  "said  territory,  when  formed  into  a  State,  shall  be 
admitted  into  the  Union,  upon  the  same  footing  with  the 
original  States,  in  all  respects  whatever."  Now,  as  the 
original  States  have  the  exclusive  right  of  property  over 
the  tide  waters  within  their  limits,  subject  to  the  jus 
publicum,  it  follows,  that  this  State  possesses  a  similar 


right;  and  ho  gfant  of  property  in  the  shore,  to  ah  indi« 
vidual^  by  Congress,  is  authorised  bjr  its  constitutional 
powers. — %h.  678 

6.  By  the  acts  of  Congress,  regulating  the  survey  and  dis- 
posal of  the  publid  lands,  the  Federal  gof  emment  haal 
renounced  the  title  to  the  navigable  waters  within  thi$ 
State,  and  the  soil  covered  by  them;  consequently^  the 
proceedings  under  the  act  oi  April,.  1818,  '^authorising, 
the  disposal  of  certain  lots  of  public  ground  in  the  city  of 
Ne^  Orleans  and  town  of  Mobile'' — cannot  be  consid- 
ered as  a  dedication  of  the  shore  to  the  uses  of  the  city 

of  Mobile.— i6.  57* 

7.  By  the  admission  of  Alabama  into  the  Union,  without 
a  reservation  of  the  right  of  property  in  its  navigable 
Waters,  the  State  succeeded  to  all  the  right  of  the  Uni- 
ted States,  except  so  far  as  it  was  reserved  by  the  Fed- 
eral Constitution,  in  some  of  its  grants,  or  its  retention 
was  necessary  to  enable  Congress  to  esercise  its  delega- 
ted powers.^ — ib>  sis 

8.  The  navigable  waters  extend  not  only  to  low,  but  em- 
brace the  soil  even  to  high  water  mark — i6.  &7d^ 

RBOUOENCE^ 

1.  A  wrongdoer  is  responsible  for  all  the  consequences 
•  vflAchAovr  immediately  from  his  wrongful  or  negligent 
acti^;  and  this  rule  is  the  same  in  civil  as  in  criminal  ca- 
ses, and  the  responsibility  is  not  relieved  by  the  fact, 
that  the  eonsequencei  of  the  injurious  act  could  have  been 
prevented  by  the  care  or  skill  of  the  sufferer.— PAarc^  4* 
Hemdcn  vs.  Stewart.  33tf 

NSW  TRIAl^ 

1.  A  bill  of  exceptions  is  not  waived  j  by  a  motion  fo^  a  ne^ 
trial. —  fVestvB.  Cumiingham,  IM 

2«  A  motion  for  a  new  trial  is  addressed  to  the  discretion  of 
the  court;  but  the  court  trying  a  cause  ought  not  to 
grant  a  new  trial,  for  causes  embraced  by  a  bill  of  ex- 
ceptions— unless  the  party  waive  the  exception.— ii.         IM 

8.  But  if  the  primary  court  make  no  such  requisition  of  a 
party  moving  for  a  new  trial,  but  allow  the  exception, 
and  overrule  his  motion ;— the  appellate  court  cannot  re- 
fuse to  consider  the  exception.—*.  1 04 

OVSRSttA. 

L  The  oveinMr  of  a  plantationias  such,  has  oa  right  taUnd 
9P  99 
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his  ejnployer,  by  the  purchase  of  articles  which  he  may 
suppose  necessary.  Such  authority  is  not  necessary,  to 
enable  him  to  perform  the  duties  incident  to  his  station, 
and  therefore  he  cannot  be  presumed  to  be  invested  with 
it. — Fisher  ^  Johnson  vs,  Campbell,  210 

2.  A  master,  being  entitled  to  the  labor  of  his  slaves,  is 
bound  to  provide  for  their  wants. — ib.  210 

8.  And  where  no  provision  is  made  by  an  absent  master  for 
their  subsistence,  an  overseer  may  procure  necessary 
supplies  on  account  of  the  owner,  on  the  same  principle 
that  a  father  is  liable  to  support  his  children. — ti.  210 

4.  There  is  no  usage  in  this  State,  which  authorises  an  over- 
seer to  purchase  necessaries,  for  the  maintenance  of  the 
slaves  of  an  absent  master,  and  thus  bind  the  master  con- 
trary to  his  vrishes. — 16.  210 

PAPAL  AUTHORITY* 

1.  Whatever  might  be  the  extent  of  the  papal  authority  in 
Old  Spain,  the  grants  of  Popes  Alexander  VI  and  Julius 
II,  to  Ferdinana,  made  the  Spanish  monarchs,  in  effect, 
the  head  of  the  Catholic  church,  in  their  American  pos- 
sessions*— Joaquim^  fyc.  vs  Heirs  of  Eslava,  527 

Papers,  substitution  of« 

1.  A  declaration  may  be  substituted  for  one  that  is  lost,  as 
well  after  judgment  rendered,  as  before — Wdliam$  ti  aU 
vs.  PotoelL  493 

|»ABTinON. 

1.  The  lands  of  an  adult  cannot  be  sold  by  a  decree  of  the 
chancellor,  to  make  partition,  without  his  consent — ^the 
proper  mode  of  proceeding  is,  after  partition  made,  to 
direct  each  party  to  convey  to  the  other — Deloney  el  aL 
Vs.  ti^alkerelaL  497 

pAKTlfSRS. 

1.  Debts  due  to  a  firm,  may  be  assigned  to  either  of  the 
partners;  and  a  note  given  to  the  assignee,  for  the      # 
amount  due  by  a  debtor  of  the  firm,  extinguishes  his 
.  debt  due  the  firm — therefore^ — Lamlcin^  ad.  ve  Phillips      98 

5.  Where  one  gives  a  note,  for  a  partnership  demand,  afler 
dissolution,  to  the  administrator  of  a  deceased  partner, 
who,  in  his  life  time,  was  duly  authorised  to  settle  the 
partnership  accounts,  and  to  whom  they  had  been  as- 
fligaed — ^he  extinguishes  the  debt  before  due  by  him  to 
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the  firm :  and  if  gamisheed,  as  a  debtor  of  the  surviving 
'  partner,  his  answer  ought  to  be,  that  he  is  in  no  wise  in- 
debted to  the  surviving  partner — ib.  98 
3.  And  if  he  answer  otherwise,  or  if  a  liability  be  fixed  on 
him,  independent  of  his  answer;  the  administrator  of 
the  deceased  partner  cannot  be  prejudiced  by  the  erro- 
neous judgment  given  in  a  case  to  which  he  is  neither 
f>arty  or.  privy. — ^b*  98 
f  the  garnishee  truly  state  the  facts,  no  judgment  ou^ht 
to  be  rendered  against  him,  as  a  debtor  of  the  surviving 
partner;  and  if  judgment  be  rendered  against  him,  it 
may  be  successfully  resisted  by  writ  of  error. — ib.  98 

5.  But  if  he  omit  to  state  the  circumstances  attending  the 
extinguishment  of  the  partnership  account,  by  reason  of 
giving  his  jiote  to  the  administrator,  the  fault  is  his  own; 
— and  he  will  not  be  entitled  to  relief  against  the  admin- 
istrator.— ib,  99 

6.  A  partner  can  receive  his  individual  debt,  in  payment  of 

foods   sold  by  him  belonging  to  the  firm. — Fisher  and 
bhnson  vs.  Campbell.  2 10 

7.  Plaintiff  may  discontinue  as  to  partners,  on  whom  a 
writ  issued  against  a  firm,  was  not  served.^JSarbee  v$. 
Evans  ^  Carman.  295 

8.  The  assignee  of  a  note  drawn  by  a  firm,  payable  to  one 
of  its  members,  and  assigned  by  him,  may  maintain  ac- 
tion against  the  firm. — Smyth  vs.  Strader^  Perrine  4* 

Co.  446 

9.  In  assumpsit,  on  a  note  made  payable  to  W,  a  plea  of 
off-set  of  an  open  account  due  defendants  by  W.  &  D, 
partners,  &c. — is  bad  on  demurrer. —  Von  Pheel  ^  Mc* 
Gill  vs.  Connolly  S^  Anderson.  452 

10.  The  statute  of  1818,(Aik.  Dig.  268,)  merely  gives  the 
right  to  sue,  and  by  the  suit  alone^  to  change  the  nature 
of  a  partnership  obligation  from  joint,  to  joint  and  seve- 
ral.—  Trann  vs.  Gorman  and  Chapman.  456 

PLEADING. 

1.  A  defence  of  usury,  as  it  avoids  a  contract,  is  allowable 
under  the   plea  of  non-assumpsit. — HanruJc  v$.  An* 

•  drews.  9 

2.  But  a  special  plea,  disclosing  particularly  the  facts  pro* 
posed  to  be  proved  in  a  defence  of  usury,  is  allowables- 
special  demurrers  not  being  tolerated  in  this  State.-«i.        9 

8.  A  judgment  sustaining  a  demurrer  to  a  special  plea; 
which  contains  matter  that  would  be  good  under  the  ge* 


neral  issue,  does  not,  of  itself^  authorize  the  rejection  oC 
the  same  matter,  as  evidence  to  support  the  general  issue* 

4.  The  omission  to  aver,  in  a  general  count,  for  money  had 
and  received — a  promise  to  pay  on  request,  is  not  mat- 
ter of  substance.— MzcMIo^  vs.  Brown.  Il8 

S*  The  omission  to  set  forth  in  a  declaration,  the  manner 
of  payment  prescribed  in  a  contract,  cannot  be  taken 
advantage  of  as  a  variance,  if  no  question  arises  in  the 
case,  upon  that  part  of  the  contract.-^^V/2aa  vs.  Raaer.  122 

6.  The  terms  ^\for  value  received^  "or  order,"  or  even  the 
insertion  of  a  specific  consideration,  do  pot  at  all  enter 
into  the  legal  meaning  or  eflfect  of  a  promissory  note.^- 

ib.  122 

7.  Thusr^the  omission  to  set  opt  in  a  declaration,  on  a  pro* 
missory  note,  (there  being  no  attempt  to  set  it  out  in  Mtc 
verba^  the  specific  consideration;  and  that  it  might  be 
discharged  by  other  paperr-^rcannot  be  taken  advantage 

of  as  a  variance. — 16.  122 

8.  Such  understanding  is  to  be  regarded  as  a  stipulation 
for  the  benefit  of  the  maker  of  the  note ;  and  cannot  in- 
fluence the  payee's  right  to  recover  the  amount  of  the 
note  and  interest,  unless  discharged  by  the  substitution 

of  other  paper. — ib.  129 

p.  An  averment,  that  the  bill  was  presented  to  the  draw- 
ee, and  acceptance  demanded,  put  that  drawee  refused 
to  accept  the  same,  of  which  defendant  had  notice — ^is  a 
sufficient  averment,-— Cn/Ziem  vs,  Casey  4*  Co.  131 

10,  An  allegation,  that  demand  of  payment  viras  made  and 
refused,  at  the  place  of  businesa.of  the  payer,  is  suffi- 
cient.— ih.  Ml 

11.  It  is  no  objection,  since  special  demurrers  have  been 
dispensed  with  by  statute,  that  a  special  plea  amounts  to 

the  general  issue* — Townnon  v9.  Moore^  186 

}.2.  Where  an  affidavit  to  hold  to  bail  is  notsufficient,  the 
requisition  of  bail  is  unauthorized,  and  the  bail  bond  in* 
valid :  and  to  a  scire  facicm  on  the  bail  bond  assigned-* 
a  special  plea,^  amounting  to  the  plea  of  nul  tiel  record^ 
may  be  pleaded,  and  will  be  sustained. — ib.  136 

1^.  Amotiop  to  strike  out  a  plea,  is  addressed  to  the  dis(»^. 
tion  of  the  court,  and  its  refusal  is  not  revisable  in  error. 

«fr.  1:86 

M*  A  dfifendant,  in  slander,  cannot,  under  the  general  is- 
suQ,  ffive  in  evidence  the  truth  of  the  charge,  but  piust 
plea4  it  Sipeci^ly.— H^f^HlVfcw  v?  pTdh^  139 
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15.  But  any  facts  or  circumstances,  which  will  rebut  or  re* 
pel  the  presumption  of  malice,  are  properly  admissible 
under  the  general  issue. — ib.  189 

16.  And  to  that  end,  the  defendant,  by  way  of  excuse,  may 
prove  any  thing  short  of  a  justification,  and  which  does 
not  necessarily  involve  the  truth  of  the  charge,  or  tend 

to  prove  it  true.— i6.  189 

17.  Tnerefore,  where  one  brought  his  action  against  a  de- 
fendant, for  saying  that  plaintiff  had  sworn  to  a  lie,  on 
the  trial  of  a  certain  case: — evidence  of  what  plaintiff 
did  swear,  may  be  given  under  the  general  issue,  in 
mitigation  of  damages.— 16.  189 

18.  But  evidence  to  shew  that  what  plaintiff  swore  on  the* 
trial  was  false,  is  inadmissible,  without  a  plea  of  justifica- 
tion.—«6.  139 

19  And  it  is  immaterial  quiad  the  admissibility  of  the  ev- 
idence, whether  the  charge  was  perjury,  in  general 
terms,  or  false  swearing,  in  a  particular  case  mentioned. 
— f6.  139 

20.  When  the  truth  is  given  in  evidence,  it  must  be  under 
a  plea  which  will  require,  not  only  the  truth  of  the 
charge  to  be  proved:  but  also  which  will  require  that 
the  corrupt  intention,  be  either  expressly  proved  or  ne- 
cessarily mferred,  from  the  circumstances  of  the  case. — 

ib.  189 

21.  The  custom  of  pleading  the  usual  pleas,  by  merely  na- 
ming them,  has  prevailed  too  long,  and  been  sanctioned 
by  too  many  decisions,  to  be  now  overtumed.-il6crcrom- 

bie  vs.  Mostly.  145 

22.  When  a  defendant  justifies,  under  a  writ,  or  other  au- 
thority, he  should  set  it  out  substantially  and  particidar- 
ly  in  his  plea — general  allegations  are  not  sufficient. — 
Fierce  vs.  HuT.  I5l 

28.  In  trespass,  where  defendants  sever  in  their  pleadings, 
and  separate  verdicts  are  found  against  them,  the  judg- 
ment must  correspond  with  the  verdict — Goldinget  al. 
vs.  HaU,  169 

24.  Where  a  defendant  is  advised  of  the  death  of  plaintiff, 
and  those  prosecuting  the  case  will  not  admit  the  death 
— ^the  suit  may  be  arrested  by  interposing  a  plea  of  jnii» 
dorrien  continuance, — Hatch  vs.  Cook^  adnvr,  177 

95.  But  when  the  death  of  either  of  the  suitors  is  suggested 
bythose  who  have  represented  him  in  the  cause,  the 
court  must  ascertain  tne  fact  in  some  other  manner  than 
by  plea. — tt.  177 
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26.  A  plaintifi'in  an  action  need  not  reply  specially  to  pleas 
concluding  to  the  country,  and  the  omission  of  a  similiter 
is  not  an  error  for  which  judgment  will  be  reversed. — 
Evans  vs.  St.  John  186 

•27.  The  admission  or  rejection  of  additional  pleas,  is  a  mat- 
ter wholly  within  the  discretion  of  the  court,  and  can- 
not be  examined  in  a  court  of  errors. — ih.  186 

28.  Advantage  of  an  irregularity  in  a  writ,  must  be  taken  by 
plea  in  abatement.— Finrf/aj/  vs.  Pruilt.  196 

29.  It  is  essential  to  the  validity  of  a  plea  in  abatement  to  the 
writ,  that  the  writ  should  bs  set  out  on  oyer — where  this 

is  not  done,  it  cannot  be  presumed  to  be  waived. — ib.  196 

30.  A  plea  in  abatement  to  a  writ,  taken  in  short,  by  con- 
sent of  parties — waives  both  the  form  and  substance  of 
the  writ.-- i6.  196 

31.  Advantage  can  milt/  be  taken  of  a  variance  between 

a  writ  and  declaration,  by  plea  in  abatement.— 16.  195 

32.  It  is  not  necessary  in  a  declaration  in  debt  on  single 
bill,  to  aver  a  delivery  of  the  writing  obligatory  to  the 
payee;  although  such  delivery  is  essential  to  its  validi- 
ty.-^-Brown  vs.  Hemphill,  206 

33.  The  statute  of  limitations,  must  always  be  pleaded  in 
actions  ex  contractu^  if  such  a  defence  is  intended  to  be 
rebed  on. — Broivn  vs.  Hemphill,  206 

84.  Judgment  by  default,  where  no  declaration  appears  of 
record,  is  reversable  on  error. — Napper  vs.  Noland.         218 

35.  The  statute  which  requires  an  endorsement  of  the 
cause  of  action  on  a  writ,  introduces  no  new  rule  of 
pleading ;  nor  does  it  confine  the  discretionary  powers 
of  the  court  in  relation  to  pleading — it  merely  dispenses 
with  the  service  of  a  copy  of  the  declaration,  which  was 
previously  required. —  Wharton  vs.  Franks,  232 

86.  After  plea  to  a  declaration,  it  will  be  presumed  that  the 
leave  of  the  court  was  obtained  to  amend  the  endorse- 
ment on  the  writ,  conformably  to  the  justice  of  the  case 
and  to  the  declaration.— 16.  233 

87.  The  Circuit  courts  exercise  a  just  discretion  in  relation 
to  the  whole  subject  matter  of  pleading,  which  will  not 

be  reviewed.— i6.  232 

88.  A  count,  which  alleges  that  money  has  been  laid  out 
for  another,  without  charging  rfir«c//y  that  it  was  at  the 
instance  of  defendant — is  bad  on  demurrer.— »6.  222 

39.  Where  a  judgment  on  demurrer  is  reversed,  and  the 
cause  remanded — a  respondeat  ouzier  will  be  awarded. 
^ib,  232 
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40.  The  insolvency  of  an  estate,  must  be  plead  specially  by 
the  administrator,  in  contesting  claims  against  the  dece- 
dent—Hump/irei/s  vs .  Morrow,  adm^r.  283 

41.  A  demurrer  is  rightfully  sustained  to  a  plea,  that  plain- 
tiff is  not  the  owner  of  a  note  sued  on,  if  such  plea  be 
not  verified  by  the  affidavit  of  defendant. — Jennings  vs. 
Cummings  ^*  Mason,  d09 

42.  Where  there  are  several  pleas,  and  the  entry  of  judg- 
ment speaks  of  the  **issue  joined,"  the  court  will  intend 
that  all  the  issues  were  submitted  to  the  ']UTy.-' Jennings 

vs.  Cummings  iS^  Mason.  d09 

48,  The  authority  of  the  agent  to  execute  a  bond,  must  be . 
questioned  by  plea  to  that  effect,  or  it  will  be  presumed 
by  the  court. — Alford  vs.  Johnson.  320 

44.  A  frivolous  plea  may  be  treated  as  a  nullity,  and  judg- 
ment signed  for  want  oftuple^.—Sfanley  et  ql.  vs^  Hill.  96B 

45.  It  is  sufficient,  in  a  declaration,  to  allege,  that  the  con- 
sideration of  a  contract  to  deliver  property,  arises  from 
defendant's  acknowledgment  of  the  receipt  of  money .^ — 
Bamettvs.  Ghohon.  381 

46.  Under  the  plea  of  the  general  issue,  in  assumpsit  on  a 
note, — a  defence  of  a  breach  of  warranty  of  the  property 
for  which  the  note  was  given,  is  allowable- — Robinson 

vs.  Windham,.  897 

47.  And  in  a  subsequent  action  on  the  case,  brought  to  re- 
cover for  the  breach  of  warranty, — a  special  plea,  that 
the  same  matters  had  been  enquired  into,  in  the  defence 
to  the  note,  and  judgment  rendered  which  remained  un- 
reversed, is  good. — ib,  397 

48.  In  all  cases  where  the  sum  sued  for  exceeds  twenty 
dollars,  a  declaration  or  statement  must  be  filed.-- «3/o^^ 

^  Bums  vs.  Bragg.  424 

49.  In  an  action  by  the  endorsee  of  a  promissory  note,  a- 
gainst  the  maker,  an  objection,  that  the  declaration  omits 
to  set  out  the  name  of  one  of  the  endorsers,  is  not  availa- 
ble after  verdict. — Strader,  Perrine  ^  Co.  vs.  Alexan- 
der etal.  441 

50.  But  where  an  endorsement  is  alleged,  and  the  note 
docs  not  correspond  with  the  allegation,  it  will  be  reject- 
ed.—16.  441 

51.  Where  pleas  conclude  to  the  country,  a  MxmUHer  is  not 
necessary. — Smyth  vs.  Strader,  Perrine  ^  Co.  446 

52.  In  assumpsit,  on  a  note  made  payable  to  W,  a  plea  of 
off-set  of  an  open  account  due  defendants  by  W  &  D., 
partners,  &c — is  bad  on  demurrer; — Von  Phetl  4r  Jlfc- 
CfiUvs.  ConnaUy  Sf  Jnderson.  459 
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68.  An  averment  in  a  declaration  on  a  notepajrable  in  bank, 
that  the  same  was  presented  at  the  bank,  when  due,  is  a 
sufficient  allegation  of  a  demand  ol' payment. — Sfniih  Vi, 
Raymond.  4M 

64.  An  omission  to  file  a  declaration,  will  be  fatal  on  error, 
notwithstanding  defendant  may  have  appeared  to  the 
action,  and  suflered  judgment  by  default. — Price  et  al, 

v$,  Ghevers.  511 

65.  A  special  plea,  setting  forth  that  the  deed  sued  on  was 
not  the  deed  of  the  defendant,  because,  at  the  time  of 
its  execution,  he  was  a  lunatic, — not  verified  by  affida- 
vit, is  bad  on  demurrer. —  Winslan  va,  Moffet.  516 

66.  Ademurrer  to  a  declaration,  which  alleged  that  the  defen- 
dants were  appointed  and  qualified  as  executors  of  the 
will  of  the  testator,  and  as  such,  received  assets  sufficient 
to  pay  all  the  debts  and  legacies  with  which  the  estate 
was  cbargable;  and  in  consideration^  &c.  undertook, 
&c.  to  pay  the  plaintiff  a  legacy  bequeathed  to  him,  &c 
admits  an  express  promise..- Gat»e  Sf  fVift  vs.  Hughes^  by 

hi$  guardian^  ^c  652 

67.  And  it  is  not  necessary,  that  the  declaration,  in  such 
case,  should  allege  a  special  demand — the  licet  stepim 
requisitus  is  sufficient;  nor  is  it  necessary  that  a  de- 
mand subsequent  to  the  promise,  should  be  proved  on  the 
trial.--i6.  65t 

68.  Ono  bjection  to  the  declaration,  that  there  was  no  one 
eompetent,  in  law,  to  claim  the  benefit  of  the  promise, 
at  the  time  it  was  made,  the  court  heldy  that  under  a  de- 
claration, commencing  as  follows — "Alfred  J.  Hughes, 
by  lohn  R.  Fleming,  his  guardian,  who  is  admitted  by 
the  court  here,  to  prosecute  for  the  said  Alfred  J.  Hughes, 
Who  is  an  infant,  within  the  age  of  twenty-one  years,  by 
attorney  complains^  &c." — they  would  intend,  1.  That 
Fleming  was  the  general  guardian  of  Alfred  J.  Hughes; 
S.  That  the  promises  made  by  the  executor  and  execu- 
trix^ to  pay  the  legacy  of  Hughes^  the  ward^  was  effectual 

ia  law.-  -«6.  652 

69.  An  objection  to  the  form  of  a  declaration  merely,  is 
not  available,  under  ourstatute  of  amendments.- ii!W- 
cromhie  vs.  Knox  fy  Co.  629 

rBAcncB. 

1.  The  death  of  a  plaintiff  may  be  suggested,  and  his  ad- 
ministrator made  a  party  to  the  suit,  whilst  the  trial  is 
fTogtemikg.'^Hakk  vt.  Cookfddm!*r.  177 


2.  Wherie  a  defendant  is  advised  of  the  death  of  plaintiC 
and  those  prosecuting  the  case  will  not  admit  the  death 
—the  suit  may  be  arrested  by  interposing  a  plea  of  puis 
darrien  continuance. — ib.  17*f 

8.  But  when  the  death  of  either  of  the  suitors  is  suggested 
by  those  who  have  represented  him  in  the  cause,  the 
court  must  ascertain  the  fact  in  some  other  manner  than 
by  plea,— <fr»  177 

4.  Proceeding  to  judgment  when  either  part^  is  dead,  more 
especially  when  defendant  is  so,  is  an  irregukirity  for 
which  judgment  ma^  be  avoided. — %h.  177 

6.  The  usual  practice  is,  that  when  the  representative  of  a 
deceased  plaimiff  produces  his  letters  testamientary  or  of 
administration,  the  case  proceeds:  or  if  defendant  dies, 
his  representative  is'  made  a  party  by  suggestion;  or 
plaintiff  brings  him  into  court  by  •cfre/acia^.— 16.  177 

6.  Where  the  death  is  denied,  it  is  proper  that  the  fact 
shoidd  be  shewn  by  affidavits. — i6.  177 

7.  Parties  are  presumed,  by  the  rules  of  practice,  to  waive 
aU  errors  not  specially  mentioned  in  their  assignments. 

— Etian9  OS.  A.  John,  IM* 

8.  But  where  there  is  no  joinder  in  error,  anfd  in  cases 
where  parties  are  permitted  to  re-asHgn,  the  court  wUl 
look  into  matters  not  covered  by  the  errors  assigned. — ^^ 

«fr.  18» 

1.  An  unconditional  grant  ofpersonal  property,  is  perfect- 
ed by  the  delivery  of  the  deed  to  a  tnird  person,  for  the 
use  of  the  grantee,  though  the  possession  may  remain  in 
the  ffrantor. — McCutcken^$  adm?ra.  v$.  McOutchen.         650^ 

3.  Su(£  a  deed  cannot  be  revoked  by  the  grantor  after  de* 
livery,  as  the  deed  vests  the  title  to  the  property,  and  the 
right  of  possession  in  the  grantee. — tfr.  680 

8.  As  between  the  donor,  and  those  claiming  under  Um 
and  the  donee,  a  gift  of  personal  property  by  deed,  is 
valid,  though  possession  remain  with  tne  grantee. — 16.    680 

PK0TB8T* 

1.  Where  a  notary  certified  in  a  protest  as  follows:  ^oti* 
ces  of  pvotest  given'  to  the  drawer  and  two  first  endor- 
sers same  day^— >it  was  intended,  that  the  notice  was  in 
writing,  and  given  personallv. — Roberts  et  al,  vs.  The 
State  Bank.  812 

9P  100 
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'BMCOKD. 

1.  Enquiries  into  the  genuineness  of  the  records  of  the  court 
cannot  be  allowed,  in  a  criminal  case,  after  the  jury  are 
empannelled. —  The  State  vs.  Matthews.  870 

2.  Parol  evidence  to  prove  the  identity  of  a  record,  where 
the  venue  is  changed,  is  admissible,  on  a  suitable  issue 
joined  raising  the  question. — ib.  870 

8.  A  record  is  evidence  of  the  facts  recited,  only  between 
the  immediate  parties  to  it,  or  privies  in  fact  or  in  law.- 
Blannva.  Chambliss.  412 

REGUTBATION* 

1.  The  statute  of  eighteen  hundred  and  twenty-four,  (Aik. 
Dig.  207,)  does  not  require  proof  of  the  execution  of  a 
deed,  executed  in  another  State,  as  a  condition  of  its  re- 
gistration. The  act  presumes  this  to  have  been  done  in 
tne  county  where  the  deed  was  executed: — and  requires 
it  to  be  recorded  in  the  county  to  which  the  property  co- 
vered by  it  is  removed,  for  the  purpose  of  giving  notice 
of  the  incumbrance. — Swift  vs.  Fitzhugh.  40 

'  2.  A  post-nuptial  settlement,  made  in  pursuance  of  an  ante- 
nuptial  agreement,  is  not  within  the  letter  or  spirit  of 
the  terms  "deed  of  trust,  mortgage,  or  other  legal  incum- 
brance," as  psed  in  the  act  of  eighteen  hundred  and  twen- 
ty-four-— ib.  40 

8.  And  the  act  does  not  require  such  an  instrument  to  be  re- 
corded.— ib,  40 

4.  The  law  does  not  require  a  marriage  settlement  to  be 
*  recorded — and  it  will  not  avail  a  party,  who  has  pur- 
chased property  of  a  vendor  who  had  no  title,  that  he 
had  no  notice  of  the  deed  of  settlement. — Smoot  vs. 
Fitzhugh.  72 

UrVERSAL,  EFFECT  OF. 

1.  Where  a  judgment  is  reversed,  and  the  cause  remand- 
ed, the  court  below  has  plenary  control  over  every 
auestion  not  expressly  adjudicated,  which  may  arise  in 
le  cause. — Moody  vs.  Keener.  252 

RIGHT  OF  PROPERTY,  TRIAL  OF. 

1.  On  a  trial  of  the  right  of  property,  the  plaintiff  in  exe- 
cution cannot  complain,  that  the  verdict  in  his  favor  does 
not  ascertain  the  value  of  the  property  in  dispute.-Bwr- 
nelty  fVilroy  S^  Co,  vs  Maxey.  410 

2.  The  verdict  of  a  jury  is  presumed  to  conform  to  the  ev- 
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idence,  unless  the  contrarv  appear  from  the  recsrd.-ni.  4l0 
8.  Where  the  jury  omit  to  find 'the  value  of  the  property 
in  controversy,  if  it  is  not  returned  to  the  sheriff,  in  obe- 
dience to  the  condition  of  the  bond  of  the  claimant,  the 
plaintiff  in  execution  may  prosecute  an  action  at  law, 
and  recover  dama^^es  for  the  breach — ib.  410 

4.  A  judgment  rendered  on  a  trial  of  the  right  of  property, 
before  a  justice  of  the  peace,  may  be  removed  by  cerii- 
m'ari  to  the  county  court. — Gregg  vs  Hinsonet  al.  631 

RIPARIAN  RIGHTS. 

1.  Where  land  lying  upon  navigable  water,  has  other  fixed 
metes  and  bounds  than  the  shore,  the  owner  of  such  land 
is  not  entitled  to  reclamations  by  alluvian,  as  a  riparian 
proprietor. —  The  Mayor  and  Aldertnen  of  the  City  oj  Mo* 
bile  vs,  Eslava,  577 

3.,According  to  the  common  law,  it  was  competent  for  the 
sovereign  to  grant  the  shore,  where*the  jus  publicum  was 
not  to  be  disturbed.  Such  a  grant  conferred  upon  its 
grantee,  the  right  (if  no  other)  of  appropriating  the  shore, 
after  it  had  become  derelict. — ib.  sn 

3.  The  King  of  Spain,  in  virtue  of  the  Bulls  of  Pope  AUxan^ 
der  VI,  became  the  proprietor  of  the  Spanish  possessions 
in  America,  and  could  grant  the  shore  of  the  navigable 
waters  in  his  American  colonies.  And  the  power  pos- 
sessed by  the  King,  in  this  particular,  might  be  exercis- 
ed by  his  Viceroys,  and  other  subordinates,  within  their 
re3pective  jurisdictions. — ib.  677 

SAIiE. 

1.  A  stranger  cannot  be  permitted  to  question  the  validity 

of  the  sale  of  trust  property. — Brown  vs.  Lipscomb.         478 

2.  An  offer  to  sell  property,  not  requiring  an  acceptance 
of  the  proposition  to  be  accompanied  with  the  purchase 
money,  though  made  through  an  agent,  may  be  re-called 
without  notice  being  first  given  to  the  person  to  whom 
it  was  made ;  aliter^  if  the  money  is  to  be  paid  ^Imulta* 
neously  with  the  acceptance,  unless  the  continuance  of 
the  offer  was  for  a  limited  time,  and  the  acceptance  was 
not  made  until  after  the  limitation  expired, — Falls  ^ 

'    Caldwell  vs.  Gaither.  605 

3.  An  offer  to  sell,  which  requires  the  payment  of  the  mo- 
ney, as  the  condition  of  acceptance,  can  only  be  met  by 

the  payment  of  the  money.— i6.  605 

4.  The  period  during  which  an  offer  to  sell  remains  open       ^ 
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to  acceptan«9e,  depends  upon  the  terms  in  which  it  was 
made,  and  other  attendant  circumstances. — 4b.  60ft 

5.  An  authority  to  an  agent,  to  sell  and  receive  the  money, 
does  not  authorise  him  to  sell,  without  receiving  the  mo- 
ney.—t6.  605 

^It  IS  essential  to  a  contract  of  sale,  thai  there  should  be 
a  concurrence  of  the  minds  of  the  vendor  and  vendee, 
though  that  concurrence  need  not  take  place  at  the  same 
instant  of  time.- 


SCIRE  FACIAS. 

I.  Where  an  affidavit  to  hold  to  bail  is  not  sufficient,  the 
reauisition  of  bail  is  unauthorized,  and  the  bail  bond  in* 
valid :  and  to  a  scire  facuu  on  the  bail  bond  assigned*^ 
a  special  plea,  amounting  to  the  plea  of  nul  tiel  record^ 
maybe  pleaded,  and  will  be  sustained — Tovmton  oc. 
Moore.  136 

ftf  An  entry  on  the  record,  that  defendant  appeared  to  a 
•ctreybcuu,  and  knew  of  no  cause  why  plamtiff  should 
pot  recover,  is  equivalent  to  a  confession  of  judgment 
Swinkf  adm*r,  vi  Sorvtood.  887 

mtBRIFF. 

h  Where  a  defendant  pavs  the  money  to  the  sheriff  on  a 
JL  fa.  he  is  dischargea  from  the  execution,  and  if  the 
plaintiff  fails  to  receive  it,  he  must  have  recourse  to  the 
sheriff.—  Webb  vt  Bumpau.  SOl 

S.  If  the  sheriff  take  goods  in  execution  under  9l  JL  fm. 
whether  he  sells  them  or  not;  the  defendant  shall  not  be 
liable  to  a  second  execution.— t6.  901 

8.  But  where  a  defendant  taken  on  a  ea.  ia,  escapes,  or  is 
rescued,— plaintiff  may  take  out  a  new  execution,  and  is 
not  compelled  to  take  his  remedy  against  the  sheriff.— 

ib.  aoi 

4.  Where  the  sheriff  makes  a  levy,  he  is  liable  to  the  plain- 
tiff for  the  amount  of  the  judgment,  if  the  property  be  of 
sufficient  value  for  that  purpose,  and  it  is  tne  sJieriff's  du- 
ty to  provide  for  its  forthcoming  at  the  day  of  sale ;  but 
it  the  property  be  carried  away  by  defendant's  conni- 
vance, the  plaintiff  cannot  be  referred  to  the  sheriff  for 
payment.— '•6.  901 

ft.  Where  a  sheriff  doubts  whether  a  defendant  in  execu- 
tion is  the  rightful  owner  of  personal  property  in  his 
possession,  it  is  his  duty  to  demand  a  bond  of  indemnity 
of  the  ^aintiff;— otherwise,  in  a  proceeding  against  him 
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for  a  failure  to  make  the  money,  the  burthen  will  be  cast 
upon  him,  by  shewing  that  the  property  was  in  reality 
not  liable. — Minter  vsi  BigehwSf  Co.  481 

6.  Upon  a  suggestion  against  a  sheriff,  that  the  money 
could  have  been  made  on  an  execution,  by  due  diligence, 
the  measure  of  damages,  is  the  amount  of  the  judgment, 

.,  and  interest  thereon,  to  the  time  of  the  issuance  of  the 
execution,  together  with  ten  per  cent,  on  that  amount — 
Bondwrani  V9  Xane!  484 

7.  It  is  the  duty  of  the  sheriff  to  return  process  to  the  pro- 

S3r  court,  whether  executed  or  not. — Brown  fy  JIRUon  vs 
aker^  SprouU  4r  Co.  503 

■BTOF. 

1.  In  assumpsit,  on  a  note  made  payable  to  W,  a  plea  of 
ofl^set  of  an  open  account  due  defendants  by  »W.  6c  D, 
partners,  &c, — ^is  bad  on  demurrer. —  Von  Pheel  ^  Mc- 
QUI  vs.  ConncMy  ^  Anderson.  452 

2.  The  proceeds  of  the  sale  of  property,  conveyed  by  deed 
of  trust,  must  be  applied  as  provided  for  in .  the  deed. — 
McVfliyvs.  Bloodffood.  547 

S.  Where  property  was  •conveyed  by  deed  of  trust, 
to  secure  the  payment  of  notes  falling  due  at  three, 
six,  nine  and  twelve  months,  as  they  severally  fell  due, 
the  property  being  insufficient  to  pay  all  the  notes,  those 
first  falling  due,  were  entitled  to  a  preference ;  and  this 
right  attached  to  them  in  the  hands  of  an  assignee. — ib.     547 

4.  The  Orphan^s  court,  in  adjusting  the  claims  of  parties 
before  it,  has  no  jurisdiction  oi  an  off-set,  consisting  of  a 
claim  on  an  estate  not  under  its  control.-P&t//ipf ,  admV. 

ife.  VM  Thompson  fy  Wnft^  e«V.  and  €x\x.y  Sfc.  664 

SBiP  AND  STEAM  BOAT.     (See  Admiralty,  Proceedings  as  in.) 

SHORB* 

1.  Where  land  lying  upon  navigable  waters,  has  other  fix- 
ed metes  and  bounds  than  the  shore,  the  owner  of  such 
land  is  not  entitled  to  reclamations  by  alluvian,  as  a  ri- 
parian proprietor. — The  Mayor  ^.  m.  Eslava.  577 

2.  According  to  the  common  law,  it  was  competent  for 
the  sovereign  to  ffrant  the  shore,  where  the  jus  ptili* 
cum  was  not  to  Be  disturbed.  Such  a  grant  conferred 
upon  its  grantee,  the  right  (it  no  other)  of  appropriating 

the  shore,  after  it  had  become  derelict.— tfr.  577 

5.  The  King  of  Spain,  in  virtue  of  the  huUs  0/  Pope  Alex^ 
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ander  VI,  became  tlie  proprietor  of  the  Spanish  posses* 
sions  in  America,  and  could  grant  the  shore  of  the  navi- 
gable waters  in  his  American  colonies.  And  the  pow- 
er possessed  by  the  King,  in  this  particular,  might  be 
exercised  by  his  Viceroys,  and  other  subordinates,  with- 
in their  respective  jurisdictions. — ib.  577 

4.  The  act  of  Congress,  of  the  26th  of  May,  1824,  entitled 
"an  act  granting  certain  lots  of  ground  to  the  corpora- 
tion of  the  city  of  Mobile,  and  to  certain  individusds  of 
said  city,"  does  not  assert  a  title  on  the  part  of  the  Uni- 
ted States,  but  is  only  a  renunciation  ot  whatever  title 
the  government  has,  or  may  be  supposed  to  have,  to  so 
much  of  the  shore  as  is  described  in  it. — i6.  577 

5  The  navigable  waters  of  this  State,  having,  by  express 
stipulation,  been  declared  "public  highways,  free  to  the 
citizens  of  said  State,  and  the  United  States,  without  a- 
ny  tax,  duty,  impost,  or  toll  therefor,  imposed  by  the 
State," — it  is  not  competent  for  Congress  to  grant  the 
shore. — ib,  577 

6.  By  the  acts  of  Congress,  regulating  the  survey  and  dis- 
posal of  th(^  public  lands,  the  Federal  government  has 
renounced  the  title  to  the  navigable  waters  within  this 
State,  and  the  soil  covered  By  them;  consequently,  the 
proceedings  under  the  act  of  April,  1818,  "authorising 
the  disposal  of  certain  lots  of  public  ground  in  the  city  of 
New  Orleans  and  town  of  Mobile"— cannot  be  consid- 
ered as  a  dedication  of  the  shore  to  the  uses  of  the  city 
of  Mobile.~i6.  578 

SLANDER. 

h  A  defendant,  in  slander,  cannot,  under  the  general  is- 
sue, give  in  evidence  the  truth  of  the  charge,  but  must 
Elead  it  specially.— .Amng/on  m.  Jones,  1S8 

lut  any  facts  or  circumstances,  which  will  rebut  or  re- 
pel the  presumption  of  malice,  are  properly  admissible 
under  the  general  issue. — 16.  139 

3.  And  to  that  end,  the  defendant,  by  way  of  excuse,  may 
prove  any  thing  short  of  a  justification,  and  which  does 
not  necessarily  involve  the  truth  of  the  charge,  or  tend 

to  prove  it  true. — ib.  139 

4.  Therefore,  where  one  brought  his  action  against  a  de- 
fendant, for  saying  that  plaintiff  had  sworn  to  a  lie,  on 
the  trial  of  a  certain  case: — evidence  of  what  plaintiff 
did  swear,  may  be  given  under  the  general  issue,  in 
mitigation  of  damages.— i6.  139 
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6.  But  evidence  to  shew  that  what  plaintiff  swore  on  the 
trial  was  false,  is  inadmissible,  without  a  plea  of  justifica- 
tion.— ib.  139 

6  Andit  is  immaterial  quyad  the  admissibility  of  the  ev- 
idence, whether  the  charge  was  perjury,  in  general 
terms,  or  false  swearing,  in  a  particular  case  mentioned. 
— «6.  189 

7.  When  the  truth  is  given  |in  evidence,  it  must  be  under 
a  frfea  which  will  require,  not  only  the  truth  of  the 
charge  to  be  proved:  but  also  which  will  require  that 
the  corrupt  intention,  be  either  expressly  proved  or  ne- 
cessarily mferred,  from  the  circumstances  of  the  case.— 

ib.  139 

8.  In  ictrefaeioM  against  bail,  it  is  competent  for  the  bail  to 
shew  by  plea,  that  the  plaintiff  has  not  ^iven  security  for 
costs ;  and  that  therefore  the  bail  bond  is  void.—  Wood 

vs.  Yonge*  208 

9.  To  charge  a  plaintiff  with  having  marked  a  third  per- 
son's hogs,  is  not  actionable.— JoAiwton  vs  Morrow,  52Sf 

SLAVS. 

l.The  purchaser  and  hirer  of  a  slave,  acquire  titles,  dififer- 
ing  only  in  degree — and  the  same  general  principles  go- 
vern both.-iSwoo^M.  Piizhugh.  72 

2«  The  purchaser  of  a  slave,  stands  in  no  better  situation, 
in  regard  to  the  title,  than  the  party  from  whom  he  pur- 
chased— 16.  ?S 

8.  A  master,  being  entitled  to  the  labor  of  his  slaves,  is 
bound  to  provide  for  their  wants. — Fisher  ^  Johnson  vs 
Campbell  210 

4.  And  where  no  provision  is  made  by  an  absent  master  for 
their  subsist^ce,  an  overseer  may  procure  necessary 
supplies  on  account  of  the  owner,  on  the  same  principle 
that  a  father  is  liable  to  support  his  children. — ib,  210 

5.  There  is  no  usage  in  tliis  State,  which  authorises  an  over- 
seer to  purchase  necessaries,  for  the  maintenance  of  the 
slaves  of  an  absent  master,  and  thus  bind  the  master  con- 
trary to  his  wishes. — i6.  210 

STATUTK* 

1.  Where'a  law  is  plain  and  unambiguous,  whether  expres- 
sed in  general  or  limited  terms,  there  is  no  room  left  for 
construction,  and  a  resort  to  extrinsic  facts  is  not  per- 
mitted, to  ascertain  its  meaning. — Bartlett  4*  Waring 
vs.  Morris,  266 
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8.  The  title  of  a  statute  may  explain  what  is  doubtfiil,  but 
it  cannot  control  what  is  contained  in  the  body  of  theuct 
-^ib.  266 

5.  The  rules  of  interpretation  which  apply  to  private  sta« 
tutes,  do  not  differ  from  those  applicable  to  public  and 

? metal  statutes. — ib.  266 

he  word  may,  when  used  in  a  statute,  means  mutt  or 
»haU^  in  those  oases  where  the  public  interest  and  rights 
are  concerned,  and  where  the  public  or  third  persons 
have  a  claim  dejiire,  that  the  power  designated  should  be 
exercised.-jE?:r  PartCy  fVUliam  Simonton  et  al.  890 

6.  The  terms  ''  new  grant/'  in  the  act  of  Congress  of  the 
26th  May,  1824,  entitled  ''an  act  granting  certain  lots  of 
ground  to  the  corporation  of  the  city  oi  Mobile,  and  to 
certain  individuals  of  said  city,"  (1  vol.  Land  Laws,  898, 
ed.  of  1838,)  will  not  embrace  a  srant  of  land  made  by 
the  Spanish  Commandant  of  Mobfle,  in  1809. — The  Skirt 

of  Pollard  vi.  Kibbe.  712 

m'ATVTES  OF  OTHER  STATES^ 

1.  The  act  of  Congress,  of  May,  1790,  does  not  exclude 
Other  modes  of  authenticating  the  acts  of  the  Legisla- 
ture  of  a  sister  State. — Hanr'*ck  vs,  Andrews,  10 

2.  The  statutes  of  New  York,  published  under  the  public 
authorities  of  that  State,  are  properly  admitted  in  evi* 
dence  in  this  State. — ib .  10 

8.  Where,  by  the  laws  of  another  State,  a  deed,  or  other 
instrument,  is  required  to  be  recorded:  if  such  deed  or 
instrument  be  authenticated  under  the  act  of  Congress, 
it  will  have  the  same  effect  in  this  State,  that  it  was  en* 
titled  to  by  the  laws  of  the  State  whence  it  came. — 
Swift  vs.  Fitxhugh,  #  39 

4.  A  deed,  executed  and  duly  recorded  in  another  State, 
which,  by  the  laws  of  that  State,  is  made  evidence  in 
her  courts  without  further  proof— is  also,  in  pursuance  of 
the  act  of  Congress,  evidence,  without  furtner  proof  of 
its  exectution,  in  this  State. — ib.  39 

5k  And  a  copy  of  an  original  deed  thus  authenticated,  the 
original  beins  lost,  win  have  the  same  effect,  as  the  ori- 
ginal would  bave,  if  produced^-both  as  to  its  contents, 
and  the  acknowledgment  of  its  execution. — ^b*      '  30 

6.  The  statute  of  this  State,  (Aik.  Dig.  284,)  authorises  the 
Secretary  of  State  to  certify  copies  of  the  acts  of  the 
several  States,  on  file  in  his  office,  and  makes  such  certi- 
fied  copies  evidence. — tj.  39 


7.  And  in  such  certificate,  the  part  of  an  act  relating  to  the 
subject  in  controversy, need  only  be  set  out:  and  not  the 
whole  act. — 16.  39 

8.  The  printed  statutes  of  any  of  the  States  of  the  Union, 
purporting  to  have  been  published  by  authority  of  the 
State,  are  to   be  received  as  evidence  of  the  public  acts 

of  such  State. — Smoot  vs.  Fitzhugh*  72 

SUMMARY  PROCEEDINGS. 

1.  The  certificate  of  the  President  of  the  Bank,  of  the  in- 
debtedness of  the  defendant,  is  conclusive  as  to  the  right 
of  the  bank  to  sue,  and  prima  facie  evidence  of  the 
genuineness  of  the  signature. — Roberts  et  al.  vs.  The 
State  Bank.  318 

2.  Where  the  certificate  of  the  President  of  the  Bank  con- 
tains no  reference  to  the  instrument  sued  on,  other  than 
its  amount,  it  is  insuflScient  to  give  the  court  jurisdiction, 
and  too  loose  and  indeterminate  to  be  received.— i?oier/5 
etaL  vs.  The  State  Bank,  312 

3.  In  a  proceeding  by  notice  from  the  Bank,  the  record 
must  shew  that  the  certificate  of  the  President  was  re- 
ceived and  acted  on  by  the  court  below. — Bates  vs.  the 
Planters!'  and  Merchants^  Bank  of  Mobile.  376 

4.  The  judgment  on  a  Bank  notice,  must  disclose,  that  the 
instrument  sued  on,  was  negotiable  and  pavable  at  the 
Bank. — Sayre,  Converse  ^  Co.  vs.  the  Bank  of  Mobile,  423 

5.  In  a  proceeding  against  defendants,  on  a  notice  from  the 
bank,  the  judgment  must  shew  that  the  court  had  juris- 
diction.— Ford  vs.  The  Batik  of  Mobile.  471 

6.  A  notice  against  a  constable  and  his  sureties,  for  a  fail- 
ure to  return  an  execution,  or  to  pay  over  moneys  col- 
lected, may  be  issued  by,  and  returned  to  the  successor 
of  the  magistrate  who  issued  the  execution;  and  the  no* 
tice,  reciting  that  the  justice  who  issued  the  execution, 
was  not  in  office,  on  demurrer,  the  court  would  intend 
that  the  justice  issuing  the  notice,  was  his  successor.— 
MeJiiakan  vs  Kyle  et  al.  507 

7.  The  joinder  of  two  distinct  grounds,  in  the  notice,  was 

not  an  available  objection  on  demurrer. — ib.  607 

SVHBAY. 

1.  A  levy  made  on  Sunday,  is  void  by  statute,  and  does  not 
divest  defendant's  title  to  the  property  levied  on^^Pierce 

V8  au.  151 

9P  101 
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2.  Detinue  will  lie  to  recover  property  levied  on,  on  San> 
day. — ib.  151 

SIJRVTT* 

1.  Where  the  surety  to  a  bond  gave  a  verbal  notice  to  the 
payee,  after  maturity,  to  sue  the  principal,  who  declined 
4k>ing  so,  until  the  principal  became  insolvent — ^it  was 
held,  that  the  surety  was  discharged  from  his  liability. — 
Strader  vs.  Houghton.  S84 

TBUST* 

1.  The  proceeds  of  the  sale  of  property,  conveyed  by  deed 
of  trust,  must  be  applied  as  provided  for  in  the  deed.-^ 
McVayvs.  Blood  good,  547 

2.  Where  property  was  conveyed  by  deed  of  trust, 
to  secure  the  payment  of  notes  falling  due  at  three, 
six,  nine  and  twelve  months,  es  they  severally  fell  due, 
the  property  being  insufScient  to  pay  all  the  notes,  those 
first  falling  due,  were  entitled  to  a  preference ;  and  this 
right  attached  to  them  in  the  hands  of  an  assignee. — 16.     547 

S«  A  provision  in  the  deed  of  assignment,  that  the  trustee 
shall  be  responsible  only  for  his  own  defaults,  must,  on  its 
fisu^e,  be  unaerstood  to  import,  that  he  shall  not  be  liable 
for  the  acts  of  such  agents,  as  are  necessary  to  enable 
him  to  execute  the  trust,  selected  in  good  faith,  with  a 
due  regard  to  their  fitness,  and  with  a  proper  supervision 
exercised  over  them. — Ashurst  vs.  Martin.  5d6 

IJSUKY* 

1.  A  defence  of  usury,  as  it  avoids  a  contract,  is  allowable 
under  the  plea  of  non-assumpsit — Hanrick  vs.  An- 
drews. 9 

2*  But  a  special  plea,  disclosing  particularly  the  facts  pro- 
posed to  be  proved  in  a  defence  of  usury,  is  allowable — 
Social  demurrers  not  being  tolerated  in  this  State.-i^.  2 
ut  where  a  loan  is  made  in  Ne\o  York^  and  the  interest 
is  there  paid  on  it ;  and  a  bill  is  there  drawn,  payable  in  Al- 
abama, for  the  amount  of  the  loan,  with  usury — the  law 
of  the /ormcr  State  furnishes  the  criterion  by  which  it 
is  to  be  determined  whether  the  contract  is  usurious. — ib.     10 

4.  It  is  incumbent  on  an  endorser  of  negotiable  paper,  if  he 
would  prevent  tisnry  from  being  set  up  against  him,  to 
shew,  that  he  became  the  innocent  hinder  ofthepaper^ 
far  a  valuable  consideration^  before  its  maturity. — w.        10 

▼KinX>B  AHD  VENDEE. 

1.  The  purchaser  and  hirer  of  a  slave,  acquire  titles,  differ- 
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ing  only  in  degree — and  the  same  general  principles  go^ 
vemhoih."  S  moot  If  s,  Fitzhngh.  72 

2.  The  purchaser  of  a  slave,  stands  in  no  better  situation, 
in  regard  to  the  title,  than  the  party  trom  whom  he  pur- 
chased.—16.  7S 

S.  The  law  does  not  require  a  marriage  settlement  to  be 
recorded — and  it  will  not  avail  a  party,  who  has  pui> 
chased  property  of  a  vendor  who  had  no  title,  that  he  ' 

had  no  notice  of  the  deed  of  settlement. — ''6.  78 

4.  The  seller  of  property  may  resort  to  his  action  against 
the  purchaser,  for  the  recovery  of  such  damage  as  he 
shall  sustain,  for  the  failure  of  the  latter  to  complete  his 

Eurchase.—  West  vs.  Cunningham.  104 

1  such  case,  the  recovery  must  be  graduated,  by  the  in- 
i'ury  which  the  seller  sustains. — %h,  104 

f  tne  purchaser  refuses  to  comply  with  his  contract,  the 
seller  need  not  continue  ready  to  deliver  the  article ;  he 
may  sell  it,  and  sue  immediately,  for  the  damages  he  has 
sustained, — but  a  re-sale  is  not  necessary  to  fix  the  liabil* 
ity  of  the  purchaser. — f6.  104 

7.  Nor  is  it  necessary  that  the  purchaser  have  notice  of  the 
time  and  place  of  the  re-sale. — ib.  104 

8.  The  amount  yielded  at  the  resale,  is  not  conclusive  to 
shew  the  extent  of  this  liability. — 16.  104 

9.  The  rule,  that  a  souhd  price  warrants  sound  property— 
unless  there  be  a  special  agreement  to  take  the  ^proper- 
ty,  sound  or  unsound— is  not  according  to  the  course  of 
judicial  decision  at  common  law  ;   and  is  not  the  law  of  ^s 
this  State.— tA.                                                                    104       V 

10.  The  vendee  of  real  estate  may,  rcECind  a  contract, 
where  there  was  a  defect  of  title  in  the  vendor, — the  of- 
fer to  rescind  having  been  made  as  soon  as  the  defect 
was  discovered,  and  no  conveyance  having  been  made. 
•~JWwf U  V8  Turner.  430 

11.  Vendee  in  possession,  when  sued  for  the  purchase  mo- 
ney, cannot  resist  a  recovery,  by  shewing  title  in  a  third 
person.— Xforittn  vs  TheBankofMonlgomery,  484 

Is.  It  is  essential  to  a  contract  of  sale,  that  there  should  be 
a  concurrence  of  the  minds  of  the  vendor  and  vendee, 
though  that  concurrence  need  not  take  place  at  the  same 
instant  of  time. — F(Uls  4*  Caldwell  v^.  Gaiiher.  60ft 

▼BflBX. 

I.  The  ventre  to  the  grand  jury,  and  the  names  of  the  grand 
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jurors,  are  a  part  of  the  caption,  and  need  not  be  intro- 
duced  in  an  indictment.—  Tke  Slate  vs.  Murphy,  487 

VERDICT. 

1.  The  claim  of  a  plaintiff  cannot  be  defeated,  on  a  conjec- 
ture as  to  the  intention  of  the  jury,  in  reference  to  their 
verdict-cases  must  be  divested  of  doubt,  to  warrant  a  re-     • 
V    versal  of  judgment.-Jlfa(idox  v«  Brown,  118 

8.  In  trespass,  where  defendants  sever  in  their  pleadings, 
and  separate  verdicts  are  found  against  them,  the  juc^- 
ment  must  correspond  with  the  verdict. — Golditigei  cu. 
vs.  HalL  169 

3.  A  verdict  in  trespass  to  try  title,  should  describe  with 
reasonable  certainty,  the  land  intended  to  be  covered 
thereby,  or  the  judgment  founded  on  it  will  be  reversed 

on  error. — Bennet  vs.  Morris,  171 

4.  A  verdict  in  the  following  words,  "We  find  for  the  plain- 
tiff and  give  him  120  feet  on  the  south  side  of  St  Mich- 
ael street,  commencing  at  the  centre  of  the  house  occu* 
pied  by  James  Wilson,  in  1817,  and  running  60  feet  east 
and  west,  by  120  feet  south"— -is  too  vague  and  uncer- 
tain to  sustain  a  judgment. — 16.  171 

5.  On  a  trial  of  the  right  of  property,  the  plaintiff  in  exe- 
cution cannot  complain,  tnat  the  verdict  in  his  favor  does 
not  ascertain  the  value  of  the  property  in  dispute.— i^ur- 
nc//,  fVilroy  ^  Co.  v«  Maxcy.  410 

6.  The  verdict  of  a  jury  is  presumed  to  conform  to  the  ev- 
idence, unless  the  contrary  appear  from  the  record.-n6.    4l0 

WAGER. 

1.  Money  deposited  as  a  wager,  while  in  the  hands  of  the 
stake-holder — either  before  or  after  the  happening  of 
the  event  upon  which  the  forfeiture  depends — ^is  in  tran- 
ntv;  and  may  be  arrested  by  the  bailor. —  Wood  w. 
Duncan,  227 

WARRANTY. 

h  The  rule,  that  a  sound  price  warrants  sound  property — 
unless  there  be  a  special  agreement  to  take  the  property 
sound  or  unsound— is  not  according  to  the  course  oljudi- 
dal  decision  at  common  law  ;  and  is  not  the  law  of'^this 
State. —  Wt$iss  Cunningham,  104 

2.  A  power  given  to  an  agent  to  sell  a  slave,  implies  a 
power  to  warrant  the  soundness  of  the  slave. — Skinner 

vs.  W,  ^  R,Ounn,  805 
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8.  Bot  a  warranty  given  by  the  agent  in  his  own  name, 
will  not  bind  the  principal,  unless  it  be  recognised  and 
adopted  by  him. — ib.  805 

4.  Under  the  plea  of  the  general  issue,  in  assumpsit  on  a 
note,— a  defence  of  a  breach  of  warranty  of  the  property 
for  which  the  note  was  given,  is  allowable. — Robinson 

vs.  Windham,  397 

5.  And  in  a  subsequent  action  on  the  case,  brought  to  re* 
cover  for  the  breach  of  warranty, — a  special  plea,  that 
the  same  matters  had  been  enquired  into,  in  the  defence 
to  the  note,  and  judgment  rendered  which  remained  un- 
reversed, is  good. — tfr.  307 

WmrKSS,  COMPSXENCC  OF. 

1.  In  criminal,  as  well  as  civil  cases,  witnesses  are  disqual- 
ified, who  have  a  direct  interest  in  the  event  of  a  case.  1 
— TAc  State  V9. 3Ww.                                                   120                  I 

9L  But  the  expectation  of  a  benefit,  not  necessarily  and  le- 
gally flowing  from  the  event  of  the  proceeding,  does  not 
render  the  witness  incompetent;  Thus, — 1&.  120 

8.  The  prosecutor,  whose  property  has  been  injured,  is  a 
competent  witness  in  an  indictment  for  malicious  mis- 
chiefc~»6.  120 

4.  In  an  action  by  the  endorsee  of  a  note,  against  the  en- 
dorser, the  maker  is  a  competent  witness,  as  his  interest 

is  balanced. — Griffing  vs.  Harris.  223 

5.  The  endorser  of  a  written  instrument,  is  a  good  witness, 
in  an  action  between  the  endorsee  and  maker,  where  suit 
is  not  brought  against  the  maker,  at  the  first  court  after 

the  assignment. — Todd  4*  Lacy  vs.  Hardy  et  al.  846 

6.  The  maker  of  a  note  is  a  good  witness,  in  an  action  by 
the  endorsee  against  an  endorser,  to  shew  that  defendant 

is  not  liable. — Adams  vs.  Moore.  406 

7.  As  a  general  rule,  the  testimony  of  a  subscrib- 
ing witness,. where  his  attendance  is  practicabke,  is  ne- 
cessary to  prove  the  execution  of  a  paper;  yet,  where 
the  writing  is  executed  by  an  agent,  ne  is  competent  to 
prove  it,  even  if  the  subscribing  witness  be  within  the 
reach  of  the  process  of  the  court. — Falls  ^  Caldwell  vs. 
CMlher.  605 

WRIT,  BNDOKSEMBNT  OF* 

1.  The  statute  wliich  requires  an  endorsement  of  the 
cause  of  action  on  a  writ,  introduces  no  new  rule  of 
pleading ;  nor  does  it  confine  the  discretionary  powers 
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of  the  court  in  relation  to  pleading — it  merely  dispenses 
with  the  service  of  a  copy  of  the  declaration,  which  was 
previously  required. —  Wharton  vs.  Franks.  282 

2.  After  plea  to  a  declaration,  it  will  be  presumed  that  the 
leave  of  the  court  was  obtained  to  amend  the  endorse- 
'  ment  on  the  writ,  conformably  to  the  justice  of  the  case 
and  to  the  declaration.— 16.  2S2 

8.  The  endorsement  of  a  cause  of  action  on  the  writ,  can- 
not  be  referred  to,  for  the  purpose  of  reversing  a  judg- 
ment.— 9VUiiam$  el  at.  vs  Powell  4M 

WRIT,  SERVICE  OF. 

1.  Where  defendant  acknowledges  service  of  a  writ,  and 
waives  a  particular  entry  required  in  the  case — ^the  ac- 
knowledgment, if  proved,  is  sufficient  to  give  the  court 
jurisdiction,  and  every  thing  consistent  with  the  record, 
will  be  intended  to  sustain  the  judgment. — Earbee  et  aL 

vs.  Ware.  891 

2.  An  acknowledgment  of  the  service  of  process  endorsed 
on  the  writ,  is  not  proved  by  showing  it  to  have  been  in 
the  hands  of  the  officer  to  whom  it  was  directed — such  of- 
ficer should,  by  his  return,  have  affirmed  the  genvineness 
of  the  acknowledgment.— JVunoood  4r  CAainSsn  vs  Akf- 

dle.  42& 
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